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THE SUPREME COURT 
OF 


NORTH CAROLINA 


Chief Justice 
BURLEY B. MITCHELL, JR.’ 


Associate Justices 


HENRY E. FRYE SARAH PARKER? 
JOHN WEBB I. BEVERLY LAKE, JR.° 
WILLIS P. WHICHARD ROBERT F. ORR?* 


Retired Chief Justices 
SUSIE SHARP 
JAMES G. EXUM, JR.° 


Retired Justices 


I. BEVERLY LAKE, SR. ROBERT R. BROWNING 
J. FRANK HUSKINS HARRY C. MARTIN 
DAVID M. BRITT LOUIS B. MEYER® 
| Clerk 
CHRISTIE SPEIR CAMERON 
Librarian 


LOUISE H. STAFFORD 





ADMINISTRATIVE OFFICE OF THE COURTS 
Director 
JAMES C. DRENNAN 


Assistant Director 
DALLAS A. CAMERON, JR. 


APPELLATE DIVISION REPORTER 
RALPH A. WHITE, JR. 


ASSISTANT APPELLATE DIVISION REPORTER 
H. JAMES HUTCHESON 





1. Appointed by Governor James G. Hunt, Jr. and sworn in as Chief Justice 3 January 
1995. 

2. Appointed by Governor James G. Hunt, Jr. and sworn in 3 January 1995 to replace 

Burley B. Mitchell, Jr. who became Chief Justice. 

Elected and sworn in 3 January 1995. 

Elected and sworn in 5 January 1995. 

Retired 31 December 1994. 

Retired 31 December 1994. 
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DISTRICT 


1 


TBC 


9A 
10 


11 


12 


TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 


SUPERIOR COURT DIVISION 


First Division 


JUDGES 


J. RICHARD PARKER 
JERRY R. TILLETT 
WILLIAM C, GRIFFIN, JR. 
W. RUSSELL DUKE, JR. 
CLIFTON W. EVERETT, JR. 
JAMES E. RAGAN III 


GEORGE L. WAINWRIGHT, JR. 


RUSSELL J. LANIER, JR. 
JAMES R. STRICKLAND 
ERNEST B. FULLWOOD 
W. ALLEN COBB, JR. 
JAY D. HOCKENBURY 
RICHARD B. ALLSBROOK 
Cy A. GRANT, SR. 
QUENTIN T. SUMNER 

G. K. BUTTERFIELD, JR. 
FRANK R. BROWN 
JAMES D. LLEWELLYN 
PAUL M. WRIGHT 


Second Division 


RoBERT H. HoBGOoD 
HENRY W. HIGHT, JR. 
W. OSMOND SMITH III 
ROBERT L. FARMER 
HENRY V. BARNETTE, JR. 
DONALD W, STEPHENS 
GEORGE R. GREENE! 
NARLEY L. CASHWELL 
STAFFORD G. BULLOCK 
WILEY F. BOWEN 
KNOX V. JENKINS, JR. 
Coy E. BREWER, JR. 


ADDRESS 


Manteo 
Manteo 
Williamston 
Greenville 
Greenville 
Oriental 
Morehead City 
Kenansville 
Jacksonville 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Windsor 
Rocky Mount 
Wilson 
Tarboro 
Kinston 
Goldsboro 


Louisburg 
Henderson 
Yanceyville 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Dunn 

Four Oaks 
Fayetteville 


DISTRICT 


13 


14 


15A 


15B 


16A 
16B 


17A 


17B 


18 


19A 
19B 
19C 
20A 
20B 


21 


22 


23 


JUDGES 


E. LYNN JOHNSON 
GREGORY A. WEEKS 
JACK A. THOMPSON 
WILLIAM C. GORE, JR. 

ID. JACK HOOKS, JR. 
ANTHONY M. BRANNON 
ORLANDO F. HupDSON, JR. 
A. LEON STANBACK, JR. 
DavID Q. LABARRE 

J. B. ALLEN, JR. 


JAMES CLIFFORD SPENCER, JR. 


F. GORDON BATTLE 
B. CRAIG ELLIS 

JOE FREEMAN BRITT 
DEXTER BROOKS 


Third Division 


MELZER A. MORGAN, JR. 
PETER M. McHuGH 
CLARENCE W. CARTER 
JERRY CASH MARTIN 

W. DOUGLAS ALBRIGHT 
THOMAS W. Ross 

W. STEVEN ALLEN, SR. 
HOWARD R. GREESON, JR. 
CATHERINE C. EAGLES 
JAMES C. DAVIS 
RUSSELL G. WALKER, JR. 
THOMAS W. SEAY, JR. 
JAMES M. WEBB 
DONALD R. HUFFMAN 
WILLIAM H. HELMS 


SANFORD L. STEELMAN, JR. 


JUDSON D. DERAMUS, JR. 
WILLIAM H. FREEMAN 
WILLIAM Z. Woon, JR. 

L. Topp BURKE 

C. PRESTON CORNELIUS 
H. W. ZIMMERMAN, JR. 
JULIUS A. ROUSSEAU, JR. 


Vil 


ADDRESS 


Fayetteville 
Fayetteville 
Fayetteville 
Whiteville 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Hillsborough 
Laurinburg 
Lumberton 
Pembroke 


Wentworth 
Reidsville 

King 

King 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Concord 
Asheboro 
Spencer 
Southern Pines 
Wadesboro 
Monroe 
Monroe 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Mooresville 
Lexington 
North Wilkesboro 


DISTRICT 


24 


25A 


25B 


26 


27A 


27B 


28 


29 


B0A 
30B 


JUDGES 


Fourth Division 


Vili 


ADDRESS 


JAMES L. BAKER, JR. Marshall 
CLAUDE 58. SITTON Morganton 
BEVERLY T. BEAL Lenoir 
FORREST A, FERRELL Hickory 
RONALD E. BOGLE Hickory 
CHASE B. SAUNDERS Charlotte 
SHIRLEY L. FULTON Charlotte 
ROBERT P. JOHNSTON Charlotte 
JULIA V. JONES Charlotte 
Marcus L. JOHNSON Charlotte 
RAYMOND A. WARREN Charlotte 
JESSE B, CALDWELL III Gastonia 
Timotny L. Patri? Gastonia 
JOHN MULL GARDNER Shelby 
FORREST DONALD BRIDGES Shelby 
DENNIS JAY WINNER Asheville 
RONALD K. PAYNE? Asheville 
ZORO J. GUICE, JR. Rutherfordton 
LOTO GREENLEE CAVINESS Marion 
JAMES U. Downs Franklin 
JANET MARLENE HYATT Waynesville 
SPECIAL JUDGES 
MARVIN K,. GRAY Charlotte 
Louis B. MEYER Wilson 
RONALD L. STEPHENS Durham 
EMERGENCY JUDGES 
C. WALTER ALLEN Fairview 
ROBERT M. BURROUGHS Charlotte 
HENRY A. MCKINNON, JR. Lumberton 
EDWARD K. WASHINGTON High Point 
L. BRADFORD TILLERY Wilmington 
HOLLIS M. OWENS, JR. Rutherfordton 
 D. B. HERRING, JR. Fayetteville 
J. HERBERT SMALL Elizabeth City 
GILEs R, CLARK Elizabethtown 
NAPOLEON B. BAREFOOT, SR. Wilmington 





DISTRICT JUDGES ADDRESS 
ROBERT W. KIRBY Cherryville 
JAMES M. LONG Pilot Mountain 
HERBERT O. PHILLIPS II Morehead City 
CHARLES C. LAMM, JR. Boone 
LESTER P. MarTIN, JR. Mocksville 
F. FETZER MILLs Wadesboro 
J. MILTON READ, JR. Durham 
HENRY L. STEVENS III Warsaw 
ROBERT E. GAINES Gastonia 
ROBERT D. LEWIS Asheville 

RETIRED/RECALLED JUDGES 
GEORGE M. FOUNTAIN Tarboro 
Harvey A. LUPTON Winston-Salem 
JOHN D. MCCONNELL Pinehurst 
D. MarsH McLELLAND Burlington 
SPECIAL EMERGENCY JUDGES 

E. MAURICE BRASWELL Fayetteville 
DONALD L. SMITH Raleigh 

1. Retired 31 March 1995. 


2. Appointed and sworn in 10 March 1995 to replace Robert E. Gaines who retired 28 
February 1995. 

3. Appointed and sworn in 12 May 1995 to replace Robert D. Lewis who retired 31 
March 1995. 


DISTRICT 
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3A 


3B 


or 


6A 


6B 


DISTRICT COURT DIVISION 


JUDGES 


GRAFTON G. BEAMAN (Chief) 
C. CHRISTOPHER BEAN 

J. CARLTON COLE 

JAMES W. HARDISON (Chief) 
SAMUEL G. GRIMES 

MICHAEL A. PAUL 

E. Burt AYcock, JR. (Chief) 
JAMES E. MARTIN 

Davip A. LEECH 

W. LEE LUMPKIN III (Chief) 
JERRY F) WADDELL 

CHERYL LYNN SPENCER 
KENNETH F. Crow 

STEPHEN M. WILLIAMSON (Chief) 
WAYNE G. KIMBLE, JR. 
LEONARD W. THAGARD 

PauL A. HARDISON 

WILLIAM M. CAMERON III 
Louts F. Foy, Jr.! 
JACQUELINE Morris-GoopDson (Chief) 
ELTON G. TUCKER 

JOHN W. SMITH 

J. H. CORPENING II 

SHELLY S. HOLT 

REBECCA W. BLACKMORE 
HAROLD PauL McCoy, JR. (Chief) 
DWIGHT L. CRANFORD 
ALFRED W. KwasIKPUuI (Chief) 
THOMAS R. J. NEWBERN 
WILLIAM ROBERT Lewis II 
GeorcE M. Britt (Chief) 
ALBERT S. THOMAS, JR. 
SARAH F. PATTERSON 

JOSEPH JOHN HARPER, JR. 

M. ALEXANDER BIGGS, JR. 
JOHN L. WHITLEY 

J. PATRICK ExuUM (Chief) 
ARNOLD O. JONES 

KENNETH R. ELLIS 

RODNEY R. GOODMAN 
JOSEPH E. SETZER, JR. 


ADDRESS 


Elizabeth City 
Edenton 
Hertford 
Williamston 
Washington 
Washington 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
New Bern 
New Bern 
Kenansville 
Jacksonville 
Clinton 
Jacksonville 
Jacksonville 
Pollocksville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Halifax 
Jackson 
Aulander 
Jackson 
Tarboro 
Wilson 
Rocky Mount 
Tarboro 
Rocky Mount 
Wilson 
Kinston 
Goldsboro 
Goldsboro 
Kinston 
Goldsboro 


DISTRICT 
9 


9A 


10 


11 


12 


13 


14 


15A 


15B 


JUDGES 


CHARLES W. WILKINSON, JR. (Chief) 


J. LARRY SENTER 

H. WELDON LLoyp, JR. 
DANIEL FREDERICK FINCH 
PaTTIE S. HARRISON (Chief) 
MARK E. GALLOWAY 
RUSSELL SHERRILL IIT (Chief) 
L. W. PAYNE, JR. 

WILLIAM A. CREECH 

JOYCE A. HAMILTON 

FRED M. MORELOCK 
Donald W. Overby 

JAMES R. FULLWOOD 

ANNE B. SALISBURY 
WILLIAM C. LAWTON 
MICHAEL R. MORGAN 
ROBERT BLACKWELL RADER 
SUSAN O. RENFER 

WILLIAM A. CHRISTIAN (Chief) 
EDWARD H. McCormick 
SAMUEL 5S. STEPHENSON 

T. YATES DOBSON, JR. 
ALBERT A. CORBETT, JR. 
FRANK F. LANIER 

A. ELIZABETH KEEVER (Chief) 
PATRICIA A. TIMMONS-(ZOODSON 
JOHN S. HaIr, JR. 

JAMES F. AMMONS, JR. 
ANDREW R. DEMPSTER 
ROBERT J. STEIHL III 

JERRY A. JOLLY (Chief) 
NAPOLEON B. BAREFOOT, JR. 
OLA LEWIS BRAY 

THOMAS V. ALDRIDGE, JR. 
KENNETH C, Titus (Chief) 
RICHARD G. CHANEY 
CAROLYN D. JOHNSON 
WILLIAM Y. MANSON 

ELAINE M. O’NEAL-LEE 

J. KENT WASHBURN (Chief) 
SPENCER B. ENNIS 

ERNEST J. HARVIEL 

Lowry M. Betts (Chief) 


Xi 


ADDRESS 
Oxford 
Franklinton 
Henderson 
Oxford 
Roxboro 
Roxboro 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Sanford 
Lillington 
Angier 
Smithfield 
Smithfield 
Buies Creek 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Southport 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Durham 
Graham 
Graham 
Graham 
Pittsboro 


DISTRICT 


16A 


16B 


17A 


17B 


18 


19A 


19B 


19C 


20 


21 


JUDGES 
STANLEY PEELE 
JOSEPH M. BUCKNER 
WARREN L. PATE (Chief) 
WILLIAM G. McILWaIN 


HERBERT L. RICHARDSON (Chief) 


GarRY L. LOCKLEAR 

ROBERT F. FLoyp, JR. 

J. STANLEY CARMICAL 

JOHN B. CARTER 

JANEICE B. TINDAL (Chief) 
RICHARD W. STONE 

Otis M. OLIVER (Chief) 
AARON MosEs MASSEY 
CHARLES MITCHELL NEAVES II 
J. BRUCE Morton (Chief) 
WILLIAM L. DAISY 

SHERRY FOWLER ALLOWAY 
LAWRENCE McSwaINn 

WILLIAM A. VADEN 

THOMAS G,. FOSTER, JR. 
JOSEPH E. TURNER 

DONALD L. BOONE 

CHARLES L. WHITE 

WENDY M. ENOCHS 

ADAM C. GRANT, JR. (Chief) 
CLARENCE E.. HORTON, JR. 
WILLIAM G. HAMBY, JR. 
WILLIAM M. NEELY (Chief) 
VANCE B. LONG 

MICHAEL A. SABISTON 

ANNA MILLS WAGONER (Chief) 
DaviD B. WILSON 

THEODORE A, BLANTON 
MICHAEL EARLE BEALE (Chief) 
TANYA T. WALLACE 

SUSAN C. TAYLOR 

JOSEPH J. WILLIAMS 
CHRISTOPHER W. BRAGG 
RONALD W. BURRIS 

JAMES A. HARRILL, JR. (Chief) 
ROBERT KASON KEIGER 
ROLAND H. HAYEs 

WILLIAM B. REINGOLD 


ADDRESS 
Chapel Hill 
Cary 

Raeford 
Wagram 
Lumberton 
Lumberton 
Lumberton 
Lumberton 
Lumberton 
Reidsville 
Wentworth 
Dobson 
Dobson 

Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Pleasant Garden 
Greensboro 
High Point 
Greensboro 
Greensboro 
Concord 
Kannapolis 
Concord 
Asheboro 
Asheboro 

Troy 

Salisbury 
Salisbury 
Salisbury 
Pinehurst 
Rockingham 
Albemarle 
Monroe 
Monroe 
Albemarle 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 


DISTRICT 


22 


23 


24 


25 


26 


27A 


27B 


JUDGES 

MARGARET L. SHARPE 
YHESTER C. DAVIS 

RONALD E. SPIVEY 

ROBERT W. JOHNSON (Chief) 

SAMUEL CATHEY 

GEORGE FULLER 

KIMBERLY S. TAYLOR 

JAMES M. HONEYCUTT 

JIMMY LAIRD MYERS 

JACK E. Kass 

EDGAR B. GREGORY (Chief) 

MICHAEL E. HELMS 

DavID V. BYRD 

ALEXANDER LYERLY (Chief) 

WILLIAM A. LEAVELL III 

L. OLIVER NOBLE, JR. (Chief) 

TIMOTHY S. KINCAID 

JONATHAN L. JONES 

Nancy L. EINSTEIN 

ROBERT E. HODGES 

RosBert M. BRADY 

GREGORY R. HAYES 

JAMES E. LANNING (Chief) 

WILLIAM G,. JONES 

DAPHENE L. CANTRELL 

RESA L. HARRIS 

MARILYN R. BISSELL 

RICHARD D. BONER 

H. WILLIAM CONSTANGY 

JANE V. HARPER 

Fritz Y. MERCER, JR. 

PHILLIP F. HOWERTON, JR. 

YVONNE M. EVANS 

Davip S. CAYER 

C. JEROME LEONARD, JR. 

CECIL WAYNE HEASLEY 

HARLEY B. Gaston, Jr. (Chief)? 
YATHERINE C. STEVENS 

JOYCE A. BROWN 

MELISSA A. MAGEE 

RALPH C. GINGLES, JR.4 

J. KEATON FONVIELLE (Chief)? 

JAMES THOMAS BowWEN III 


xii 


ADDRESS 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Statesville 
Statesville 
Lexington 
Hiddenite 
Lexington 
Mocksville 
Lexington 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Spruce Pine 
Hickory 
Newton 
Valdese 
Lenoir 
Nebo 
Lenoir 
Lenoir 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Belmont 
Gastonia 
Belmont 
Stanley 
Gastonia 
Shelby 
Lincolnton 


DISTRICT JUDGES ADDRESS 


JAMES W, MORGAN Shelby 
LARRY JAMES WILSON® Shelby 

28 EARL JUSTICE FOWLER, JR. (Chief) Asheville 
PETER L. RoDA Asheville 
Gary S. CASH Asheville 
SHIRLEY H. BROWN Asheville 
REBECCA B. KNIGHT Asheville 

29 ROBERT 8. CILLEY (Chief) Brevard 
STEPHEN F. FRANKS Hendersonville 
DEBORAH M. BURGIN Rutherfordton 
Mark E, POWELL Hendersonville 

30 JOHN J. SNOW (Chief) Murphy 
Danny E. DAVIS Waynesville 
STEVEN J. BRYANT Bryson City 
RICHLYN D. HOLT Waynesville 


1. Appointed and sworn in 3 March 1995 to replace Russell J. Lanier, Jr. who went 
to the Superior Court. 

2. Appointed as Chief Judge 1 May 1995 to replace Robert H. Lacey who retired 30 April 
1995. 

3. Appointed as Chief Judge 17 April 1995 to replace Timothy L. Patti who went to the 
Superior Court. 

4. Appointed and sworn in 5 May 19965. 

5. Appointed as Chief Judge 17 April 1995 to replace George W. Hamrick who retired 31 
March 1995. 

6. Appointed and sworn in 28 April 1995. 
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ATTORNEY GENERAL OF NORTH CAROLINA 


Attorney General 


MICHAEL F. EASLEY 


Special Counsel to the 
Attorney General 
J. B. KELLY 


Chief Legal Counsel 
JOHN R. MCARTHUR 


Deputy Attorney General 
for Administration 
SUSAN RABON 


Deputy Attorney General for 
Training and Standards 


PuHILUP J. LYONS 


Deputy Attorney General for Policy and Planning 


WILLIAM N. FARRELL, JR. 
ANN REED DUNN 


HAROLD F. ASKINS 
Isaac T. AVERY III 
Davip R. BLACKWELL 
ROBERT J. BLUM 
GEORGE W. BOYLAN 
CHRISTOPHER P. BREWER 
MABEL Y. BULLOCK 
ELISHA H. BUNTING, JR. 
HILDA BURNETT-BAKER 
JOAN H. BYERS 
KATHRYN J. COOPER 
JOHN R. CORNE 

T. BUIE COSTEN 
FRANCIS W. CRAWLEY 
JAMES P. ERWIN, JR. 
JAMES C. GULICK 
NorMA S. HARRELL 


JOHN J. ALDRIDGE III 
CHRISTOPHER E. ALLEN 
ARCHIE W. ANDERS 
KATHLEEN U. BALDWIN 
JOHN P. BARKLEY 

Amy A. BARNES 

JOHN G. BARNWELL, JR. 
VALERIE L. BATEMAN 
BRYAN E. BEATTY 
DAVID W. BERRY 
WILLIAM H. BORDEN 
WILLIAM F. BRILEY 
ANNE J. BROWN 


JANE P. GRAY 


Chief Deputy Attorney General 


ANDREW A. VANORE, JR. 


Senior Deputy Attorneys General 


JISUGENE A. SMITH 
EDWIN M. SPEAaS, JR. 
REGINALD L. WATKINS 


WILLIAM P. HART 

RALF F. HASKELL 
CHARLES M. HENSEY 
ALAN S. HIRSCH 

J. ALLEN JERNIGAN 
Douctas A. JOHNSTON 
LORIN20 L. JOYNER 
GRAYSON G. KELLEY 
DANIEL F. MCLAWHORN 
Barry S. MCNEILL 
GAYL M. MANTHE! 
RONALD M. MARQUETTE 
MICHELLE B. MCPHERSON 
THOMAS R. MILLER 
THOMAS F. Morritt 

G. PaTRICK MURPHY 
CHARLES J. MURRAY 


Assistant Attorneys General 


JUDITH R. BULLOCK 
MARJORIE S. CANADAY 
WILLIAM B. CRUMPLER 
RoBERT M. CURRAN 

NEIL C. DALTON 
CLARENCE J. DELFORGE III 
FRANCIS DIPASQUANTONIO 
JOSEPH P. DUGDALE 

JUNE $. FERRELL 

BERTHA L. FIELDS 
WILLIAM W. FINLATOR, JR. 
MARGARET A. FORCE 
LINDA M. Fox 


XV 


WANDA G. BRYANT 
DANIEL C. OAKLEY 


Special Deputy Attorneys General 


Lars F. NANCE 

PERRY Y. NEWSON 
ROBIN P. PENDERGRAFT 
ALEXANDER M. PETERS 
JACOB L. SAFRON 

Jo ANNE SANFORD 
TIARE B. SMILEY 
JAMES PEELER SMITH 
W. DALE TALBERT 
PuHIuip A. TELFER 
JOHN H. WATTERS 
ROBERT G. WEBB 
JAMES A. WELLONS 
THOMAS J. ZIKO 
THOMAS D. ZWEIGART 


JANE T. FRIEDENSEN 
VIRGINIA L. FULLER 
JANE R. GARVEY 
EDWIN L. GavIN II 
ROBERT R. GELBLUM 
Roy A. GILES, JR. 
MICHAEL D. GORDON 
L. DARLENE GRAHAM 
DEBRA C. GRAVES 
JEFFREY P. GRAY 
JOHN A. GREENLEE 
RICHARD L. GRIFFIN 
PATRICIA BLY HALL 


Assistant Attorneys General—continued 


RoBERT T. HARGETT 
BuRKE E. Haywoop 
EMMETT B. HAYWOOD 
Davip G. HEETER 

JILL B. HICKEY 
CHARLES H. HoBGooD 
DavID F. HOKE 

JULIA R. HOKE 

JAMES C, HOLLOWAY 
ELAINE A. HUMPHREYS 
DavID N. KIRKMAN 
DoNALD W. LATON 

M. JILL LEDFORD 
Puitrp A. LEHMAN 
FLoyp M. Lewis 

SUE Y. LITTLE 

KAREN E. LONG 
JAMES P. LONGEST 
JOHN F. MADDREY 
JAMES E. MAGNER, JR. 
J. BRUCE MCKINNEY 
SARAH Y. MEACHAM 
THOMAS G. MEACHAM, JR. 


D. SIGSBEE MILLER 
DiANE G. MILLER 

Kay L. MILLER 

DaviD R. MINGES 
LINDA A. Morris 
ELIZABETH F.. MOSLEY 
MARILYN R. MuUDGE 
DENNIS P. MYERS 
TIMOTHY D. NIFONG 
PAULA D. OGUAH 
JANE L, OLIVER 

JAY L. OSBORNE 

J. MARK PAYNE 
HOWARD A. PELL 
ELIZABETH ©. PETERSON 
DIANE M. POMPER 
NEWTON G. PRITCHETT, JR. 
ANITA QUIGLESS 
RANEE S. SANDY 
Nancy E. Scott 
ELLEN B. SCOUTEN 
BARBARA A. SHAW 
BELINDA A. SMITH 


RoBIN W. SMITH 

SHERRA R. SMITH 

T. BYRON SMITH 
RICHARD G. SOWERBY, JR. 
VALERIE B, SPALDING 

D. DAVID STEINBOCK, JR. 
ELIZABETH N. STRICKLAND 
kip D, STURGIS 
SUEANNA P. SUMPTER 
SYLVIA H. THIBAUT 

JANE R. THOMPSON 
Staci L. TOLLIVER 
Victoria L. VOIGHT 

J. CHARLES WALDRUP 
CHARLES C. WALKER, JR. 
KATHLEEN M. WAYLETT 
TERESA L. WHITE 

CLAUD R. WHITENER III 
THEODORE R. WILLIAMS 
THOMAS B. Woop 
HARRIET F. WORLEY 
DONALD M. WRIGHT 


DISTRICT ATTORNEYS 

DISTRICT DISTRICT ATTORNEY ADDRESS 

1 FRANK R. PARRISH Elizabeth City 

2 MITCHELL D. NORTON Washington 

BA THOMAS D. HaIGwoop Greenville 

3B W. DaviD McFapyEN, JR. New Bern 

4 WILLIAM H. ANDREWS Jacksonville 

5 JERRY LEE SPIVEY Wilmington 

6A W. RoBERT CAUDLE II Halifax 

6B David H. BEARD, JR. Murfreesboro 

c HowarbD 8. BONEY, JR. Tarboro 
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LICENSED ATTORNEYS 


I, FRED P. Parker, III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
3rd day of March, 1995 and said persons have been issued certificates of this Board: 


RICHARD: C. GUINAN JR: hes Wnt. Sk de dnc in kA SEAR EE ewe Te ae Charlotte 
Applied from the State of Texas 

RICHARD LAWRENCE DERZAW 4c00%ca cy ee 60 ee ewe eee eke New York, New York 
Applied from the State of New York 

CARMEN: NASO: UR: coc how ok Bd doe 4 ete Re ER ete koe ce ee Bay Village, Ohio 
Applied from the State of Ohio 

SHERRIE’ Y; CORDED ic. o4-65 so Gate ewe sek ae ee ek ude aden Rati RA, a Raleigh 
Applied from the State of New York 

ANDREW: L OUSUANDER Ss f9-4 hasta nr ate See et eae Moe eeu eae oH Charlotte 
Applied from the State of New York 

JAMES Fi BROWN nice peer ke prdor,.8 und Guarded Bae wow uek ee Heeler ate A oe Huntersville 
Applied from the State of Minnesota 

WILLIAM Fi OHAYES: cdcc ors bait Sara eee eo wE ea ee Middlesboro, Kentucky 
Applied from the State of Kentucky 

PAMELA: THORPE YOUNG. 4 4:4 ontiere dw dcee N a tia ad bai daw Paw a aso Soe le Austin, Texas 
Applied from the State of Texas 

REDBEN EF ¥ OUNG 6 x5 $5.5. 42955: v.00 pe ie a ae Fa A We AR re eh Austin, Texas 
Applied from the State of Texas 

CURTIS: VANCES DECK ocieie ae cite ee ed eae hee Re ee a eee eS Charlotte 
Applied from the State of Virginia 

RR LARRY SCHNEIDER 6:3. ot6 0 eee RSE ROSAS Oe Sd Be Marysville, Ohio 
Applied from the State of Ohio 

JOHN He HERBIG tow. trcs setae hae tine oo Ae ab Noga k dkae ts Richmond, Virginia 
Applied from the State of Virginia 

RANDY“DEATON ROBASON: “65.4: $:2-4:.¢ eNG Oden SRA ot wr ea ine Se eS Charlotte 
Applied from the State of Texas 

GINDA EC OLETTA fi ce jrehhsk- 6 ot eh be Re eee ie oe eee aks Indianapolis, Indiana 
Applied from the State of Indiana 

GEORGE: MCCALL BRITTS” 24 640s2 Ga Heed ee Pa A a ee Charlotte 
Applied from the State of Pennsylvania 

PADE As RUIN 5 sciy he we ae eae Beene ee Re a, ah Bae week Alexandria, Virginia 
Applied from the State of Missouri 

HUGH. GRIFFITHAGARNER veo: ri psa fesse ee Eb ones ge nie Sek eee Pee. are eS Whiteville 
Applied from the State of Tennessee 

CHERVE Ay VANNELLO § 4:32 5:0 ene ee U8, Aobce eae herb ewe pane Raleigh 
Applied from the State of linois 

PAULINE ELIZABETH DRAUN® s-4-0:)-04. 6.6449 5549 84 wiaee awe Valley Stream, New York 


Applied from the State of New York 
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LICENSED ATTORNEYS 


I, FRED P. Parker, II], Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examination of the Board of Law Examiners as of the 18th day of March, 
1995, and said persons have been issued license certificates. 


February 1995 North Carolina Bar Examination 


NADINE ML cALBXANDER: ices oatadecs. bo S,be eee See Convent Station, New Jersey 
JOHN: HUNTER ANDERSON ose eNboO bane tes wee eves a fie head Winston-Salem 
DAVID: M-ANDREWS: 4260.4 ga ddr RP PAH IDLE TEAST TRESS St. Augustine, Florida 
‘THOMAS. DANIEL: APPLEWHITE. v5 40-0 h ita te tae ebae $a Ea CARRE RR Rw A Raleigh 
TAMARA: WENDA:ASHPORD aco-5-4 wi a & avis}. 2 din dee ea ee SEAN, 6 OR a hon eee Ret Cary 
CAMILLE A. MCCLEAN AUSTIN ........0 0.000 cece eee ee ee eee eee as Charlotte 
ELIZABETH MAZYCK BAGGETT ........0 0.000 cece cette eens Burlington, Vermont 
TONY MICHELLE BENHAM: auc wena theoreti oh OS eh eG Bee eee Raleigh 
MARC. DAVID BERNSTEIN: 2046 245-0 2:hs gece ys SO eek oe LS Oe het et ee Durham 
CHARLES WESLEY BLACK shniio ewe Rohe BSR OR ES CRG ER ie OS Pawnee Crouse 
KIRK LONDON BOWLING cide ere fo ass hk 6 ROT RAAG EAS SERRE ROR Winston-Salem 
STEPHEN DUDLEY BRODY «2:4. 6.6e:s-2.42:8's dy aml eee bn eea ee eG 4e ae es Carrboro 
JANET CLAXTON SMITH BROUGHTON ....... 00. c eee ee ete e eee e ee nene Pinehurst 
ROBERT<ION BROWN: 2200 [5 Shand ooh Berd, 2 bn betes bee Be eee Seed Lincolnton 
SHANNON ELIZABETH BROWN ....... 0.0 cee tee eee eee eee Raleigh 
RODDEY- MIDDLETON BROWN UNL 3-6 4 tics Cees 8.8 oR a aes Ree ae ASS Surf City 
DOUGLAS M. BUCHANAN 94.6 vine S ad ko oka he wnt OOS bee Ee wa eS Southern Pines 
SUSAN CHRISTINE BUERKERT .........0 2000 cee eeeeeeeee Columbia, South Carolina 
YVONNE, EMERSONIA. BULLUCK ¢ 23s. o06os saa ba dea dee 4s HAR OER Henderson 
LAURIE ANN RICHARDSON BURCH ......-.. 0000 e cue ete eee eevee ene nes Madison 
TRACEY ANNE BURNETT-GROSSBAUER 1.0.00 00 cece cece eee eee ees Huntersville 
STEPHANIE LETITIA CAFFERY ........0000 0 cece ee rete nee te eee tenes Charlotte 
JOANNA ELIZABETH CAREY. .......000 cee eee eee en eee cette Durham 
SHANNON. PATRICIA COARNEY os cceo css oo Goh Shad as he BiG DE a Oh a ee as Davidson 
SCOTT CHRISTOPRER OADEY itiehi-ah ae od Soi re a ee Res Boone 
DEBORAH ALICE GASEY | -i.gecwi 8th oe a SS Se ee ate ees Boone 
CAIVIN WHITE CHESSON. bokassdanateu. wee or od. te ele a ee ee Dee Charlotte 
BENTINA DELICIAC HISOUM 3 wid. oso asine a @e.4lety gare tae SE wR eRe Bae Raleigh 
AARON MICHARL CHRISTENSEN isi-u vw’ vs ocak een God oo a es Rae de ees Charlotte 
GERALDINE: ROSE: GCOLEMAN’. 5.0.04 nig & 4h Sd ee hal EE eee te a leds Beaks Raleigh 
GALE FORMAN. COLUINS: 2) o4ia%e. 6 oct bihen le gh eetere mAh ed Rahn wea wee aS Asheville 
JOHN REGIS CONRAD ... 0.0... c cece eee eet eee Jupiter Farms, Florida 
CATHERINE COCHRANE CRANE ..... 0.000 eee eee eee Washington, D.C. 
LAURA EDGERTON CROWSON ..... 0.00 cee e eee tena eae nanos Winston-Salem 
DISA 1 SCUNNINGHAM’ nuiccov a 38 ocd eaten woh h nek Ge eee eens Denver 
WEARY ELIZABETH DAVIS cia S kero a ae aa WY Oe Se eas CE ER Asheville 
CRROU. TRENT DAVIS. 4.4: oe-g-s esc iget ee eno de oa ee a eee Winston-Salem 
MERISSA-ROBIN DAVIS® 2.6 ati) oh Ae hd Ch ew adele haw oA ee ees Greensboro 
CHRISTINE ODELL DINOVO: «6.4.02 s.2y-284.0o be BRS 4he aoa Ra M ee Sa Sawa .. Raleigh 
ANTHONY PAUL. DONATO. 2215 605-0 Vsierk als hon Wile wee ea Law Oke eee Greensboro 
THOMAS Ce DOWNS 65.0. 4Ne oa eee eet ate ee ae a eee ee nee ORS Arlington, Virginia 
OAM DORE Whoa ers Sie a eae ee ates Soh as Meee eee ee Winston-Salem 
KECLE ANN DUGAN: 45.2 acdore- ios hee SESE ERA OREN ENS eH ees Durham 
COREY PRAZIPR: FEUIS. 523.212 ce wraic Rhoda Sew on len 2.ot ees Hendersonville 
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JOHN: OUN: LUWAS. cord. vase bi ecko ba oak AOS See A cae Nae eid eanied ee Eos a8 Cary 
Paut; LAWRENCE ERICKSON 3.034.045 s. ota ea ee we RG eee eee ae Hunt Valley, Maryland 
Scor? GUTHRIELL, ETHERIDGE vi icck Sed Seo ha id HRS PEW OS Ro ee Bare eS Buies Creek 
CYNTHIA GAIL. FARBMAN: 6i.s05 8 eR AOS ES SL GO, OAT eS Ck RRS Charlotte 
JAMES BLMOTT BIEL: -A hr oo acy $5.4 Sono os See ie ON ECE EOS Charlotte 
STEPHEN DONALD FLAHERTY: 4-6 4 A:4.0)isch.an.08 080 One d bea WA OEE RS Ow OS Charlotte 
WANE O. FURMING:. 64-d.0us sd Seach ow each ee he EAS ER eee bee eee Durham 
HAZEL BRANDT FLESHMAN ...... 00000 e eee eens Columbia, South Carolina 
LIGA THERESA PORRO 2. adc thew ae ea he bid kano eg elee ws a oer eets Cary 
SCOTT GORDON GALIGER 65. 2c poh i kA ak SO OR a ED Winston-Salem 
AMY DLENA GALLIMORE i goed t oats dade ree ee ean alee Birmingham, Alabama 
PAUL- GORMLEY? ¢2s2 AS tie ba eh eee BE AERO RE Ge hs SR Re Raleigh 
MARK DAVID GOT? 6i4-scs taste tpt L eae aekea ealeara Wie Fort Mill, South Carolina 
RICHARD. W. (GREVE So ni SAE EE OTE RRO Le HSS Charlotte 
ANN ELIZABETH GRONINGER 1.0.02 ec cee ee ete eee teens Raleigh 
JOHN: FRANCIS: GROSSBAUER: = 4.04056 os ow AAS oo eee ead SoS Huntersville 
Scott HADDEN GSEUG: wastutea Aces rhs eae teeta a eed Sherman Oaks, California 
LARRY KEITH TANCE: 033 Cesc 8 he ho Be ESR ERIS Oe Oe ORS Fes Dallas 
JENNIFER: HARIO (5 60-00 fe ioe ncaa Ge eA Be ee Pg ORES CREAR Cee eS Wilmington 
JANA LYNETIO HARRELL 5 0. b6.c teh aie OER MON SS OREO SA aes Winston-Salem 
ZEV HASELKORN 6 0¢sc.0.0nh 4.40 SoCo Eo OEE RNR OAS DMA R RRO ee Ree Goldsboro 
CHARLES MITCHELL HATCHETT TD) i sv cats Acs tees eed Se ees Se Garner 
PAUL MCDONALD HATTENHAUER .........00055 Grae N ne eae Aare oh ee Charlotte 
Keir EDWARD HENNESSY + 4.osls died dace ae MA ae ee TE oon Greensboro 
G.CLARK: HERING IV’ « c.s2wiad guiawahe eee tee cow etenares Wilmington, Delaware 
ERIKA HESSENTHAIER costa 5 geaa ee Cae eee ewe hehe teed to oeeearet eae Liberty 
JAMES CALVIN: HILL: 2.4.35 9l bacco ec ee wie eae Eee ee hae wee eo ae en Durham 
BRADLEY KIRK HODGINSicics ting 6S) 26 CGAY as ee Ge PETS Se NSE Os Cary 
SHORHI [HUBBARD suche soso Nae BS Be BN ERIS OOo EER Cary 
TA Mi Se) JAR ACIEW SRE (6c Scccsue Grab taf ere Say eek nen oe ae ee Boo ene Pfafftown 
TAMMY REN EAGIENKING. 5.0 4:50:43 9-4.2. 6 Uaioe eh ead a ee SFE Ty Be Fayetteville 
JO BLUENAIOUNSON 53. aie Seok ee Be ele ee as eto Springfield, Illinois 
THOMAG GREGORY JONES 4.5 i: é-Cacdrt acetate wits HS. ik ean Ce wee ew ae. aied Salisbury 
CHERRY ls. KAMINGRI: 2-16 o re eae 4 eh bs ba ee 8 GA ee ee Rocky Mount 
KAREN ANNE KAPUAN Ss gw ieee had tack pt eae ee Dae Seer wee eth wake tee Charlotte 
JUSTINE HELENE; KELLY vinscé so0ck-0.4 oe eae ea eer Ree Rial BRT ET ed 0 Raleigh 
MIcHARE ds KESSERR® 0.044 5.u oon eatiarr do Pelee tay tare rate es Vero Beach, Florida 
MARGARET I KILGORE 168 605 6554-3 Oe ho Ae PRE ae eS Charlotte 
JAMES WEAVER KIRKPATRICK HI gos etwas bak ee bee ewe be DEVO as Salisbury 
DAVID WAU KNIGHT . cae odel oie 5b ate a see dew a as 4 Winston-Salem 
AUEXANDER CARL KREAGER oi sri ciee Bawa ee ADORE OE RES Charlotte 
PROT KURZ OIA 65 Ge ioe ke eb Rela Bde d ee NOSE ORAS ES Winston-Salem 
NORMA STEPHENSON LAUGHTON .......-.. 200: e ee cee ete tener ewes Chapel Hili 
LOREN JESSE LEMON 4.445 64.408 ck i eo hell + he ee ee ee a a eA Chapel Hill 
BRADEEY Bh GBTUS: oi5-de8 p-0-W55.S Bea poke ee ea ala AE POT AY BI PREIS IEE Whittier 
CARSON RHYNE: LINDSEY 6-i20- ectvice o> Des da ee REE ESS Mee ee ee eee Charlotte 
WILLIAM EDMUND: LOOSE 4.2/2 ).c2 S34 teh ee te eee Ee te Portland, Oregon 
KURT STEPHEN LUDWICK (03.04.43 Tek Bt noes AE eee Kee Alexandria, Virginia 
SARAH. MARIA HICKS LYNN: sic) shel 4a weaned tree e beta i Wanas awe ee Henderson 
TOE‘GABRIELE MSHOOD: case scucd ra eee Re Pa MS ee Vie ASS eee He Charlotte 
MARCUS: ANGELO MANOS) :icccs cS b ek hein ewe aes Irmo, South Carolina 


LICENSED ATTORNEYS 


MICHELLE ANNE MCCLURE 6 -ca-v)iicadacary ie Gl ok eed Viren dene w i heed Ole x Raleigh 
RICHARD ANDREW MCCOPPIN ....... 2... eee cree cee eet eter e tenet eens Raleigh 
MARY ROBIIMGCKAY. 34:3. o:4. so esis ae eee. a ais tat hate eat eens a Morganton 
PHYLUISSE. MENDEL, 5.2 as-S9G5 eo Ge ND ee a ee oh ek wie OS COD S25 Kernersville 
KENNETH ROBERT MICHAEL .. 2.0.0.0... 0 cee eee eee eee eee Winston-Salem 
PAUL GREY MILES. sR te s.r ote Sea cas Hat haa oe wh gave ceed em TR a a ee Mooresville 
MICHAEL JOHN MOBERG .............. ndalltiete never paces teal Greenville, South Carolina 
DTANLEY ds MONROE 2.64. dane eawa dehy ot Sai Deh Peca wR Pate aes Chapel Hill 
LAWRENCE CARLTON Moore, IIT .. 1... 0. ccc ee eee eee ees Charlotte 
LEE ANN MORRIS? a-2 acsox we wd oh Su a8 Se ee wt ce Nae oe BPG LS es Sew am tear Durham 
EDWARD) Eo MURBPE YUM g:i.40 axis arity hee a tae he eed dears ye EN Brae a Greensboro 
WILLIAM: A: NAVARRO? 2:4. c6-0 Gos eae Sot SoS Ge ne Re RA Beverly, Massachusetts 
DEANNE JOHNSON: NELSON j:9-5.8'6-6. coco wee hal eee thee Sk oe Able ws Chapel Hill 
GEORGE: NN: NICHOLAS 10:6: 5.c0x bra Saree alee es BES A SNORE LORE TEAS Chapel Hill 
DAMES Vi OBRINT eases fo dacescetcn atts &, wets hs Sean tarcutanlaetn fap oak ich vaio secede tue ehOuae Kian bw esora Raleigh 
STEBHEN Ri PAUL. 2:52. 9S-b.8¢ pace Gee eae ee oes Westlake Village, California 
JAMES ASHLEY PEARCE ci icvigswe oa hawt ie -e eR e eS ERE AR Durham 
MELISSA ANNE PERSHING ......... 0.0 e ccc c eee eee ere tence Kennesaw, Georgia 
LEA: MORGAN ‘PRUAGING: «5 ¢.ic4. Gouin. & ores ase die OS Sa hee ate Be Bea Res Raleigh 
GRAHAM: ALAN: PHILEIPS ° 24.4%. swe Sng Oi hii ce a Re ea PEA GS ean Raleigh 
TAC BY Wa UR Goa acto ls Hii sind dicelsd cane eho SE ged Ae ee eee a Got ee ee ae Wilson 
MELISSAZANN: POLLOCK: ati)<- tudo wses earn eo nae hd ye ae Ee a RG Wilmington 
FRANCES: HEMSLEY PRAT! 5.caixed boca Rhea Gt one ha oe a mb ea a ae Durham 
JAN: HLEIOTT PRITCHETT! 23 fic 4 4 43 own Reb olin Gel eae ple ple ee BES Fayetteville 
ANITA PERKINS: ROBERSON: 405-0 o:t.08e and be Ce ee ol Oe Re wees Chapel Hill 
SCOTT WILLIAM ROBERTS 5 2 Sucatee- nha ae ee LAE RG EES, ROSE DE RASS Gastonia 
LISA: NEAW ROGERS: s:4 334.245 has eta tacgaese.eare tee acate hd eR ES Spring Hope 
RICHARD EMERY ROT gtr: 5.s tek doa athens bh ae ee he Oe ee ew gh a Charlotte 
DAVID JAMISON RUTLEDGE .. 2... 0. ee ens Greenville, South Carolina 
JHPEREY VAN | &. otiidod ac doen vera esos Sahat i Gey, ote AES A ea Dae atte ta Oe Winston-Salem 
NICHOLAS. TIMOTHY SAPARIGAS 5:6 9% gids ical's Hann Via Gee Hs ah ewe we wa GR eicaee as Raleigh 
FREDERICK CLARENCE SCHMIDT ... 2.0... 2000 eect ee eee Bryantown, Maryland 
ARTHUR BRIAN SKAFIDAS «2.0.00 00 cc ee te ee eens Tallahassee, Florida 
MATTHEW BREMER-OLOTKING:. v5.) dc Sl ae awa ee ee reno ae te es Durham 
NICHOLAS LEONIDAS SPYROS, JR. 1.0... cee eee eee teen ens Raleigh 
SCOM DNCHABL STR WART (.o:2.092 33 6.5.20 6 nd we eee Ra oe eae Winston-Salem 
DORN ARTHUR SWANSON s -scatce at il ttsecv he Ra aaa ae Ite eee berate pave ode aaa a Chapel Hill 
PAMELA: MULLER SWARTZBERG«.)30.o4 cea cto toh els oe ee A ve ae eee Charlotte 
STEPHEN CHARLES TAYLOR sarcticg cio Sa ooh e hee ASS FRE en he Ate Wilmington 
TIAAKON  LHORSE Nese acuta se ou to ark oaghaney Vale ae aceon ek ALES acto ee Sead Charlotte 
RICHARD TROTUIER ic. 2atorceh Pea ata oh Wt ee Ae Soh or SOE Ee OS ee Raleigh 
JOSEPH: FRANKLIN: VANNOY § siscines ce gies odie Grucd & a ae nee ew ae Roanoke, Virginia 
STEPHEN CHRISTOPHER WALKER ic e:i 0k en aes e bh aa ha Seed Bao k Atlanta, Georgia 
TERESA; WALKER<MASON 54.4: ands pio wi heed Dudas he ee ae Ss Duluth, Georgia 
SYDNEY «JORDAN ‘WARREN: 4c aod Gacbud Mas oh bee eh whe ha Se Winston-Salem 
CHARLES: DD, WATTS) Ry ick. doe, 82 bk oe. b oo hole ea SIA eS Nashville, Tennessee 
RYAN: ORAIG SEBASTIAN: WEEKS: co05 304.4 54 palate rinse a ORO Nae ate Raleigh 
STACY KAPLAN: WEINBERG o:i-«. o.5-4 2.6 dew Rar Soe ALA Aa ey PARE eG A Oe OO eA Charlotte 
DEBORAH IM. W BISSMAN  oe0 Ss ergs ane he A aliew ble God FRA ed bo ew eee Chapel Hill 
ORIGIN. “WOTLTTAMS © 1 jocg iy. cgs se Soi Aendlet Gada eBid ob, See eae Aue a eae ce aha th, Ree Durham 
DOLORES Mi WILLIAMS: 655.4. 9.008 ape God Soh Bala Yer Se ieee ee es Wilmington 


LICENSED ATTORNEYS 


JOSEPH GWYNN WILLIAMS TD) acicncc bag eesti eto ded S42 see Petar eee Siler City 
‘FROY SHANE WRIGHT. s2sak)vée$-otowtsey abc e ee athe eta aoe Dover, Delaware 
SHARON ANN-ZIEGLER: 44y tac ate the hee end i eee Gaeta Magnolia, Delaware 
KRISTEN: LEB GLAURENTI ZILLIOUX -23.4.044-04 on 5A oe VG eR a eae Clayton 
COLLEEN: Ps LINGARO. d4i3-228-4 Gasp et HA Gey Ee A eR ee OE we Emerald Isle 


Given over my hand and seal of the Board of Law Examiners this the 6th day of 
April, 1995. 


Fred P. Parker III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER, III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
7th day of April, 1995 and said persons have been issued certificates of this Board: 


ROBERT REGINALD HYDE 26 45.a-i4.ale ies 208.0 horn bale -@ Wea Got oats as. et ch he ed Oriental 
Applied from the State of Pennsylvania 

KENNETH MCN EIU TAYEOR, od Ri. ced anioeore Abt fats Soa, Weather Bol B aves eh Hickory 
Applied from the State of New York 

JEREREY ALLAN OAUG: aGu wa ee ee ead Sasol ae SST e RO SERS Sees Charlotte 
Applied from the State of Michigan 

MARY DAVIDSONO -WAGAMAN™. e204 -2eeay eG 4 tia ee Rite eo es Vienna, Virginia 
Applied from the State of Virginia 

MILLER TIMOTHY PORTERFIELD ....... 0.0002 eee eee eet eee ees Wytheville, Virginia 
Applied from the State of Virginia 

LOREY FIANNGN- RIV BS) ious hi 5.o gis Sete tie wave nial danse ae eG BER Ne Charlotte 
Applied from the State of New York 

OSCAR EUGENE EMERSON PRIOLEAU, JR. ... 2... ee eee Greenville, South Carolina 
Applied from the State of Pennsylvania 

RICHARD THOMAS MCNEIL .... 2... cc te eee eens Jacksonville 
Applied from the State of Pennsylvania 

BRENDA ‘LEA -ZEINSTRA: PAWLOSK! ¢ 420s 2 sh. ee 2 ELE Gee ei ee teeta es Durham 
Applied from the State of Missouri 

ROBERT JEPEREY TLAHN fc one. ores ies CPA ORE RARE ORM EES Charlotte 
Applied from the State of New York 

Aur WILLIAM CHARTERS. -6.¢- $009 !o-0 acer wse sow be e dena eo a we Se ae Tel Norfolk, Virginia 
Applied from the States of New York and Virginia 

BEEANOR WESTON -BARREDE. 66-5-4.254 os ae VA CE Oe RE Charlotte 


Applied from the State of Virginia 
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LICENSED ATTORNEYS 


I, FrepD P. ParRKER, III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examination of the Board of Law Examiners as of the 7th day of April, 1995, 
and said persons have been issued license certificates. 


February 1995 North Carolina Bar Examination 


ROCCO LAWRENCE ADORNATO 2 icc Yes. ce Axe eee SSA ORE Rie eS Richmond, Virginia 
JULIE: WATSON ANDERSON: 6. dane eee 84. dele Co pee Re Bad ep Rare eA Emerald Isle 
LEONARD ANTHONY BENNETT 2.3 4..4:c0.04 6 66 ¢es fo a6 bye we ee a Carrollton, Virginia 
MIRANDA‘RENBE CADE... .nweauad ois vi ae we ea RR eee sa eee Fuquay-Varina 
RICHARD MEYER CHAMBERLAIN ....... 0.00. eee ee tee eee tee Charlotte 
PATRICK JAY DOWNES sich ei Seb oo ioac shop Fre a OR ERE OE Oe Fayetteville 
JAMES WILEY QUIS: 4. j4065-e oe he ob eet ee ee oe Savannah, Georgia 
JEFF AULKNER. 6464 9h4-342h ee oes A eed tert aloe acta alae line he me Rota eae aie eee hed Durham 
JENNIFER OCHOATS FLACK: s:30uwwGe ase BRE RE eee Res a ees Winston-Salem 
JOHN ‘NICHOLAS FLEMING 4.6 scans cede ee ee kaa aks tod nek are ee Atlanta, Georgia 
JORN PUP OLEY 64ers U RE ed Bo ek eee eee SER eS Arlington, Virginia 
J WEARTIN PUTREED ts. Gc 5 Wo pctb on dey ke uine pew Soa a vrs Be Pr race LAB aS as Carrboro 
SHERRI LYNN MAZZA. GIBBON: 6.3/4. wih one ae he Se are FE ee See ee Apex 
CARD WESLEY HODGES [acs ein od wd ei 6 Gee SANE Dekada Miami, Florida 
NMARYUIN ALMA. KEATING 3 occ oute ta ¥.oe elena ae SE ees aa ag bets a ee od ss Cary 
BRIAN: RAY KNOED %, ccc ones oA Ace Cre EES EO ETAL RA em DER AS Raleigh 
JERT Lie KUMAR 455) beh Pee ae De WR Behe RS Oe a rk SUD SERA SS te Oe Raleigh 
ANNE SABISTON-LEGGETY % fou ae (iw 4 ON Oe Se ab eT ER ee Ra hye oer Charlotte 
PHYLLIS DALALEKING. entre se Gipooe oe Kee Sees dy ealed Shale eed as Greensboro 
ROBERT: ANTHONY LOCKAMY 9645454045048 45 o46.5.di-90d ead $e BOG ees Hope Mills 
DEREK-ARTHUR MATTHEWS |: 526 sisi og 4h wo och y RS RS SE Be Charlotte 
HELEN DIANE. MEEIHEIM:. «.écbsu4 a0 2 ew de heenatiu Sh Dee ee eek eae ees Raleigh 
ANDREW CHARLES MENDELSSOHN ........-.2--2 00 eevee Thousand Oaks, California 
ANNETTE: MARIE: MOORE: 610.2: ne a tansidt oak) ESR CES GEE Se ee aS Ft. Bragg 
ERNEST JOSEPH MULLING: <4: 406 10so4. 0 Bee See bee Roa oa eas Kissimmee, Florida 
AIMEE MCHALE-NESS:- usc gus widest beat Ue keee iat elacaitan te eae fey Gastonia 
JAMES Dic © CONNEUL: « de0 4.555 een Ho ee ae ek CR ORR OE RES SG Raleigh 
MARGARET A. PALMS” «4.3554. 6 eno ene Oe eas Wk he aoe Re Ea ee Boone 
MICHAEL ALEXANDER PASCHAL. « ohcu 2d a Yass Sone sO es ee en eS Charlotte 
JANICE FILEMON- DAVE S00. ost cad a ete ane BG-le 4 eyed wl oe Ae be hs Sew ow cee oe Durham 
BERNARD JOSEPH PODURGIEL ......... 00.0 cece cee eee rete ene nae Athens, Georgia 
PEGSE: IRABEN | pte ocd oa Seneeaie Geiser cn a gh aed de whe Sl aoe ne See ic See nde wees Greensboro 
EDWARD GLENN ROSENBLATT .......0. 00000 tere rene eee ees Germantown, Maryland 
BARBARA LORRAINE SILVER-SMITH ... 0.2.0.0 00 eee eee ee ee eee eee ene Greensboro 
DAVIDGAS SURBECK: 4205: Mat ot Geek nt hh a eo ek hae SO GES GR Asheville 
MICHAEL EDWARD UTLEY 6.4.25 eae0o wae cee ee eae Oa Lake Wylie, South Carolina 


Given over my hand and seal of the Board of Law Examiners this the 13th day of 
April, 1995. 


Fred P. Parker III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 
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CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


OF 
NORTH CAROLINA 


AT 


RALEIGH 


STATE OF NORTH CAROLINA v. CARL STEPHEN MOSELEY 


No. 124A93 
(Filed 3 November 1994) 


1. Criminal Law § 78 (NCI4th)— murder and rape—pretrial 
publicity—change of venue denied 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree sexual 
offense, and first-degree rape by denying defendant’s motion for 
a change of venue where defendant contended that he could not 
receive a fair trial in Stokes County because of extensive media 
coverage of this case and an earlier trial in Forsyth County. The 
affidavits submitted in the record on appeal indicate only that one 
television station covered developments in defendant’s Forsyth 
County trial approximately fifty times and that the other station 
covered developments eleven times; the affidavits do not suggest 
in any way that the televised coverage of defendant’s cases was 
inflammatory; the bulk of the newspaper articles submitted by 
defendant were factually based and expressed no opinions 
regarding defendant’s guilt or innocence; the State put on credi- 
ble evidence in rebuttal of defendant’s claims of prejudicial media 
coverage; and the transcript further shows that each juror during 
voir dire unequivocally stated that he or she could put aside any- 
thing read, seen, or heard about defendant and that he or she 
would decide defendant’s case solely upon the evidence pre- 
sented in the courtroom. 


Am Jur 2d, Criminal Law § 378. 
l 


IN THE SUPREME COURT 


STATE v. MOSELEY 
[338 N.C. 1 (1994)}] 


Pretrial publicity in criminal case as ground for change 
of venue. 33 ALR3d 17. 


. Indigent Persons § 21 (NCI4th)— murder and rape— 
appointment of pathologist denied—insufficient showing 
of particularized need 


The trial court did not err in a prosecution for first-degree 
murder, first-degree rape, and first-degree sexual offense by 
denying defendant’s motion for funds to employ a pathologist to 
assist in his defense where the pathologist who had performed 
the autopsy in this case in Stokes County also supervised an 
autopsy in Forsyth County and testified in the Forsyth County 
case as to the similarities between the two cases. Defendant 
failed to demonstrate that the assistance of a pathologist would 
have materially aided him in the preparation of his defense or that 
the lack thereof deprived him of a fair trial in that the record, the 
transcripts, the slides, and the photographs at issue reveal that 
the similarities between the location and types of wounds of the 
two victims are obvious and self-explanatory even to the ordinary 
lay juror, there was substantial additional evidence that demon- 
strated the similarities between the two crimes from which the 
jury could find that they were committed by the same person, and 
defendant did not demonstrate that a pathologist could have 
added anything to his defense. Moreover, the conclusion that 
both victims sustained torture wounds and were subjected to 
overkill was also readily apparent to a lay juror upon viewing the 
evidence and, although defendant contended that an expert was 
necessary to provide an opinion concerning the time of death of 
the victims, that was not a material issue in this case. 


Am Jur 2d, Criminal Law §§ 771, 1006. 


Right of indigent defendant in criminal case to aid of 
state by appointment of investigator or expert. 34 ALR3d 
1256. 


. Jury § 203 (NCI4th)— murder and rape—jury selection— 
questions concerning publicity—restricted—no abuse of 
discretion 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree rape, and 
first-degree sexual offense by limiting the scope of defendant’s 
voir dire questions concerning the extent of jury exposure to pre- 


IN THE SUPREME COURT 3 


STATE v. MOSELEY 
[338 N.C. 1 (1994)} 


trial publicity and the content of the information heard by the 
jurors. Morgan v. Illinois, 119 L. Ed. 2d 492, does not create a 
constitutional right to ask voir dire questions about the specifics 
of juror exposure to pretrial publicity and the content of that pub- 
licity and a careful review of the record reveals that the trial court 
did not abuse its discretion in that all prospective jurors unequiv- 
ocally indicated that they had neither formed nor expressed any 
opinion of defendant’s guilt or innocence as a result of pretrial 
publicity and that they were certain they could disregard entirely 
anything they had heard or read about the case and decide the 
verdict solely on the evidence presented. 


Am Jur 2d, Jury §§ 201, 202, 279 et seq., 294 et seq. 


.dury § 205 (NCI4th)— first-degree murder—yjury selec- 
tion—neighbor of victim 


The trial court did not abuse its discretion in a prosecution in 
which defendant was convicted of first-degree murder, first- 
degree rape, and first-degree sexual offense by limiting defend- 
ant’s voir dire of a prospective juror who had indicated that he 
was a neighbor of the victim’s family. Defendant was not prohib- 
ited from eliciting information that would have disqualified the 
juror and the juror stated that he could decide the case solely on 
the evidence presented, that he could disregard any prior infor- 
mation, and that his prior knowledge of the case would not make 
rendering a decision solely on the evidence difficult. 


Am Jur 2d, Jury §§ 313 et seq. 


. Jury § 183 (NCI4th)— first-degree murder—jury selec- 
tion—challenges for cause 


The trial court did not err in a trial in which defendant was 
convicted of a first-degree murder, first-degree rape, and first- 
degree sexual offense in failing to excuse prospective jurors for 
cause where defendant contended that answers on voir dire 
revealed that jurors held views that would substantially impair 
their ability to follow the jury instructions and the law. Defendant 
did not object to any jurors after exercising his last peremptory 
challenge nor did he renew his challenge for cause against 
prospective juror Slate, but instead asked for additional peremp- 
tory challenges or to be allowed to use one of the peremptories 
allotted for selection of alternates and failed to preserve any 
error for appeal by failing to comply with the procedure made 
mandatory by the statute. Moreover, defendant did not establish 


IN THE SUPREME COURT 


STATE v. MOSELEY 
[338 N.C. 1 (1994)] 


that Slate’s views on capital punishment would substantially 
impair the performance of his duties as a juror. N.C.G.S. 
§ 15A-1214. 


Am Jur 2d, Jury §§ 213 et seq. 


. Jury §§ 202, 215 (NCI4th)— first-degree murder—jury 
selection—knowledge of previous trial—belief in capital 
punishment 


The trial court did not abuse its discretion in a prosecution in 
which defendant was convicted for first-degree murder, first- 
degree rape, and first-degree sexual offense by not excusing two 
prospective jurors for cause on its own motion where a prospec- 
tive juror recalled seeing in the paper that defendant had previ- 
ously been tried in Forsyth County but indicated that he had 
formed no opinion of this case and could disregard any informa- 
tion he had previously obtained and decide the case solely on the 
evidence presented, and another prospective juror initially indi- 
cated that he would vote for the death penalty if the jury found 
defendant guilty, but indicated that he could follow the law after 
it was explained by the judge. 


Am Jur 2d, Jury §§ 279 et seq., 289, 290, 294 et seq. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


. Criminal Law §§ 423, 465 (NCI4th)— first-degree murder— 
prosecutor’s closing arguments—reasonable doubt and 
presumption of innocence—failure of defense to present 
witnesses 


The trial court did not err in a prosecution in which defend- 
ant was convicted for first-degree murder, first-degree rape, and 
first-degree sexual offense by refusing to intervene ex mero motu 
during the prosecutor's closing arguments at the guilt-innocence 
phase where defendant contended that the prosecutor im- 
permissibly defined reasonable doubt and the presumption of 
innocence and repeatedly referred to the State’s evidence as 
being uncontradicted and to the failure of the defense to present 
any witnesses. 


Am Jur 2d, Trial §§ 605 et seq., 640 et seq. 


Counsel’s right in criminal prosecution to argue law or 
to read lawbooks to the jury. 67 ALR2d 245. 


8. 


10. 


IN THE SUPREME COURT 5 


STATE v. MOSELEY 
[338 N.C. 1 (1994)] 


Evidence and Witnesses § 213 (NCI4th)— first-degree mur- 
der—defendant dancing at club with victim prior to 
crime—relevant—not prejudicial 


The trial court did not err in a prosecution in which defend- 
ant was convicted for first-degree murder, first-degree rape, and 
first-degree sexual offense by allowing a witness to testify that he 
contacted law enforcement officers after seeing on television that 
defendant had been charged with another murder to say that he 
had seen defendant dancing with the victim on the night she dis- 
appeared at the same club from which the other victim had dis- 
appeared. The testimony was relevant to explain why the witness 
did not contact the police until three months after the murder and 
to explain why he ultimately recognized defendant, rather than 
for the improper purpose of demonstrating defendant’s character. 
The evidence was not unfairly prejudicial in that extensive evi- 
dence of the other murder was admitted and there was consider- 
able additional evidence linking defendant to this victim. N.C.G.S. 
§ 8C-1, Rules 404 and 403. 


Am Jur 2d, Evidence §§ 363 et seq. 


. Evidence and Witnesses § 116 (NCI 4th )— first-degree mur- 


der—evidence of guilt of another—speculation and 
conjecture 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree rape, and 
first-degree sexual offense by refusing to admit testimony that the 
victim was assaulted by someone other than defendant on the 
night she was murdered where the excluded testimony cannot be 
said to give rise to more than mere speculation and conjecture of 
another's guilt. 


Am Jur 2d, Evidence § 587. 


Evidence and Witnesses § 2211 (NCI4th)— murder and 
rape—DNA testing—exclusion of others 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree rape, and 
first-degree sexual offense by allowing an SBI serologist to testi- 
fy that DNA testing excluded two individuals as donors of the 
semen found in the victim where the agent testified that DNA 
samples were taken from the victim’s former boyfriend, her 
friend’s boyfriend, and defendant, that DNA analysis excluded the 
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other two men, and that defendant’s DNA profile matched on five 
of the six autorads analyzed. DNA analysis provides direct evi- 
dence that defendant was the source of the semen found in the 
victim’s body and the State did not offer the DNA analysis for the 
proposition that defendant is established as the perpetrator by 
excluding others. 


Am Jur 2d, Expert and Opinion Evidence § 300. 


Admissibility, in prosecution for sex-related offense, of 
results of tests on semen or seminal fluids. 75 ALR4th 897. 


Admissibility of DNA identification evidence. 84 
ALR4th 313. 


Evidence and Witnesses § 1070 (NCI4th)— flight— 
evidence sufficient 


There was sufficient evidence in a prosecution in which 
defendant was convicted of first-degree murder, first-degree rape, 
and first-degree sexual offense to instruct the jury on flight where 
defendant did not object or allege plain error, but the merits of 
the issue were considered under a plain error analysis and the 
jury could reasonably infer flight from the evidence that defend- 
ant left the victim’s naked body in a dark, secluded rural area; 
removed her clothing and jewelry to delay identification; left the 
scene; and was not apprehended until more than three months 
later, efforts which indicate an attempt by defendant to evade 
detection and capture. 


Am Jur 2d, Evidence §§ 532 et seq. 


Appeal and Error § 490 (NCI4th)— murder—prior 
offense—findings of fact—supported by the evidence 

The findings of the trial court as to admission of another 
offense were binding when they were clearly supported by ple- 
nary competent evidence. 


Am Jur 2d, Appeal and Error §§ 818, 819. 


Evidence and Witnesses § 318 (NCI4th)— murder— 
evidence of another murder—identity, plan, and common 
modus operandi—probative value not outweighed by 
prejudice 

The trial court did not err in a prosecution which resulted in 
convictions for first-degree murder, first-degree rape, and first- 
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degree sexual offense by admitting evidence of another murder of 
which defendant was convicted where defendant contended that 
the probative value of the evidence was substantially diminished 
and substantially outweighed by the danger of unfair prejudice, 
but the evidence was highly probative of the identity of the 
murderer and of the existence of a plan and common modus 
operandi and the trial court repeatedly gave limiting instructions 
to the jury. N.C.G.S. § 8C-1, Rule 403. 


Am Jur 2d, Homicide § 312. 


Evidence and Witnesses § 1693 (NCI4th)— murder—pho- 
tographs of victims—admissible 


The trial court did not abuse tts discretion in a prosecution 
which resulted in convictions for first-degree murder, first-degree 
rape, and first-degree sexual offense by admitting photographs 
and slides into evidence during the guilt-innocence phase and the 
sentencing phase where there was no evidence that the pho- 
tographs were used excessively and solely to arouse the passions 
of the jury. The photographs of this victim, and the victim from 
another trial where defendant was also convicted, including pho- 
tographs of their genitalia, were introduced to illustrate the theo- 
ry that both victims were killed by the same person and that that 
person was defendant. 


Am Jur 2d, Evidence § 974; Homicide §§ 417 et seq. 


Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


Criminal Law § 467 (NCI4th)— murder—closing argu- 
ments—prosecutor’s use of photographs 

There was no error in a prosecution which resulted in con- 
victions for first-degree murder, first-degree rape, and _ first- 
degree sexual offense by allowing prosecutors to use 
photographs of this victim and the victim in another trial during 
the closing arguments in the guilt-innocence phase and the sen- 
tencing phase where defendant did not object and the arguments 
were not so grossly improper as to constitute a denial of defend- 
ant’s due process rights. 


Am Jur 2d, Trial §§ 505 et seq. 


Admissibility of visual recording of event or matter giv- 
ing rise to litigation or prosecution. 41 ALR4th 812. 
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Admissibility of visual recording of event or matter 
other than that giving rise to litigation or prosecution. 41 
ALR4th 877. 


Evidence and Witnesses § 1693 (NCI]4th)— murder—pho- 
tographs of victims—sentencing phase 


There was no plain error in a prosecution in which defendant 
was convicted of first-degree murder, first-degree rape, and first- 
degree sexual offense in the trial court’s failure to give a limiting 
instruction during the sentencing hearing on the use of photo- 
graphs of the victim in another trial in which defendant was also 
convicted where the evidence had been properly admitted. The 
jury is properly permitted to consider all the evidence presented 
during the guilt-innocence phase and it was appropriate for the 
jury to consider the evidence in finding the course of conduct 
aggravating circumstance. 


Am Jur 2d, Evidence § 974; Homicide §§ 417 et seq. 


Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


Evidence and Witnesses § 370 (NCI4th)— murder and 
rape—testimony of defendant’s ex-wife regarding sexual 
acts—admissible 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree rape, and 
first-degree sexual offense by admitting the testimony of defend- 
ant’s ex-wife that defendant had anally assaulted her during their 
marriage where, although there are dissimilarities, the similari- 
ties tend to support a reasonable inference that defendant com- 
mitted the assaults on both women and the probative value of the 
similarities was sufficient to outweigh the risk of unfair prejudice 
to defendant. 


Am Jur 2d, Evidence §§ 435 et seq.; Rape § 71. 


Admissibility, in prosecution for sexual offense, of evi- 
dence of other similar offenses. 77 ALR2d 841. 


Remoteness in time of other similar offenses commit- 
ted by accused as affecting admissibility of evidence there- 
of in prosecution for sex offenses. 88 ALR3d 8. 
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Evidence and Witnesses § 353 (NCI4th)— murder and 
rape—evidence of another offense—admissible as to 
motive 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree rape, and 
first-degree sexual offense by admitting testimony of defendant's 
prior sexual assault on another victim where the trial court found 
from the uncontradicted evidence that the attacks bore several 
similarities; there were sufficient similarities to support a reason- 
able inference that the same persons committed both acts; the 
occurrences were not so temporally remote as to diminish the 
probative value of the evidence; the admission of prior acts tend- 
ing to show motive is clearly supported by N.C.G.S. § 8C-1, Rule 
404(b) and our case law; and this testimony showed that defend- 
ant knew from his past experience that his crime would be 
reported and that he would suffer the consequences if he left his 
victim alive. : 


Am Jur 2d, Evidence §§ 435 et seq.; Rape § 71. 


Admissibility, in prosecution for sexual offense, of evi- 
dence of other similar offenses. 77 ALR2d 841. 


Remoteness in time of other similar offenses commit- 
ted by accused as affecting admissibility of evidence there- 
of in prosecution for sex offenses. 88 ALR3d 8. 


Evidence and Witnesses § 2264 (NCI4th)— murder—opin- 
ion of pathologist—torture and overkill 


The trial court did not err in a prosecution in which defend- 
ant was convicted of first-degree murder, first-degree rape, and 
first-degree sexual offense by allowing the pathologist who per- 
formed the autopsy of the victim in another trial in which defend- 
ant was also convicted to testify that that victim’s wounds were 
torture wounds and characteristic of overkill. The pathologist did 
not testify that the victim had been tortured, merely that her 
wounds were consistent with torture, and did not testify that 
defendant had inflicted the wounds, merely that the wounds were 
consistent with overkill. Finally, the testimony was relevant in 
that the injuries sustained by both victims were remarkably simi- 
lar and an FBI agent testified that overkill was the signature pres- 
ent in both murders. 


Am Jur 2d, Expert and Opinion Evidence § 244. 
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Rape and Allied Offenses § 147 (NCI4th)— first-degree 
rape and murder—lack of consent—sufficiency of evidence 


The trial court did not err by failing to dismiss a first-degree 
rape charge where defendant conceded that the pathologist 
found sperm in the victim’s vagina but defendant contended that 
the evidence showed that the victim left a club voluntarily with 
defendant and that, absent evidence of forcible abduction, the 
subsequent murder of the victim raises no more than a conjecture 
that any sexual conduct was nonconsensual. However, there was 
evidence that the victim was beaten while she was alive and the 
jury could reasonably infer that she was forced to have sexual 
intercourse against her will. 


Am Jur 2d, Rape §§ 88 et seq. 


Criminal Law § 452 (NCI4th)— first-degree murder—sen- 
tencing hearing—prosecutor’s argument—mitigating 
circumstances 


There was no plain error in a sentencing hearing for first- 
degree murder where defendant contended that the prosecutor 
argued that the mitigating circumstances submitted by defendant 
were in fact aggravating circumstances because defendant had 
denied his victim mitigating circumstances but the argument in 
context was that the mitigating circumstances had little value 
when compared to the circumstances of defendant’s crime and 
his character. 


Am Jur 2d, Trial §§ 554 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 452 (NCI4th)— first-degree murder—sen- 
tencing—prosecutor’s argument—mitigating circumstances 


It would have been improper, and possibly prejudicial, for a 
prosecutor in a first-degree murder sentencing hearing to argue 
that mitigating circumstances must justify or excuse a killing or 
reduce it to a lesser degree of crime; however, no such argument 
was made in this case. 


Am Jur 2d, Trial §§ 554 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
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violate due pprocess or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 447 (NCI4th)— first-degree murder—sen- 
tencing—prosecutor’s argument—reference to victim 


The prosecutor's argument in a first-degree murder sentenc- 
ing hearing did not require intervention ex mero motu where the 
prosecutor argued that “it’s time we do something for the 
victims.” 


Am Jur 2d, Trial §§ 648 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 442 (NCI4th)— first-degree murder—sen- 
tencing—prosecutor’s argument—jury as conscience of 
community 


There was no error in a first-degree murder sentencing hear- 
ing where defendant contended on appeal that the prosecution 
had argued at trial that the jury should convict defendant because 
of public sentiment, but the prosecutors were merely reminding 
the jurors that they would be the voice and conscience of the 
community, which is not improper. 


Am Jur 2d, Trial §§ 567 et seq. 


Prejudicial effect of prosecuting attorney’s argument 
to jury that people of city, county, or community want or 
expect a conviction. 85 ALR2d 1132. 


Criminal Law § 1056 (NCI4th )— first-degree murder—sen- 
tencing hearing—allocution 

There was no error in a first-degree murder sentencing hear- 
ing where defendant’s motion for allocution had been granted 
before jury selection but the court never afforded defendant the 
opportunity to speak to the sentencing jury. Since defendant does 
not have a constitutional, statutory, or common law right to allo- 
cution and failed to remind the court of his desire to speak to the 
Jury at the appropriate stage of the case, there was no error. 


Am Jur 2d, Criminal Law § 530. 


_ Necessity and sufficiency of question to defendant as 
to whether he has anything to say why sentence should not 
be pronounced against him. 96 ALR2d 1292. 
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Criminal Law § 1337 (NCI4th)— first-degree murder— 
sentencing—previous felonies involving violence—not 
redundant 


There was no error in a first-degree murder sentencing hear- 
ing where the jury was permitted to find as separate aggravating 
circumstances that defendant had previously been convicted of 
assault with a deadly weapon inflicting serious injury and 
attempted second-degree sexual offense where defendant con- 
tended that both convictions arose from the same course of 
conduct against one victim and that submission of both was 
redundant. Aggravating circumstances are not redundant absent 
a complete overlap in the evidence supporting them; here, 
defendant was convicted of separate offenses with each offense 
being supported by distinct evidence. Any overlap in the evidence 
did not rise to the level of complete redundancy. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1339 (NCI4th)— first-degree murder—sen- 
tencing—murder committed while engaged in sexual 
offense and rape—two aggravating circumstances 


There was no error in a first-degree murder sentencing hear- 
ing where the trial court instructed the jury that it could consider 
as two aggravating circumstances that the murder was committed 
while defendant was engaged in a first-degree sexual offense and 
first-degree rape of the same victim. The elements of first-degree 
sexual offense and first-degree rape are different and the aggra- 
vating circumstances were supported by distinct and separate 
evidence. The only overlap was that both crimes were committed 
against the same victim. The evidence did not overlap to the point 
of redundancy. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1320 (NCI4th)— first-degree murder— 
sentencing—instructions—same evidence for more than 
one circumstance—omission of instruction not plain error 


There was no plain error in a first-degree murder sentencing 
hearing where the trial court did not instruct the jury that it could 
not consider the same evidence to find more than one aggravat- 
ing circumstance, as it should have done, but defendant neither 
objected to the instructions given nor requested limiting instruc- 
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tions and there was clearly sufficient, independent evidence to 
support each of the aggravating circumstances in question. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1324 (NCI4th)— first-degree murder— 
sentencing—issues—weighing circumstances 


The trial court did not err in a first-degree murder sentencing 
hearing by instructing the jury that it was to continue to issue 
four if the mitigating circumstances were of equal weight to the 
aggravating circumstances. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1343 (NCI4th)— first-degree murder— 
sentencing—particularly heinous, atrocious, or cruel cir- 
cumstance—not unconstitutional 


The aggravating circumstance that a murder was especially 
heinous, atrocious or cruel was not unconstitutional on its face or 
as applied, and there was sufficient evidence to warrant submit- 
ting the circumstance to the jury. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Criminal Law § 1347 (NCI4th)— first-degree murder— 
sentencing hearing—course of conduct—not 
unconstitutional 


The course of conduct aggravating circumstance, N.C.G.S. 
§ 15A-2000(e)(11), is not unconstitutional. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 458 (NCI4th)— first-degree murder— 
sentencing—parole eligibility 

The trial court did not err in a first-degree murder sentencing 
hearing by denying defendant’s request to argue parole eligibility. 


Am Jur 2d, Trial §§ 522 et seq. 
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33. Criminal Law § 1373 (NCI4th)— first-degree murder— 
death sentence—not disproportionate 


A sentence of death for a first-degree murder was not 
imposed under the influence of passion, prejudice, or any other 
arbitrary factor, the aggravating circumstances were supported 
by the evidence, and the death sentence was not disproportion- 
ate. Defendant had already been sentenced to death in a similar 
case, the death penalty has been upheld in many of the cases 
where the jury found that the murder was especially heinous, 
atrocious or cruel, the proportionality pool includes numerous 
affirmed death cases in which the jury found that defendant had 
previously been convicted of a felony involving the use of vio- 
lence, and the Supreme Court has never found to be dispropor- 
tionate any death sentence where the defendant has been 
convicted of multiple murders. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgments 
entered by McHugh, J., at the 25 January 1993 Special Criminal Ses- 
sion of Superior Court, Stokes County, imposing a sentence of death 
upon a jury verdict of guilty of first-degree murder and imposing con- 
secutive sentences of life imprisonment for first-degree sexual 
offense and first-degree rape. Heard in the Supreme Court 15 Sep- 
tember 1994. 


Michael F. Easley, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


James R. Parish for defendant-appellant. 


MEYER, Justice. 


Defendant was tried for the first-degree murder of Dorothy 
Louise Woods Johnson. The State’s evidence showed that Ms. 
Johnson went to the SRO, a country-western dance club in Winston- 
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Salem, on the evening of 12 April 1991. Ms. Johnson lived with her 
parents, and when she did not return home, they called the Sheriff's 
Department and reported Ms. Johnson missing. Defendant was also at 
the SRO on 12 April 1991, and he and Ms. Johnson had talked and 
danced together during the evening. Ms. Johnson was last seen alive 
at the SRO Club. 


Ms. Johnson’s naked body was found the next day, 13 April 1991, 
lying beside a secluded cul-de-sac in a new development known as 
Friendship Forest, in a rural area of Stokes County. She had been sav- 
agely beaten with a blunt force object, cut with a sharp object, sexu- 
ally assaulted with a blunt instrument, raped, and manually and 
ligaturally strangled. 


The jury found defendant guilty of first-degree murder, first- 
degree sexual offense, and first-degree rape. After a capital sentenc- 
ing proceeding, the jury recommended that defendant receive the 
death penalty for the murder conviction, and Judge McHugh sen- 
tenced defendant accordingly. He additionally sentenced defendant 
to consecutive terms of life imprisonment for the convictions for 
first-degree sexual offense and first-degree rape. 


Additional facts will be presented as necessary for the discussion 
of the issues. 


JURY SELECTION AND PRETRIAL MOTIONS ISSUES 


{1] In his first assignment of error, defendant contends that the trial 
court erroneously denied his motion for a change of venue. Defend- 
ant filed a pretrial motion and a supplemental motion at the close of 
jury selection for a change of venue, arguing that he could not receive 
a fair trial in Stokes County, in violation of his state and federal con- 
stitutional rights, because of the extensive media coverage his case 
had received. For the reasons discussed herein, we find this assign- 
ment of error to be without merit. 


In support of his initial pretrial motion, defendant presented affi- 
davits from two local television stations detailing the number of 
broadcasts in the four months prior to this trial in which they had 
coverage of either this case or of defendant’s conviction of first- 
degree murder that occurred in neighboring Forsyth County. Defend- 
ant also introduced into evidence copies of numerous newspaper 
articles from the Winston-Salem Journal and other area papers deal- 
ing with this case and defendant’s earlier conviction in Forsyth Coun- 
ty. Defendant argued that the underlying facts of the Forsyth County 
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case would likely be introduced into evidence by the prosecution in 
this case under North Carolina Evidence Rule 404(b), N.C.G.S. 
§ 8C-1, Rule 404(b) (1992), and that the extensive media coverage of 
the earlier Forsyth County trial would make a fair trial in this case 
impossible in Stokes County. The State presented testimony of a pri- 
vate attorney in Stokes County, Mike Bennett; Stokes County Sheriff 
Mike Joyce; Stokes County Clerk of Superior Court Wic Southern; and 
Stokes County Sheriff Deputy James Joyce to the effect that in each 
witness’ opinion, defendant could receive a fair and impartial trial in 
Stokes County. The trial court denied defendant’s pretrial motion. 


The statute pertaining to change of venue motions provides: 


If, upon motion of the defendant, the court determines that 
there exists in the county in which the prosecution is pending so 
great a prejudice against the defendant that he cannot obtain a 
fair and impartial trial, the court must either: 


(1) Transfer the proceeding to another county in the prosecutorial 
district as defined in G.S. 7A-60 or to another county in an 
adjoining prosecutorial district as defined in G.S. 7A-60, or 


(2) Order a special venire under the terms of G.S. 15A-958. 


The procedure for change of venue is in accordance with the 
provisions of Article 3 of this Chapter, Venue. 


N.C.G.S. § 15A-957 (1988). In State v. Yelverton, 334 N.C. 5382, 434 
S.E.2d 183 (1993), this Court stated: 


The test for determining whether venue should be changed is 
whether “it is reasonably likely that prospective jurors would 
base their decision in the case upon pre-trial information rather 
than the evidence presented at trial and would be unable to 
remove from their minds any preconceived impressions they 
might have formed.” [State v. Jerrett, 309 N.C. 239, 255, 307 
S.E.2d 339, 347 (1983).] The burden of proving the existence of a 
reasonable likelihood that he cannot receive a fair trial because 
of prejudice against him in the county in which he is to be tried 
rests upon the defendant. State v. Madric, 328 N.C. 223, 226, 400 
S.E.2d 31, 33 (1991). “In deciding whether a defendant has met his 
burden of showing prejudice, it is relevant to consider that the 
chosen jurors stated that they could ignore their prior knowledge 
or earlier formed opinions and decide the case solely on the evi- 
dence presented at trial.” Jerrett, 309 N.C. at 255, 307 S.E.2d at 
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348. The determination of whether a defendant has carried his 
burden of showing that pre-trial publicity precluded him from 
receiving a fair trial rests within the trial court’s sound discretion. 
Madric, 328 N.C. at 226, 400 S.E.2d at 33. The trial court has dis- 
cretion, however, only in exercising its sound judgment as to the 
weight and credibility of the information before it, including evi- 
dence of such publicity and jurors’ averments that they were 
ignorant of it or could be objective in spite of it. When the trial 
court concludes, based upon its sound assessment of the infor- 
mation before it, that the defendant has made a sufficient show- 
ing of prejudice, it must grant defendant’s motion as a matter of 
law. See State v. Abbott, 320 N.C. 475, 478, 358 S.E.2d 365, 368 
(1987). 


Id, at 539-40, 434 S.E.2d at 187. 


During jury selection, the trial court permitted the individual voir 
dire of prospective jurors on the media exposure issue. Almost all of 
the potential jurors indicated they had been exposed to some pretrial 
publicity in this matter. In denying defendant’s supplemental motion 
for a change of venue, the trial court made, inter alia, the following 
findings of fact: 


The Court finds that none of the jurors presently seated as jurors 
or alternate jurors are subject to bias or pretrial publicity, and 
that each and every one of the jurors seated in and each and every 
one of the Jurors examined in this cause, save and except a single 
juror that [sic] was excused for pretrial publicity, expressed a 
clear and abiding certainty that the effect of pretrial publicity or 
notice could be stricken from his: consideration; and that the 
Jurors each expressed a clear and abiding conviction that the 
juror could base his verdict solely upon the evidence presented 
during the trial and upon the law as instructed by the Court. 


After reviewing the two affidavits submitted by defendant in the 
record on appeal, the newspaper articles presented by defendant to 
the trial court, the testimony of the State’s witnesses, and the tran- 
script of the jury selection voir dire, we are satisfied that the trial 
court did not err in denying defendant’s motion for a change of venue. 
The affidavits submitted in the record on appeal indicate only that 
one television station covered developments in defendant’s Forsyth 
County trial approximately fifty times and that the other station cov- 
ered developments eleven times. The affidavits do not suggest in any 
way that the televised coverage of defendant’s cases was inflamma- 
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tory. While defendant has presented numerous newspaper accounts 
of the cases against him, we note that “[t]his Court has consistently 
held that factual news accounts regarding the commission of a crime 
and the pretrial proceedings do not of themselves warrant a change 
of venue.” State v. Gardner, 311 N.C. 489, 498, 319 S.E.2d 591, 598 
(1984), cert. denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985). The bulk 
of the articles submitted by defendant were factually based and 
expressed no opinions regarding defendant’s guilt or innocence. 
Defendant included among the newspaper articles two excerpts from 
the “Readers Speak Up” page of the Surry Scene, dated 13 October 
1992, and 20 October 1992. In those two excerpts, ten anonymous 
callers had editorialized about the Forsyth County case. However, it 
cannot be said that these opinions prejudiced defendant in any way. 
Further, the State put on credible evidence in rebuttal of defendant’s 
claims of prejudicial media coverage. 


This Court has noted that the potential jurors’ responses to ques- 
tions on voir dire are the best evidence of whether pretrial publicity 
was prejudicial or inflammatory. State v. Richardson, 308 N.C. 470, 
480, 302 S.E.2d 799, 805 (1983). If each juror states unequivocally that 
he can set aside what he has heard previously about a defendant’s 
guilt and arrive at a determination based solely on the evidence pre- 
sented at trial, the trial court does not err in refusing to grant a 
change of venue. State v. Moore, 335 N.C. 567, 586, 440 S.E.2d 797, 
808, cert. denied, —— U.S. —, 180 L. Ed. 2d 174, reh’g denied, —— 
U.S. ——, 1380 L. Ed. 2d 532 (1994). In this case, to assure a fair and 
impartial venire, the trial court permitted individual voir dire of 
prospective jurors to discuss pretrial publicity. The transcript demon- 
strates that the twelve jurors and two alternates who ultimately heard 
defendant’s case were thoroughly questioned on their exposure to 
pretrial publicity. The transcript further shows that each juror 
unequivocally stated that he or she could put aside anything read, 
seen, or heard about defendant and that he or she would decide 
defendant’s case solely upon the evidence presented in the 
courtroom. 


Defendant has not established a reasonable likelihood that pre- 
trial publicity prevented him from receiving a fair and impartial trial 
in Stokes County. We hold, therefore, that the trial court did not err in 
denying defendant’s motion for a change of venue. 


[2] Defendant next assigns error to the trial court’s denial of defend- 
ant’s motion for funds to employ a pathologist to assist in his defense, 
in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments 
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to the United States Constitution; Article I, Sections 19, 23, and 27 of 
the North Carolina Constitution; and applicable North Carolina law. 
We disagree. 


Defendant filed a written pretrial motion requesting funds to hire 
a pathologist to assist in his defense. Defendant noted that Dr. Pat 
Lantz performed the autopsy on the body of Ms. Johnson in the case 
at bar. Thereafter, Dr. Lantz supervised the autopsy of Deborah 
Henley in a homicide investigation in Forsyth County. Defendant was 
arrested, indicted, tried, and convicted in Forsyth County for the first- 
degree murder of Deborah Henley and received a sentence of death. 
During the Forsyth County trial, Dr. Lantz was qualified by the State 
as an expert in pathology and testified that there were similarities in 
the deaths of Ms. Johnson and Ms. Henley because of the nature and 
location of the injuries to their bodies. This testimony by Dr. Lantz 
was admitted in the Forsyth County trial, under North Carolina Evi- 
dence Rule 404(b), for the limited purpose of showing that both 
crimes were committed by the same person and that person was 
defendant. Dr. Lantz demonstrated his testimony with a series of 
slides comparing the wounds of both victims. Also, Dr. Lantz testified 
that some of the wounds inflicted on the bodies of both victims were 
torture wounds. Defendant argued that these alleged similarities as to 
the manner of the killings of the two victims were critical to evidence 
of Ms. Henley’s murder being admitted in this case under Rule 404(b). 
Additionally, during the Forsyth County trial, questions arose regard- 
ing the time of death of the victims. 


Defendant argued to the trial court in this case that he anticipat- 
ed the prosecutor similarly would introduce evidence of Ms. Henley’s 
death in this trial, pursuant to N.C.G.S. § 8C-1, Rule 404(b), for the 
purpose of establishing defendant as the perpetrator. Therefore, a 
pathologist was needed by the defense to review the autopsies and 
the slides in order to determine whether the locations and types of 
wounds on the two victims were in fact similar. Defendant also con- 
tended that a pathologist was needed to assess whether the wounds 
on the two victims were torture wounds and to analyze the time of 
death of the victims. The trial court summarily denied defendant’s 
motion. At trial, evidence of Ms. Henley’s murder was admitted under 
Evidence Rule 404(b), and Dr. Lantz testified using the slides and pho- 
tographs on the issues of identity, common scheme or plan, and 
modus operandi. 
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The relevant statutory provisions provide that “[t]he court, in its 
discretion, may approve a fee for the service of an expert witness 
who testifies for an indigent person, and shall approve reimburse- 
ment for the necessary expenses of counsel. Fees and expenses 
accrued under this section shall be paid by the State.” N.C.G.S. § 7A- 
454 (1989). Further, N.C.G.S. § 7A-450(b) provides that “[w]henever a 
person, under the standards and procedures set out in this Subchap- 
ter, is determined to be an indigent person entitled to counsel, it is the 
responsibility of the State to provide him with counsel and the other 
necessary expenses of representation.” N.C.G.S. § 7A-450(b) (1989). 


In Ake v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53 (1985), the United 
States Supreme Court held that 


when [an indigent] defendant demonstrates to the trial judge that 
his sanity at the time of the offense is to be a significant factor at 
trial, the State must, at a minimum, assure the defendant access 
to a competent psychiatrist who will conduct an appropriate 
examination and assist in evaluation, preparation, and presenta- 
tion of the defense. 


Id. at 83, 84 L. Ed. 2d at 66. This Court has followed Ake and required, 
upon the threshold showing of a specific need of expert assistance, 
the provision of funds for an expert. State v. Moore, 321 N.C. 327, 364 
S.E.2d 648 (1988). In determining whether the defendant has made 
the necessary showing, the trial court should consider all the facts 
and circumstances known to it at the time the motion is made. State 
v. Parks, 331 N.C. 649, 656, 417 S.E.2d 467, 471 (1992). The decision 
of whether defendant has demonstrated a specific need is one prop- 
erly left to the sound discretion of the trial judge. State v. Holden, 321 
N.C. 125, 136, 362 S.E.2d 513, 522 (1987), cert. denied, 486 U.S. 1061, 
100 L. Ed. 2d 935 (1988). 


In order to establish the threshold showing of specific need for 
the assistance of an expert, defendant must show that he will be 
deprived of a fair trial without the expert assistance or that there is a 
reasonable likelihood that the expert assistance will materially assist 
him in the preparation of his defense. State v. Phipps, 331 N.C. 427, 
446, 418 S.E.2d 178, 187 (1992). The “mere hope or suspicion of the 
availability of certain evidence that might erode the State’s case or 
buttress a defense will not suffice to satisfy the requirement that 
defendant demonstrate a threshold showing of specific necessity for 
expert assistance.” State v. Tucker, 329 N.C. 709, 719-20, 407 S.E.2d 
805, 811-12 (1991). Similarly, undeveloped assertions that the request- 
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ed expert assistance would be beneficial or even essential to the 
preparing of an adequate defense are insufficient to satisfy this 
threshold requirement. Phipps, 331 N.C. at 446, 418 S.E.2d at 187-88. 


In this case, defendant did not demonstrate a sufficient showing 
of particularized need to warrant expert assistance under Ake. 
Defendant failed to demonstrate that the assistance of a pathologist 
would have materially aided him in the preparation of his defense or 
that the lack thereof deprived him of a fair trial. Instead, a review of 
the record, the transcripts, and the slides and photographs at issue 
reveals that the similarities between the location and types of wounds 
of the two victims are obvious and self-explanatory, even to the ordi- 
nary lay juror. There was nothing so mysterious or difficult about the 
comparison of the victims’ multiple wounds as to prevent the ordi- 
nary lay juror from determining whether the State’s expert had 
reached the right conclusion. 


Further, there was substantial additional evidence that demon- 
strated the similarities between the two crimes from which the Jury 
could find that they were committed by the same person. In addition 
to the similarities in the wounds of the victims, both Ms. Johnson and 
Ms. Henley were last seen alive at the SRO Club. Both women were 
seen with defendant at the SRO on the night of their disappearances, 
and both women were of small stature and suffered from speech 
impediments. 


Also, the State presented uncontradicted evidence of blood typ- 
ing and DNA testing which linked defendant to Ms. Johnson on the 
night she was murdered. Indeed, testimony by the State’s DNA expert 
indicated that the chance that defendant was not the donor of semen 
found in Ms. Johnson was approximately one in 274 million. Defend- 
ant was provided with a DNA expert to reevaluate and challenge, if 
appropriate, this conclusion. Thus, even though defendant’s identity 
as the perpetrator of the crime in this case was critical, and the 
State’s case was built on circumstantial evidence, defendant still has 
not demonstrated that a pathologist could have offered anything to 
his defense. The assistance of the pathologist sought by defendant 
would have been of little, if any, value to him. Therefore, defendant 
has failed to satisfy his burden of showing either that the assistance 
of a pathologist would have materially aided him in the preparation of 
his defense or that the lack thereof deprived him of a fair trial. 


Defendant also argues that a pathologist was necessary to exam- 
ine Dr. Lantz’s conclusion that both victims sustained torture wounds 
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and were subjected to overkill. However, this conclusion is similarly 
readily apparent to even a lay juror upon viewing the photographs 
and slides introduced into evidence. The photographs and slides 
clearly illustrate that both victims were very brutally beaten from 
head to toe, in addition to being strangled. 


While defendant contends that an expert was necessary in this 
trial to provide an opinion concerning the time of death of the vic- 
tims, this Court finds, after reviewing the transcript, that time of 
death was not a material issue in this case. Therefore, the trial court’s 
refusal to grant defendant’s motion did not deprive him of a fair trial, 
nor did it deprive defendant of material assistance in the preparation 
of his defense. There was no risk of an erroneous deprivation of 
expert assistance as a result of the trial court’s denial of defendant’s 
motion. Therefore, we hold that the trial court did not err in denying 
defendant's motion for funds to hire a pathologist. 


[3] Defendant next asserts error in the trial court’s limitation of ques- 
tions by defendant during the voir dire of several potential jurors. 
Defendant contends that the trial court unconstitutionally limited the 
scope of defendant's voir dire questions about the extent of jury 
exposure to pretrial publicity and the content of the information 
heard by the jurors, by repeatedly sustaining the prosecutors’ objec- 
tions to defendant’s questions, thus rendering the voir dire inade- 
quate under Morgan v. Illinois, 504 U.S. 719, 119 L. Ed. 2d 492 (1992). 
As a result, defendant argues that he was prevented from developing 
a basis for challenges for cause and was inhibited in the intelligent 
exercise of peremptory challenges. Defendant also argues that the 
trial court’s actions precluded defendant from making informed 
peremptory challenges, in violation of defendant's statutory rights 
under N.C.G.S. § 15A-1214. After a careful review of the transcript, we 
find no error. 


A defendant has the statutory right to “personally question 
prospective jurors individually concerning their fitness and compe- 
tency to serve as jurors in the case to determine whether there is a 
basis for a challenge for cause or whether to exercise a peremptory 
challenge.” N.C.G.S. § 15A-1214(c) (1988). Further, “part of the {con- 
stitutional] guaranty of a defendant’s right to an impartial jury is an 
adequate voir dire to identify unqualified jurors.” Morgan v. Illinois, 
504 U.S. at —~, 119 L. Ed. 2d at 503, quoted in State v. Yelverton, 334 
N.C. 532, 541, 434 S.E.2d 183, 188 (1993). However, within these broad 
principles, the trial judge has wide discretion to see that a competent, 
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fair, and impartial jury is impaneled. State v. Yelverton, 334 N.C. at 
541, 434 S.E.2d at 188. The trial court’s rulings in this regard will not 
be disturbed absent a showing of abuse of discretion. [d. 


Defendant’s reliance on the United States Supreme Court deci- 
sion in Morgan v. Illinois for the proposition that the trial court 
improperly precluded him from inquiring into the extent and content 
of juror exposure to pretrial publicity in violation of the United States 
and North Carolina Constitutions is misplaced. In Morgan, the 
Supreme Court held that a defendant is “entitled, upon his request, to 
inquiry discerning those jurors who, even prior to the State’s case- 
in-chief, had predetermined the terminating issue of his trial, that 
being whether to impose the death penalty.” 504 U.S. at —-, 119 
L. Ed. 2d at 507. The Supreme Court further held that a defendant 
must be allowed the opportunity through jury voir dire “to lay bare 
the foundation of [his] challenge for cause against those prospective 
jurors who would always impose death following conviction.” Jd. at 
—-, 119 L. Ed. 2d at 506 (emphasis omitted). 


In State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), we con- 
sidered the applicability of Morgan to the trial court’s sustaining of 
the prosecutor’s objections to the form of defendant’s voir dire ques- 
tions, “Under the factual situation that I have explained to you, would 
you have any trouble giving——if the evidence and mitigating circum- 
stances so warranted, and other evidence—the defendant life impris- 
onment. Or, under those facts or situations, would you be prone to 
give the defendant the death penalty?” Jd. at 100, 443 S.E.2d at 316. In 
so doing, we noted that “[i]Jn Morgan, the defendant’s question was 
whether the juror would ‘automatically vote to impose the death 
penalty no matter what the facts are,’ ” id. (quoting Morgan, 504 U.S. 
at —, 119 L. Ed. 2d at 499), and concluded that the question in 
Robinson bore little resemblance to the question specifically author- 
ized in Morgan. In the case at bar, defendant’s assignment of error 
relates to voir dire questions regarding pretrial publicity, questions 
that clearly bear no resemblance to that specifically authorized in 
Morgan. 


Defendant argues in his brief that the United States Supreme 
Court’s recent remand of State v. Price, 331 N.C. 620, 418 S.E.2d 169 
(1992), sentence vacated, —- U.S. —, 122 L. Ed. 2d 113 (1993), for 
reconsideration in light of Morgan v. Illinois signals the Supreme 
Court’s intent that Morgan be construed broadly. However, on 
remand, this Court held that the voir dire question at issue in Price 
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was whether prospective jurors felt it necessary for the State to show 
additional aggravating circumstances before they would vote to 
impose the death penalty. State v. Price, 334 N.C. 615, 617, 483 S.E.2d 
746, 747 (1993), sentence vacated on other grounds, —— U.S. ——, 129 
L. Ed. 2d 888, on remand, 337 N.C. 756, 448 S.E.2d 827 (1994), cert. 
denied, 63 U.S.L.W. 3690 (1995). The question in Price is closely re- 
lated to the voir dire question at issue in Morgan: whether a prospec- 
tive juror would automatically impose the death penalty upon finding 
the defendant guilty. Therefore, we conclude that the Supreme 
Court’s remanding of Price does not signal the broad construction of 
Morgan sought by defendant. 


Morgan does not create a constitutional right to ask voir dire 
questions about the specifics of juror exposure to pretrial publicity 
and the content of that publicity. Indeed, the Supreme Court noted 
that “since peremptory challenges are not required by the Constitu- 
tion, this benefit cannot be a basis for making ‘content’ questions 
about pretrial publicity a constitutional requirement.” Mu’Min v. 
Virginia, 500 U.S. 415, 424-25, 114 L. Ed. 2d 498, 505 (citation omit- 
ted), reh’g denied, 501 U.S. 1269, 115 L. Ed. 2d 1097 (1991). 


Moreover, a careful review of the transcript reveals that the trial 
court did not abuse its discretion in curtailing defendant’s voir dire 
inquiries. In the individual voir dire of prospective jurors Holder 
(Robin), Montgomery, Willard, Inman, and Boles on publicity issues, 
defendant attempted to ask specifically about the content of pretrial 
publicity heard by these individuals. The prosecutor objected, and the 
trial court sustained the objection. However, in each instance, prior 
to the defendant’s content question, all prospective jurors had 
unequivocally indicated that they had neither formed nor expressed 
any opinion of defendant’s guilt or innocence as a result of pretrial 
publicity, and that they were certain they could disregard entirely 
anything they had heard or read about the case and decide the verdict 
solely on the evidence presented. Furthermore, defendant did not 
peremptorily excuse prospective juror Inman, and Mr. Inman sat as a 
juror in this case. The trial judge did not err in sustaining the prose- 
cutor’s objections. 


[4] Defendant also argues that his voir dire of prospective juror 
Barlow was improperly limited by the trial court. Prospective juror 
Barlow indicated that he was a neighbor of the victim’s family and 
that he had spoken with the family about the case approximately one 
year earlier, but had not talked with them about the case since that 
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time. During the individual voir dire of prospective juror Barlow on 
the publicity issue, defendant attempted to ask Mr. Barlow how far 
from the victim he lived. The prosecutor objected to the question, and 
the trial court sustained the objection, stating that “[t]his is not strict- 
ly what we are inquiring into at this time... . That would be an issue 
for inquiry at a later time.” Later in the individual voir dire, the fol- 
lowing colloquy occurred: 


[DEFENDANT]: After discussing this case with them [family of 
the victim] wouldn't it make you feel uncomfortable to return a 
verdict of not guilty if the evidence so showed? 


[PROSECUTOR]: Objection. 
THE Court: At this inquiry objection be [sic] sustained. 


[DEFENDANT]: Have you yourself expressed an opinion about 
this case? 


Mr. BARLow: What do you mean? Explain. 


[DEFENDANT]: Well, have you formed an opinion in your own 
mind and have you then expressed that opinion to someone else? 


Mr. Bartow: I think whoever did, did the, did it should be 
punished. 


[DEFENDANT]: Have you formed an opinion as to what that 
punishment should be? 


[PROSECUTOR]: Well objection, at this stage. 
THE COURT: Objection at this stage is sustained. 


Defendant had the opportunity to question Mr. Barlow about this 
issue during group voir dire, and in fact did so. Defendant was not 
prohibited from probing extensively into whether Mr. Barlow would 
be uncomfortable or embarrassed to return a verdict of not guilty 
because of his connections with the victim’s family. Mr. Barlow indi- 
cated that he would “try to be fair.” After several questions along 
these lines, the prosecution objected to the questions because they 
had been asked and answered. The trial court sustained the 
objection. 


Under these circumstances, we find that the trial court acted well 
within its discretion. Defendant was not prohibited from eliciting 
information that would have disqualified Mr. Barlow as a juror. Fur- 
ther, during the individual vozir dire and prior to being questioned by 
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defense counsel, Mr. Barlow had said, in response to the court's 
inquiries, that if he were seated as a juror, he could decide the case 
solely on the evidence presented and could disregard any prior infor- 
mation. Mr. Barlow also indicated that his prior knowledge of the 
case would not make rendering a decision solely on the evidence 
difficult. 


Defendant also argues that his voir dire of prospective Jurors 
Martin and Thomas was improperly hampered by the trial court. We 
disagree. After a careful review of the transcript, we find no error in 
this regard. 


[5] Defendant further argues in this assignment of error that the trial 
court failed to excuse for cause jurors whose answers revealed that 
they held views that would substantially impair their ability to follow 
the jury instructions and the law. However, defendant has failed to 
preserve this issue for appeal. N.C.G.S. § 15A-1214 provides: 


In order for a defendant to seek reversal of the case on appeal on 
the grounds that the judge refused to allow a challenge made for 
cause, he must have: 


(1) Exhausted the peremptory challenges available to him; 


(2) Renewed his challenge as provided in subsection (i) of this 
section; and 


(3) Had his renewal motion denied as to the juror in question. 
N.C.G.S. § 15A-1214(h) (1988). 


In this case, defendant challenged for cause two prospective 
jurors, Mr. Holden and Mr. Slate. The trial court excused Mr. Holden 
for cause but did not so excuse Mr. Slate. Defendant thereafter 
peremptorily challenged Mr. Slate. Defendant then used all of his 
remaining peremptory challenges, the last one being used to excuse 
prospective juror Whicker. Defendant contends in his brief that he 
attempted to challenge for cause a final juror who was seated, and 
thereby effectively preserved this issue. However, a close reading of 
the transcript reveals that defendant did not object to any jurors, 
either for cause or peremptorily, after exercising his last peremptory 
challenge on prospective juror Whicker; nor did defendant renew his 
challenge for cause against prospective juror Slate. Instead, defend- 
ant asked the trial court for additional peremptory challenges or, 
alternatively, to be allowed to use one of his two peremptory chal- 
lenges allotted for the selection of the alternates. The trial court 
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denied both requests. Juror Bundy was the last juror selected, and the 
trial court specifically asked defendant if he accepted this juror. 
Defendant did not attempt to exercise an additional peremptory chal- 
lenge, but instead only responded, “Your Honor, we have no other 
challenges at this time.” 


“The statutory method for preserving a defendant’s right to seek 
appellate relief when a trial court refuses to allow a defendant’s chal- 
lenge for cause is mandatory and is the only method by which such 
rulings may be preserved for appellate review.” State v. Sanders, 317 
N.C. 602, 608, 346 S.E.2d 451, 456 (1986). By failing to comply with the 
procedure made mandatory by the statute, defendant failed to pre- 
serve any such purported error for appellate review. 


Additionally, even had defendant complied with the statute in this 
case, he would not be entitled to relief. The standard for determining 
whether a prospective juror may properly be excused for cause for 
his views on capital punishment is whether those views would “pre- 
vent or substantially impair the performance of his duties as a juror 
in accordance with his instructions and his oath.” Wainwright v. 
Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52 (1985). Our reading of 
the transcript reveals that defendant did not establish that Mr. Slate’s 
views on capital punishment would substantially impair the perform- 
ance of his duties as a juror; therefore, the trial court properly denied 
defendant’s challenge. 


The questioning of prospective juror Slate during individual vovr 
dire proceeded as follows: 


[DEFENDANT]: Did you express any opinion to anyone what 
you think or thought should be done with someone convicted of 
that particular crime? 


MR. SLATE: Yeah. Somebody convicted of that crime, yes. I feel 
like they ought to be probably put to death. 


[DEFENDANT]: All right. So is it your opinion that if you were 
to sit as a juror in this case that you feel the proper punishment 
would be death if Mr. Moseley was found guilty? 


[PROSECUTOR (MR. DELLINGER)]: Objection. Outside the scope 
of this inquiry. 


[PROSECUTOR (MR. YEATTS)]: Objection. 
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THE CourT: Mr. Slate, were you able to hear the remarks I 
made yesterday about the procedure involved in a trial on first 
degree murder charges? 


MR. SLATE: Yes, sir, about the life, and life or death. 


THE Court: Yes, sir. The law maintains and provides that the 
death penalty is not necessarily appropriate, and is not appropri- 
ate in every first degree murder case. That whether the death 
penalty is an appropriate punishment is determined in the second 
phase of the trial, the sentencing proceeding, where the State and 
the defendant have the opportunity to offer additional evidence. 
And that there’s [a] continuing burden of proof on the State 
beyond a reasonable doubt in that second hearing. I think the 
question at this point is, do you understand that even if a verdict 
of first degree murder were returned in this case it would not 
automatically follow as a matter of course that the sentence of 
death would be appropriate? 


MR. SLATE: Yes, sir, I understand that. 


THE CouRT: You understand it would be necessary for the jury 
to consider the evidence presented and the arguments of counsel at 
the sentencing proceeding and then consider the law as the Judge 
gives it to the jury? 


Mr. SLATE: Yes. 


THE CouRT: Do you believe you would be able to abide by that 
law— 


MR. SLATE: Yes, Sir. 


Thereafter, defendant was permitted to continue questioning 
Mr. Slate. Mr. Slate then told defendant that his earlier opinion was 
“probably formed on ignorance of the law and proceedings” and that 
he would not find it difficult to put that opinion completely out of his 
mind. Mr. Slate also indicated, in response to the trial court’s ques- 
tioning, that he was certain he could set aside any opinions he may 
have held and decide the case solely on the evidence presented. The 
trial court did not err in denying defendant’s challenge for cause of 
prospective juror Slate. 


{6] Defendant also argues under this assignment of error that the 
trial court, apparently on its own initiative, should have excused two 
prospective jurors for cause. Defendant contends that the trial court 
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should have asked, on its own initiative, additional questions of 
prospective juror Tilley concerning the fact that Mr. Tilley recalled 
seeing in the paper where defendant had been previously tried in 
Forsyth County, in order to more fully develop a potential challenge 
for cause of Mr. Tilley. Further, defendant contends that the trial 
court, on its own initiative, should have excused prospective juror 
Tilley for cause. This argument is without merit. Mr. Tilley indicated 
that he had formed no opinion of this case and that he could disregard 
any information he had previously obtained and decide this case sole- 
ly upon the evidence presented. Similarly, defendant argues that the 
trial court should have excused prospective juror Whicker for cause. 
However, defendant never challenged Mr. Whicker for cause. While 
Mr. Whicker had initially indicated to defendant that if the State 
asked for the death penalty and the jury found defendant guilty, he 
would vote to impose the death penalty, after the trial judge explained 
the applicable law to Mr. Whicker, he indicated that he could follow 
the law and that he could consider both the death penalty and life 
imprisonment as sentencing options. Therefore, we also find no error 
by the trial court in this matter and conclude that the trial court did 
not abuse its discretion in the conducting of the jury voir dire. 


GUILT-INNOCENCE PHASE 


[7] Next, defendant contends that the trial court committed prejudi- 
cial error by refusing to intervene ex mero motu during the prosecu- 
tors’ closing arguments to the jury at the guilt-innocence phase of the 
trial and to preclude prosecutors from making arguments to the jury 
that were misstatements of the applicable law. Defendant argues that 
the prosecutors’ closing arguments impermissibly defined the legal 
concepts “reasonable doubt” and “the presumption of innocence,” 
thus undermining defendant’s constitutional guarantees by denigrat- 
ing the presumption of innocence guaranteed to defendant. Defend- 
ant further argues that the trial court erred in permitting the 
prosecutors to repeatedly refer to the State’s evidence as being 
uncontradicted and the failure of the defense to present any wit- 
nesses to testify. Defendant notes that he objected once to the prose- 
cutor’s statement that the evidence was uncontradicted, but concedes 
that he did not object to the prosecutors’ arguments regarding the 
meanings of “reasonable doubt” and “the presumption of innocence.” 


It is well settled that the closing arguments of counsel are left 
largely to the control and discretion of the trial judge. State v. 
Robinson, 330 N.C. 1, 31, 409 S.E.2d 288, 305 (1991). Where a defend- 
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ant does not object at trial to an allegedly improper jury argument, it 
is only reversible error for the trial court not to intervene ex mero 
motu where the prosecutor’s argument is so grossly improper as to 
constitute a denial of defendant’s due process rights. Jd. Further, it is 
well established that the prosecution may comment on a defendant's 
failure to produce witnesses or exculpatory evidence to contradict or 
refute evidence presented by the State. State v. Reid, 334 N.C. 551, 
555, 434 S.E.2d 193, 196 (1993). Upon a review of the record and tran- 
script, we conclude that the prosecutors’ arguments in this case were 
not so grossly improper as to require the trial judge to intervene ex 
mero motu. We further find that the trial court did not err in overrul- 
ing defendant’s objection to the prosecutor’s argument. Therefore, we 
conclude that there was no reversible error. 


[8] In his next assignment of error, defendant argues that the trial 
court erred in allowing witness Carter to testify, over defendant’s 
objection, that he contacted law enforcement officers after seeing on 
television that defendant had been charged with the murder of 
Deborah Henley in Forsyth County. Chuck Carter, an acquaintance of 
Dorothy Johnson, testified that he saw defertdant and Ms. Johnson 
dancing together at the SRO Club around midnight on the night of 
Ms. Johnson’s disappearance, 12 April 1991. He further testified that 
he called law enforcement officers to report seeing Ms. Johnson with 
defendant. The challenged testimony followed: 


Q@ Tell us why and when this was that you called. 
A When— 
[DEFENDANT]: Objection. 
THE COURT: Objection overruled. 
@ You may answer. 
A When I seen the second murder — 
[DEFENDANT]: Objection. 
THE COURT: Objection overruled. 
@ You may answer. 


A When I seen the second murder that had, someone had—I had 
kept up with someone had left the SRO. And showed they had 
charged the defendant, and showed his picture on television. I 
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recognized him and realized he was the one that was with 
Ms. Johnson, and proceeded to cail Crime Stoppers. 


@ Do you know what time length had passed between the time 
of 12th of April and when you saw him on T.V.? 


[DEFENDANT]: Objection. 
THE Court: Objection overruled. 
A Roughly three months. 


Defendant concedes that the testimony that Carter saw defendant 
dancing with Ms. Johnson and that Carter called the police is rele- 
vant. However, he argues on appeal that this testimony was improp- 
erly admitted as evidence of defendant’s character, in violation of 
N.C.G.S. § 8C-1, Rule 404(a). Defendant further contends that the evi- 
dence that Carter called the police because he recognized defendant 
as being with Ms. Johnson only after seeing on television that defend- 
ant had been charged with another murder was irrelevant, inflamma- 
tory, and improperly prejudicial. We disagree. 


North Carolina Evidence Rule 402 provides, in pertinent part, that 
“all relevant evidence is admissible” and that “[e]vidence which is not 
relevant is not admissible.” N.C.G.S. § 8C-1, Rule 402 (1992). Rule 401 
defines relevant evidence as “evidence having any tendency to make 
the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be without 
the evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). Rule 404 states, in 
pertinent part: 


(a) Character evidence generally.—Evidence of a person’s 
character or a trait of his character is not admissible for the pur- 
pose of proving that he acted in conformity therewith on a par- 
ticular occasion. ... 


(b) Other crimes, wrongs, or acts.—Evidence of other 
crimes, wrongs, or acts is not admissible to prove the character 
of a person in order to show that he acted in conformity there- 
with. It may, however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, knowl- 
edge, identity, or absence of mistake, entrapment or accident. 


N.C.G.S. § 8C-1, Rule 404 (1992). 
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The list of purposes in the second sentence of subsection (b) of 
Rule 404 is neither exclusive nor exhaustive. State v. Morgan, 315 
N.C. 626, 637 n.2, 340 S.E.2d 84, 91 n.2 (1986). The defendant’s gener- 
al objection is ineffective unless there is no proper purpose for which 
the evidence is admissible. State v. Young, 317 N.C. 396, 412, 346 
S.E.2d 626, 635 (1986). The burden is on the defendant to show that 
there was no proper purpose for which the evidence could be ad- 
mitted. Jd. 


The State argues that the testimony at issue was admitted to 
show why witness Carter recognized defendant as being with 
Ms. Johnson on the night she disappeared. The testimony was rele- 
vant since Carter might never have realized that he had information 
concerning Ms. Johnson’s murder had he not seen the television 
report three months later. We find this argument persuasive. The tes- 
timony in question was relevant to explain why Carter did not contact 
the police until three months after the murder of Ms. Johnson. As 
such, the evidence was not admitted for the improper purpose of 
demonstrating defendant’s character and that defendant acted in con- 
formity therewith. 


Defendant cites State v. Cashwell, 322 N.C. 574, 369 S.E.2d 566 
(1988), for the proposition that the challenged evidence in this case is 
not admissible under the exceptions of N.C.G.S. § 8C-1, Rule 404(b). 
In Cashwell, defendant was on trial for two counts of first-degree 
murder. We held that the trial court erred in permitting an inmate, 
~who was in jail with the defendant and who testified as to inculpato- 
ry statements made by defendant regarding the murders, to testify 
that defendant told him he was in jail for the attempted murder of his 
girlfriend. In so holding, we noted that “[a]lthough the purposes for 
which evidence of other crimes, wrongs, or acts is admissible are not 
limited to those enumerated in the rule, we find that this testimony 
was not relevant to any fact or issue other than the character of the 
accused.” Jd. at 578, 369 S.E.2d at 568. The State argued in Cashwell 
that the witness’ testimony was competent for the purpose of show- 
ing the relationship between the witness and defendant that led up to 
defendant’s inculpatory statements, which were made a month after 
the statements at issue. Jd. at 577, 369 S.E.2d at 568. The Court reject- 
ed this argument, however, stating that “[t]he challenged testimony in 
no way was necessary to show the full context of defendant’s confes- 
sion, nor was it required in order to show any confidential relation- 
ship between defendant and {the witness].” Jd. at 578, 369 S.E.2d at 
568. 
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We find Cashwell distinguishable from the case at bar. Unlike the 
challenged evidence in Cashwell, the testimony at issue here is rele- 
vant and necessary to explain why Carter did not contact the police 
until three months after the time of the murder and to explain why he 
ultimately recognized defendant. 


Although defendant in his brief does not refer to Evidence Rule 
403, it appears that he also argues that the testimony in question 
should have been excluded, even if relevant, because its probative 
value is substantially outweighed by its prejudicial effect. North Car- 
olina Evidence Rule 403 provides: “[A]lthough relevant, evidence may 
be excluded if its probative value is substantially outweighed by the 
danger of unfair prejudice, confusion of the issues, or misleading the 
jury, or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence.” N.C.G.S. § 8C-1, Rule 403 
(1992). 


Rule 403 requires the court to balance the proffered evidence’s 
probative value against its prejudicial effect. State v. Mercer, 317 N.C. 
87, 93, 343 S.E.2d 885, 889 (1986). Necessarily, evidence that is pro- 
bative in the State’s case will have a prejudicial effect on the defend- 
ant. The question, however, is one of degree. /d. at 93-94, 343 S.E.2d 
at 889. Relevant evidence is admissible, despite its prejudicial effect, 
unless the evidence is unfairly prejudicial. /d. In this instance, the 
proffered evidence was not unfairly prejudicial. Extensive evidence 
of the murder of Deborah Henley in Forsyth County was admitted in 
this case under N.C.G.S. § 8C-1, Rule 404(b). In light of the extensive 
testimony regarding the murder of Deborah Henley, witness Carter’s 
isolated statement was not unfairly prejudicial. Furthermore, there 
was considerable additional evidence against defendant, including 
DNA evidence linking defendant to Ms. Johnson and the testimony of 
another witness, Mark Lamb, that defendant was at the SRO Club 
with Ms. Johnson on 12 April 1991. Therefore, we conclude that the 
testimony at issue was properly admitted by the trial court as relevant 
evidence and that the testimony did not unfairly prejudice defendant. 


[9] By another assignment of error, defendant contends that the trial 
court erred in refusing to admit testimony that Ms. Johnson was 
assaulted by someone other than defendant on the night she was mur- 
dered. During the cross-examination of the State’s witness, Mark 
Lamb, who had testified on direct examination that he saw defendant 
with Ms. Johnson at the SRO on 12 April 1991, defense counsel 
attempted to elicit testimony that a black-haired man had also 
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approached Ms. Johnson at the SRO Club that night, pushed her, and 
told her, “You better stop or I’m going to get you.” The prosecutor 
objected to this line of questioning, and the trial judge, after a hear- 
ing, sustained the objection. Defendant made an offer of proof. Dur- 
ing the voir dire, Mr. Lamb testified that Ms. Johnson indicated to 
him that the black-haired man was the boyfriend of her cousin and 
that the man thought Ms. Johnson was trying to break up his rela- 
tionship with her cousin. Mr. Lamb further indicated that Ms. Johnson 
was frightened. 


Defendant argues that the pathologist who performed the autop- 
sy on Ms. Johnson testified later during the trial that a dark hair was 
found under the chipped fingernail of Ms. Johnson’s left index finger. 
Defendant contends that the testimony of Mr. Lamb, especially when 
coupled with the evidence of the black hair, was relevant and thus 
admissible under N.C.G.S. § 8C-1, Rule 401. He argues that under 
State v. Cotton, 318 N.C. 663, 351 S.E.2d 277 (1987), the testimony 
should have been admitted to show that someone else committed the 
crime. 


Before such evidence is admissible, it must tend to both “impli- 
cate [the guilt of] another and be inconsistent with the guilt of the 
defendant.” Jd. at 667, 351 S.E.2d at 279-80. The evidence must do 
more than raise conjecture or speculation of another's guilt. Rather, 
“i]t must point directly to the guilt of the other party.” Jd. at 667, 351 
S.E.2d at 279. 


In the case sub judice, the excluded testimony cannot be said to 
give rise to more than mere speculation and conjecture of another's 
guilt. The excluded testimony of Mr. Lamb fails to point directly to 
another person as the perpetrator of the crime with which defendant 
is charged, the murder of Dorothy Johnson. Further, at the time 
defendant attempted to introduce the excluded testimony, there was 
no evidence before the jury that a dark hair had been found under 
Ms. Johnson’s fingernail. Defendant never developed any connection 
between the dark hair found under Ms. Johnson’s fingernail and the 
unnamed black-haired man at the SRO Club. Additionally, the ex- 
cluded testimony is not inconsistent with the guilt of defendant. For 
these reasons, this assignment of error is overruled. 


[10] In his next assignment of error, defendant argues that the trial 
court erred in allowing an SBI serologist, Special Agent Budzynski, to 
testify that DNA testing excluded two individuals as donors of the 
semen found in Ms. Johnson’s body. In essence, defendant argues that 
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the State was erroneously attempting to prove the guilt of defendant 
by establishing the innocence of others originally suspected of the 
crime, relying on State v. England, 78 N.C. 552 (1878). We find no 
merit in this contention. 


Special Agent Budzynski was qualified as an expert in DNA analy- 
sis by the State and testified that DNA tests were performed on blood 
samples taken from Ms. Johnson, defendant, and also from two other 
individuals: Danny Cannady (a former boyfriend of Ms. Johnson) and 
William Mabe (the boyfriend of Ms. Johnson's friend, Sherry Hoss). 
The DNA samples from defendant, Danny Cannady, and William Mabe 
were compared to semen taken from Ms. Johnson’s vagina. Special 
Agent Budzynski testified, without objection, that DNA analysis 
excluded Mr. Cannady and Mr. Mabe as the source of the semen found 
in Ms. Johnson’s vagina. He further testified that on five of the six 
autorads of DNA analyzed, defendant’s DNA profile matched the 
sperm taken from Ms. Johnson’s vaginal cavity. 


In State v. England, the defendant’s brother had originally been 
arrested for burning a stable. /d. at 554. During defendant’s trial, the 
solicitor asked a State’s witness if the tracks found near the burnt 
stable matched defendant’s brother’s foot. Defendant objected to the 
evidence, but the trial court allowed it. /d. The tracks did not corre- 
spond to the brother’s foot. Jd. This Court held that the trial court 
erred and that the evidence was inadmissible. /d. In so doing, how- 
ever, the Court noted: “The proposition of the State is simply this: A. 
did not commit the offense; therefore, B. did. It is impossible to see 
how evidence tending to establish the innocence of A. tends to estab- 
lish the guilt of B., except in that very remote degree that it lessens, 
by one, an indefinite number, some one of whom might have been 
guilty.” Id. (emphasis omitted). This case is readily distinguishable 
from England. In England, the State apparently had no direct evi- 
dence of defendant’s guilt. However, in the case sub judice, DNA 
analysis provides direct evidence that defendant was the source of 
the semen found in Ms. Johnson’s body and thus is evidence of 
defendant’s guilt. The State did not offer the DNA analysis excluding 
Mabe and Cannady for the proposition that by excluding others as the 
culprit, defendant is established as the perpetrator. Therefore, we 
find no error. 


[11] Defendant next contends that he is entitled to a new trial 
because there was insufficient evidence to support the trial court’s 
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jury instruction on flight by defendant. Following a charge confer- 
ence, the trial court instructed the jury on flight as follows: 


In this case, ladies and gentlemen, the state contends that the 
defendant fled. Evidence of flight may be considered by you 
together with all other facts and circumstances in this case in 
determining whether to combine circumstances to an admission 
or show a consciousness of guilt. However, proof of this circum- 
stance is not sufficient in itself to establish the defendant’s guilt. 
And further, this circumstance has no bearing on the question of 
whether the defendant acted with premeditation and delibera- 
tion. It must not be considered by you as evidence of premedita- 
tion or deliberation. 


Defendant failed to object to the trial court’s instruction and does not 
claim that plain error exists. North Carolina Rules of Appellate Pro- 
cedure Rule 10(b)(2) states, in pertinent part: 


Jury Instructions; Findings and Conclusions of Judge. A party 
may not assign as error any portion of the jury charge or omission 
therefrom unless he objects thereto before the jury retires to con- 
sider its verdict, stating distinctly that to which he objects and the 
grounds of his objection.... 


Rule 10(c)(4) further provides: “In criminal cases, a question which 
was not preserved by objection noted at trial and which is not 
deemed preserved by rule or law without any such action, neverthe- 
less may be made the basis of an assignment of error where the Judi- 
cial action questioned is specifically and distinctly contended to 
amount to plain error.” Since defendant did not object or allege plain 
error, he has failed to properly preserve this issue for appeal. How- 
ever, since this is a case in which the death penalty was imposed, we 
will consider the merits of the issue under a plain error analysis. 


se 6 


A trial court may properly instruct on flight * *[s]o long as there is 
some evidence in the record reasonably supporting the theory that 
defendant fled after commission of the crime charged.” State v. 
Green, 321 N.C. 594, 607, 365 S.E.2d 587, 595 (quoting State v. Lrick, 
291 N.C. 480, 494, 231 S.E.2d 833, 842 (1977)), cert. denied, 488 U.S. 
900, 102 L. Ed. 2d 235 (1988). “[T]he relevant inquiry [is] whether 
there is evidence that defendant left the scene of the murder and took 
steps to avoid apprehension.” State v. Levan, 326 N.C. 155, 165, 388 
S.E.2d 429, 434 (1990). In Levan, we stated that where the defendant 
attempted to conceal the victim’s body by ordering a cohort to drag it 
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further into the woods, ordered the cohort to wipe fingerprints off the 
gun and throw it into a river, and disposed of the victim’s clothing and 
where defendant was not apprehended for almost a year, the evi- 
dence was “clearly sufficient to support the trial court’s instruction 
on flight.” Id. 


Similarly, in this case, there was sufficient evidence to warrant an 
instruction on flight. The jury could have reasonably inferred flight 
from the evidence that defendant left Ms. Johnson’s naked body in a 
dark, secluded rural area; removed her clothing and jewelry to delay 
her identification; left the scene; and was not apprehended until more 
than three months later. These efforts indicate an attempt by defend- 
ant to evade detection and capture. We find, therefore, no error, much 
less plain error. 


[12] Defendant next assigns error to the trial court’s findings of fact 
on the State’s motion to admit evidence of the murder of Deborah 
Henley, alleging that the findings are not supported by competent evi- 
dence. However, after a careful review of the transcript of the lengthy 
voir dire hearing on the motion to admit evidence of the Henley mur- 
der and of the trial court’s findings of fact, we conclude that the 
findings were clearly supported by plenary competent evidence. 
Defendant concedes, as he must, that the findings of fact of the trial 
court are binding upon the appellate court if supported by competent 
evidence. See, e.g., State v. Perry, 250 N.C. 119, 124, 108 S.E.2d 447, 
451, cert. denied, 361 U.S. 833, 4 L. Ed. 2d 74 (1959). This assignment 
of error is overruled. 


[13] In his next assignment. of error, defendant argues that the trial 
court erred in admitting evidence of the murder of Deborah Henley 
because the evidence fails the balancing test mandated by North 
Carolina Evidence Rule 403. N.C.G.S. § 8C-1, Rule 403. 


Evidence of Ms. Henley’s murder was admitted by the trial court 
under Evidence Rule 404(b) to show identity, plan, and the existence 
of a common modus operandi between the two murders. Testimony 
indicated that both the victim in this case and Ms. Henley were last 
seen alive at the SRO Club. The body of each victim had similar 
wounds, and both victims died from strangulation. Further, a foreign 
object had been forced into the genitalia of both Ms. Johnson and 
Ms. Henley. The naked bodies of both victims were found in a rural 
area. A special agent of the Federal Bureau of Investigation testified 
that the signature to a crime is that behavior at the crime scene which 
is not necessary to commit the crime. That signature is a projection 
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of the offender’s personality. In both of these murders, the signature 
was overkill. The murderer in both instances had inflicted far more 
injuries to the victim than were necessary to kill. Additionally, a 
pathologist testified that the wounds on both victims indicated they 
were beaten in a similar, brutal fashion. 


Defendant does not argue that the evidence from the Henley mur- 
der is irrelevant. Instead, he contends that in light of the additional, 
strong evidence linking defendant to the death of Ms. Johnson, the 
probative value of the evidence of Ms. Henley’s murder is substan- 
tially diminished and is “substantially outweighed by the danger of 
unfair prejudice.” N.C.G.S. § 8C-1, Rule 403. During the course of the 
trial, testimony placed both Ms. Johnson and defendant at the SRO 
Club on 12 April 1991, talking and dancing together. Testimony also 
indicated that defendant was familiar with the area where Ms. 
Johnson’s body was found and that he had in fact frequented the area 
with a former girlfriend. A serologist with the State Bureau of Inves- 
tigation testified that blood was detected on defendant’s clothing. The 
DNA analysis expert testified that DNA analyses linked defendant to 
the semen found inside the vagina of Ms. Johnson and that “for this 
particular case the chance of finding somebody else unrelated to 
Mr. Moseley having a similar DNA profile in the white population is 
approximately one in 274 million for North Carolina.” 


In State v. Moseley, 336 N.C. 710, 719, 445 S.E.2d 906, 911 (1994), 
we upheld the admission of evidence from Ms. Johnson’s murder in 
the trial of defendant for the murder of Ms. Henley. Similarly, in this 
case, we find no error in the trial court’s admission of evidence of 
Ms. Henley’s murder in this trial. The evidence of Ms. Henley’s mur- 
der was highly probative of the identity of the murderer of Ms. 
Johnson and of the existence of a plan and a common modus operan- 
di. The trial court repeatedly gave limiting instructions to the jury 
explaining the limited purpose for which the evidence of Ms. Henley’s 
murder could be considered. Circumstantial evidence of defendant’s 
identity is admissible even though direct evidence by a witness 
identifies the defendant. State v. Perry, 275 N.C. 565, 570, 169 S.E.2d 
839, 843 (1969). We conclude that the probative value of this evidence 
was not substantially outweighed by the risk of unfair prejudice to 
defendant. 


[14] Defendant next assigns error to the admission of photographs 
and slides during the guilt-innocence phase and the sentencing phase 
and to the prosecutor's use of photographs during closing arguments 
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in both phases of the trial. First under this assignment of error, 
defendant argues that he was denied his constitutional right to a fair 
trial by the redundant use of photographs and slides for the improper 
purpose of inflaming the jury. During trial, the following photographs 
and slides were admitted into evidence: three photographs of 
Dorothy Johnson (one in life and two in death); five photographs of 
Deborah Henley (one in life and four in death); nine autopsy slides 
of Ms. Johnson; and two simultaneously shown carrousels of com- 
parative slides, twenty each of Ms. Johnson and Ms. Henley, used dur- 
ing the testimony of Dr. Lantz to illustrate the similarity of the 
wounds sustained by Ms. Johnson and Ms. Henley. 


We have held that photographs may be introduced as evidence 
“even if they are gory, gruesome, horrible, or revolting, so long as they 
are used for illustrative purposes and so long as their excessive or 
repetitious use is not aimed solely at arousing the passions of the 
jury.” State v. Hennis, 323 N.C. 279, 284, 372 S.E.2d 523, 526 (1988). 
In a murder trial, photographs may be admitted “to illustrate testimo- 
ny regarding the manner of killing so as to prove circumstantially the 
elements of murder in the first degree.” Jd. Photographs showing the 
body’s condition when found and the location and surrounding con- 
ditions at the time the body was found have been held admissible 
despite their portrayal of gruesome and horrifying events. State v. 
Wynne, 329 N.C. 507, 517, 406 S.E.2d 812, 816 (1991). The decisions of 
whether the use of photographic evidence is more probative than 
prejudicial and what constitutes an excessive number of photographs 
in light of the illustrative value of each are within the sound discre- 
tion of the trial court. An abuse of discretion results only where the 
court’s ruling is “so arbitrary that it could not have been the result of 
a reasoned decision.” Hennis, 323 N.C. at 285, 372 S.E.2d at 527. 


We find no abuse of discretion in the admission of the pho- 
tographs and slides in the case at bar. There is no evidence that the 
photographs were used excessively and solely to arouse the passions 
of the jury. State v. Murphy, 321 N.C. 738, 365 S.E.2d 615 (1988). 
Instead, the photographs and slides of Dorothy Johnson were used to 
identify her as the deceased and to illustrate the manner of killing in 
order to prove circumstantially the elements of first-degree murder. 
The photographs of Deborah Henley and the carrousels of slides com- 
paring the wounds of Ms. Johnson and Ms. Henley were admitted to 
illustrate the State’s theory that both victims were killed by the same 
person and that that person was defendant. Therefore, we find no 
merit in defendant’s argument. 
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Defendant also argues under this assignment of error that during 
the testimony of Dr. Lantz, a slide of Deborah Henley’s genitalia was 
introduced solely for the purpose of inflaming the jury and prejudic- 
ing defendant. However, the slide of Ms. Henley’s genitalia was 
exhibited beside a slide of Ms. Johnson’s genital region in order to 
demonstrate the similarities of the attacks on the two victims and 
that the same person committed both attacks. This argument is 
rejected. 


[15] Defendant next argues under this assignment of error that the 
prosecutors improperly used the photographs during their closing 
arguments at the guilt-innocence phase for the singular purpose of 
inflaming the jury. Defendant also contends that during the sentenc- 
ing phase, photographs of Deborah Henley were improperly used in 
the prosecutors’ closing arguments to bolster their arguments on the 
issue of the “especially heinous, atrocious, or cruel” aggravating cir- 
cumstance. However, defendant did not object to the prosecutors’ 
closing arguments on either ground. We do not find the prosecutors’ 
arguments to be so grossly improper as to constitute a denial of 
defendant’s due process rights, requiring the trial court to intervene 
ex mero motu. Robinson, 330 N.C. at 31, 409 S.E.2d at 305. Absent an 
objection by defendant or gross impropriety sufficient to require the 
trial court’s intervention ex mero motu, we find no error. 


[16] Lastly, under this assignment of error, defendant argues that the 
trial court erred in not limiting the jury’s utilization of these photo- 
graphic exhibits during the sentencing phase. At the beginning of the 
sentencing phase, the State resubmitted all the exhibits from the 
guilt-innocence phase in the sentencing hearing, pursuant to N.C.G.S. 
§ 15A-2000(a)(3). The only other evidence presented by the State at 
the sentencing phase was certified copies of defendant’s prior felony 
convictions, pursuant to N.C.G.S. § 15A-2000(e)(2). The trial court did 
not reinstruct on the limited purposes for which the testimony and 
photographic exhibits resubmitted from the guilt-innocence phase 
could be considered. 


Specifically, defendant assigns error to the trial court’s failure to 
give a limiting instruction on the use of photographs and testimony 
regarding the murder of Deborah Henley in determining the existence 
of the “especially heinous, atrocious, or cruel” aggravating circum- 
stance. Defendant contends that the photographs and testimony 
regarding Ms. Henley’s murder were only relevant on the issue of the 
course of conduct aggravating circumstance. We agree. 
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We note, however, that defendant neither requested any limiting 
instructions nor objected to the instructions given, despite the trial 
court’s presenting the opportunity for counsel to do so. Absent an 
objection at trial, defendant’s claim must be reviewed under the plain 
error standard. 


In applying the plain error standard, we have been careful to 
emphasize that before granting relief, the appellate court must be 
convinced that absent the error, the jury probably would have 
reached a different result. Sfate v. Walker, 316 N.C. 33, 39, 340 S.E.2d 
80, 83 (1986). The test for plain error places a much heavier burden 
upon the defendant than that imposed by N.C.G.S8. § 15A-1443 upon 
the defendant who has preserved his rights by timely objection. Id. 
Plain error is found only where the claimed error is a “ ‘fundamental 
error, something so basic, so prejudicial, so lacking in its elements 
that justice cannot have been done.’ ” State v. Odom, 307 N.C. 655, 
660, 300 S.E.2d 375, 378 (1983) (quoting United States v. McCaskill, 
676 F.2d 995, 1002 (4th Cir. 1982)). It is rare that an improper instruc- 
tion will justify a finding of plain error sufficient to warrant a rever- 
sal of a criminal conviction. /d. at 661, 300 S.E.2d at 378. 


In the present case, the testimony and photographic exhibits of 
Ms. Henley’s murder were properly admitted into evidence during the 
sentencing phase. At sentencing, the jury is properly permitted to 
consider ail the evidence presented during the guilt-innocence phase. 
N.C.G.S. § 15A-2000(a)(3) (1988); State v. Syriani, 333 N.C. 350, 396, 
428 S.E.2d 118, 148, cert. denied, — U.S. —, 126 L. Ed. 2d 341 
(1993), reh’g denied, —— U.S. —-, 126 L. Ed. 2d 707 (1994). Further- 
more, it was appropriate for the jury to consider the evidence of 
Ms. Henley’s murder in finding the course of conduct aggravating cir- 
cumstance. N.C.G.S. § 15A-2000(e)(11) (1988). We conclude that the 
trial court’s failure to submit a limiting instruction to the jury in this 
case does not rise to the level of plain error entitling defendant to 
relief. 


{17] In defendant’s next two assignments of error, he argues that the 
trial court improperly admitted the testimony of two witnesses 
regarding prior acts by defendant. First, defendant argues that this 
evidence was irrelevant and was introduced only to show a character 
trait of defendant and that he acted in conformity therewith. Alterna- 
tively, defendant argues that even if the evidence has probative value, 
that value is slight and is substantially outweighed by the risk of 
unfair prejudice resulting from the admission of the evidence. The 


42 IN THE SUPREME COURT 


STATE v. MOSELEY 
[338 N.C. 1 (1994)] 


State contends that the trial court properly admitted the evidence in 
question under Evidence Rule 404(b). N.C.G.S. § 8C-1, Rule 404(b). 


Melissa Dawson, defendant’s ex-wife, testified that during their 
marriage, defendant anally assaulted her with his penis and by insert- 
ing foreign objects into her rectum. This sexual conduct began in late 
1989 and ended in October 1990. The trial court admitted the testi- 
mony of Ms. Dawson on the State’s theory that the testimony demon- 
strates that there existed in the mind of the defendant a plan, scheme, 
or design to anally assault Ms. Johnson. 


Defendant argues that the acts committed on the victim in this 
case are markedly dissimilar to defendant’s acts committed on his ex- 
wife because, unlike his ex-wife, the victim in this case was a complete 
stranger. Therefore, the evidence lacked probative value. Even if there 
was probative value, it was minimal due to the remoteness in time 
between the assault and death of Ms. Johnson and defendant’s relation- 
ship with his ex-wife. Any minimal probative value was substantially 
outweighed by the risk of unfair prejudice. Further, defendant argues 
that the prosecutor improperly elicited testimony from Ms. Dawson that 
defendant told her that he would ram the object as far as her throat. 
This statement lacked any relevancy and was elicited for inflammatory 
purposes only. 


In addition to the purpose of proving identity, we have held in 
several cases that evidence of prior sexual acts may have some rele- 
vance to the issue of defendant’s guilt if it tends to show a relevant 
state of mind such as intent, motive, plan, or opportunity. See State v. 
Boyd, 321 N.C. 574, 364 S.E.2d 118 (1988); State v. Gordon, 316 N.C. 
AQ7, 342 S.E.2d 509 (1986); State v. DeLeonardo, 315 N.C. 762, 340 
S.E.2d 350 (1986). Under Rule 404(b), evidence of prior acts is admis- 
sible “so long as it is relevant to any fact or issue other than the char- 
acter of the accused.” Boyd, 321 N.C. at 577, 364 S.E.2d at 119. 
Nevertheless, the ultimate test for determining the admissibility of 
such evidence is whether the prior incidents are sufficiently similar 
and not so remote in time as to be more probative than prejudicial 
under the balancing test of N.C.G.S. § 8C-1, Rule 403. State v. Cotton, 
318 N.C. at 665, 351 S.E.2d at 278-79. We hold the evidence of defend- 
ant’s sexual relations with his ex-wife to be probative of defendant’s 
state of mind at the time Ms. Johnson was sexually assaulted and 
murdered. 


We acknowledge, as defendant points out in his brief, that there 
are dissimilarities between the crimes charged and defendant’s con- 
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duct with Ms. Dawson. Ms. Dawson was not beaten or strangled, the 
assaults on Ms. Dawson did not occur outdoors, and Ms. Dawson was 
not a stranger to defendant. However, a prior act or crime is suffi- 
ciently similar under N.C.G.S. § 8C-1, Rule 404(b) to warrant admissi- 
bility if there are “‘some unusual facts present in both crimes or 
particularly similar acts which would indicate that the same person 
committed both crimes.” State v. Riddick, 316 N.C. 127, 133, 340 
S.E.2d 422, 426 (1986) (quoting State v. Moore, 309 N.C. 102, 106, 305 
§.E—.2d 542, 545 (1983)). It is not necessary that the similarities 
between the two situations “rise to the level of the unique and 
bizarre.” State v. Green, 321 N.C. at 604, 865 S.E.2d at 593. Rather, the 
similarities must tend to support a reasonable inference that the same 
person committed both the earlier and later acts. State v. Stager, 329 
N.C. 278, 304, 406 $.E.2d 876, 891 (1991). 


Ms. Dawson suffered repeated rectal assaults by defendant using 
foreign objects. The assaults on Ms. Dawson continued until only six 
months before Ms. Johnson’s assault and murder. The trial court 
found, based on the expert testimony of a pathologist, that Ms. 
Johnson's body exhibited signs of rectal assault with a foreign object. 
The similarities in the sexual assaults of both Ms. Dawson and 
Ms. Johnson tend to support a reasonable inference that defendant 
committed the assaults on both women. Further, the probative value 
of the similarities was sufficient to outweigh the risk of unfair preju- 
dice to defendant. The sexual assaults on Ms. Dawson were not so 
temporally remote to the assault and murder of Ms. Johnson as to 
render Ms. Dawson's testimony more prejudicial than probative. 


The testimony by Ms. Dawson that defendant on one occasion 
told her he would ram the object until it came out of her throat was 
also properly admitted. Ms. Dawson testified that defendant made 
this statement to her when she protested his actions. The testimony 
was not elicited for purely inflammatory purposes. Instead, the state- 
ment also demonstrates defendant’s state of mind. It shows an intent 
by defendant to sexually assault his victims, despite their protests to 
stop, and a plan to further injure his victims. 


We therefore conclude that the evidence of defendant’s sexual 
assaults on Ms. Dawson was sufficiently similar and close in time to 
the crimes charged in this case to warrant its admission into 
evidence. 


[18] Defendant next argues that evidence of defendant's assault and 
sexual assault on Denise Fletcher in June 1989 was improperly admit- 
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ted by the trial court in violation of Rule 404(b) and Rule 403. The 
trial court admitted the evidence to show that defendant had a motive 
for the crime charged in this case. Defendant contends, however, that 
although evidence tending to establish the existence of motive is nor- 
mally admissible, the State is not required to prove the motive for the 
murder of the victim. He argues that since motive need not be proven, 
the testimony of Denise Fletcher to establish motive is unduly preju- 
dicial to defendant. Defendant also contends that there were so many 
dissimilarities between the assaults of Ms. Fletcher and the assault 
and murder of Ms. Johnson that the evidence should not have been 
admitted. 


Denise Fletcher testified that in June 1989, she met defendant and 
agreed to go riding with him in his vehicle. Defendant drove the vehi- 
cle down a secluded road and stopped. He and Ms. Fletcher began 
talking and kissing. Defendant attempted to put his hand down 
Ms. Fletcher’s shirt, and she protested and resisted. When Ms. 
Fletcher continued to refuse defendant’s advances, he opened the 
glove compartment and brandished a gun. Defendant then ordered 
Ms. Fletcher to undress completely, and he undressed. He ordered 
Ms. Fletcher to perform fellatio on him. She refused and struggled 
with defendant for the gun. During the struggle, defendant pulled the 
trigger, and the gun fired, injuring Ms. Fletcher’s finger. Defendant 
ordered Ms. Fletcher to wrap her finger in her underwear and get 
dressed. He told her he knew she would tell the authorities about him 
and that he would get in trouble. However, defendant took Ms. 
Fletcher home. The trial judge stated in his findings of fact 


that the statement... by the defendant to Denise Fletcher that he 
knew she would report the attack and then he would be in trou- 
ble[] is substantial evidence [from] which the jury could infer the 
defendant was particularly aware of and sensitive to the fact that 
any victim he assaulted might report it; that the jury could rea- 
sonably infer therefrom that such concerns provided the defend- 
ant with a motive for killing the victim in the present case. 


As noted above, it is only necessary that there be sufficient simi- 
larities between the prior acts and the crimes charged to support a 
reasonable inference that the same person committed both the earli- 
er and later acts. Stager, 329 N.C. at 304, 406 S.E.2d at 891. The trial 
court found from the uncontradicted evidence that the attack on 
Denise Fletcher and the attack on Dorothy Johnson bore several sim- 
ilarities: In each instance, the crime scene was a secluded and iso- 
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lated road; in each instance, the victim was rendered completely 
nude; and defendant attempted to sexually assault Ms. Fletcher and 
physically injured her, while Ms. Johnson was physically beaten, sex- 
ually assaulted, raped, and murdered. We find that the evidence con- 
tained sufficient similarities to the crimes charged to support a 
reasonable inference that the same person committed both acts. Fur- 
ther, the occurrences were not so temporally remote as to diminish 
the probative value of the evidence. Lastly, the plain language of 
N.C.G.S. § 8C-1, Rule 404(b) and our case law clearly support the 
admission of evidence of prior acts tending to show motive. See, e.g., 
State v. Coffey, 326 N.C. 268, 280, 389 S.E.2d 48, 55 (1990). In the case 
sub judice, the testimony of Ms. Fletcher was properly offered to 
show defendant’s motive for killing Ms. Johnson: From his experience 
with Ms. Fletcher, defendant knew that his crime would be reported 
to law enforcement authorities and that he would suffer the conse- 
quences if he left his victim alive. We find no error. 


[19] Defendant next contends that the trial court erred in allowing 
Dr. Gregory Davis, the pathologist who performed the autopsy on 
Deborah Henley, the victim of the Forsyth County murder, to testify 
that in his opinion, Ms. Henley’s wounds were torture wounds and 
that the number of wounds sustained by Ms. Henley was characteris- 
tic of overkill. Defendant argues that the testimony regarding whether 
Ms. Henley sustained torture wounds resulted in Dr. Davis testifying 
as to the existence of criminal intent. Further, Dr. Davis’ opinion 
regarding overkill was paramount to him testifying to the presence of 
a specific intent to kill, premeditation, and deliberation. Defendant 
argues that because he was charged with first-degree murder on the 
theory of premeditation and deliberation, it was error to admit the 
testimony regarding torture and overkill because it constituted a rel- 
evant legal conclusion or standard. Defendant further contends that 
Dr. Davis’ testimony regarding Deborah Henley exceeded the permis- 
sible scope of N.C.G.S. § 8C-1, Rule 404(b) and was grossly improper 
in this trial for the murder of Dorothy Johnson. We find no error. 


Recently, in State v. Jennings, 333 N.C. 579, 600, 430 S.E.2d 188, 
198, cert. denied, —— U.S. -——, 126 L. Ed. 2d 602 (1993), we held that 
the trial court did not err in admitting testimony by the pathologist 
that the victim was tortured. In so doing, we noted that the patholo- 
gist gave his expert medical opinion about the types of injuries he 
observed during the autopsy and did not testify that defendant had 
tortured the victim. Jd. at 599, 430 S.E.2d at 198. Further, the chal- 
lenged testimony in Jennings was merely a summation of the pattern 
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of injuries sustained by the victim and a medical conclusion that the 
pathologist was fully qualified to give. Id. 


Similarly, in the case at bar, Dr. Davis did not testify that Ms. 
Henley was tortured by defendant, but merely that her injuries were 
consistent with torture. Like the expert in Jennings, Dr. Davis was 
fully qualified, as a pathologist, to give such an opinion. 


We also stated in Jennings that to the extent the pathologist 
addressed a legal conclusion or standard, 


the term “torture” is not a legal term of art which carries a spe- 
cific meaning not readily apparent to the witness. “Torture” does 
not denote a criminal offense in North Carolina and therefore 
does not carry a precise legal definition as “murder” and “rape” 
do, involving elements of intent as well as acts. 


Id. We conclude that the trial court did not err in allowing the testi- 
mony regarding torture. 


Additionally, we find the reasoning stated in Jennings regarding 
the term “torture” equally applicable to Dr. Davis’ testimony regard- 
ing “overkill.” “Overkill” also is not a legal term of art and does not 
denote a criminal offense in North Carolina. Dr. Davis did not testify 
that defendant inflicted the wounds on Ms. Henley that were consis- 
tent with overkill. Instead, he merely opined that the wounds inflicted 
on Ms. Henley were, in his medical opinion, consistent with overkill. 


Lastly, it was not grossly improper for Dr. Davis to testify as to the 
nature of the wounds inflicted on Ms. Henley. His testimony was well 
within the scope permitted under N.C.G.S. § 8C-1, Rule 404(b). The 
injuries sustained by Ms. Henley, which Dr. Davis opined were indica- 
tive of torture and overkill, were remarkably similar to the injuries 
sustained by Dorothy Johnson. Special Agent Gregory Cooper of the 
FBI testified that overkill was the signature present in the murders of 
both Ms. Henley and Ms. Johnson. Therefore, the testimony at issue 
was relevant in establishing the identity of the perpetrator of the mur- 
der of Ms. Johnson and thus was properly admitted. 


We hold that the trial court did not err by allowing this testimony. 
This assignment of error is therefore overruled. 


[20] At the close of the State’s evidence, defendant moved to dismiss 
all the charges against him. Defendant chose to not present any evi- 
dence, and at the close of all the evidence, defendant renewed his 
motion to dismiss all charges. These motions were denied. Defendant 
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argues in his next assignment of error that the trial court erred in fail- 
ing to dismiss the first-degree rape charge because there was not sub- 
stantial evidence to support a reasonable inference that vaginal 
intercourse took place by force and against the will of the victim. 


We stated in State v. Olson, 330 N.C. 557, 411 S.E.2d 592 (1992): 


On a defendant’s motion for dismissal, the trial court must 
determine only whether there is substantial evidence of each 
essential element of the offense charged and of the defendant 
being the perpetrator of the offense. State v. Vause, 328 N.C. 231, 
236, 400 S.E.2d 57, 61 (1991). What constitutes substantial evi- 
dence is a question of law for the court. Jd. To be “substantial,” 
evidence must be existing and real, not just “seeming or imagi- 
nary.” State v. Karnhardt, 307 N.C. 62, 66, 296 S.E.2d 649, 652 
(1982). Substantial evidence is relevant evidence that a reason- 
able mind might accept as adequate to support a conclusion. 
Vause, 328 N.C. at 236, 400 S.E.2d at 61. In ruling on a motion to 
dismiss, the trial court must examine the evidence in the light 
most favorable to the State, and the State is entitled to every rea- 
sonable inference and intendment that can be drawn therefrom. 
State v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). Any 
contradictions or discrepancies in the evidence are for the jury to 
resolve and do not warrant dismissal. /d. 


Id. at 564, 411 S.E.2d at 595. 


With this framework in mind, we turn to the merits of defendant’s 
contention. The offense of first-degree rape occurs when a person 
engages in vaginal intercourse with another person by force and 
against the will of the other person and inflicts serious personal 
injury upon the other person. N.C.G.S. § 14-27.2 (1993). The element 
“by force and against the will of the other person” does not require 
actual physical force. Fear, fright, or duress may take its place. State 
v. Hall, 293 N.C. 559, 561, 238 $.E.2d 473, 475 (1977). 


In the case sub judice, the evidence reasonably supports the 
inference that the victim had vaginal intercourse with defendant by 
force and against her will. Defendant concedes that the pathologist 
found sperm in Ms. Johnson’s vagina. However, defendant contends 
that the evidence tends to show that Ms. Johnson left the SRO Club 
voluntarily with defendant. Absent evidence of a forcible abduction, 
the fact that Ms. Johnson was later murdered raises no more than a 
conjecture that any sexual conduct between defendant and her was 
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nonconsensual. While the evidence may support defendant’s argu- 
ment, it also is clearly sufficient to reasonably support the inference 
that defendant forcibly, and against the will of Ms. Johnson, engaged 
her in sexual intercourse. Ms. Johnson’s body was severely beaten. 
Testimony indicated that she was alive during the beating. The jury 
could reasonably infer from this evidence that Ms. Johnson was 
forced, both physically and by fear and intimidation, to have sexual 
intercourse with defendant against her will. Any possible discrepan- 
cies in the evidence are for the jury to resolve. Id. 


The trial court did not err in failing to dismiss the first-degree . 
rape charge. 


SENTENCING PHASE 


Defendant next argues that the trial court erred in not intervening 
in several portions of the prosecutors’ closing arguments during the 
sentencing phase. We address each of defendant’s contentions 
individually. 


Defendant did not object to the portions of the arguments to 
which he first assigns error. Therefore, “review [of these arguments] 
is limited to an examination of whether the argument[s] [were] so 
grossly improper that the trial court abused its discretion in not inter- 
vening ex mero motu.” State v. Quesinberry, 325 N.C. 125, 140, 381 
S.E.2d 681, 690 (1989) (quoting State v. Gladden, 315 N.C. 398, 417, 
340 S.E.2d 673, 685, cert. denied, 479 U.S. 871, 93 L. Ed. 2d 166 
(1986)), sentence vacated on other grounds, 494 U.S. 1022, 108 
L. Ed. 2d 603 (1990), on remand, 328 N.C. 288, 401 S.E.2d 632 (1991). 


[21] First, defendant argues that the prosecutor repeatedly argued, 
without objection, that the mitigating circumstances submitted by 
defendant were in fact to be considered by the jury as aggravating cir- 
cumstances because defendant, by killing Dorothy Johnson, denied 
her the right to submit the same mitigating circumstances. Defendant 
contends that the following excerpts demonstrate the egregious 
nature of the prosecutors’ arguments in this regard: 


You talk about mitigating circumstances. You talk about mitigat- 
ing circumstances. 


Look at it, ladies and gentlemen of the jury. I don’t never [sic] 
want you to forget while you're back there in that jury room. She 
wanted to live just as much as you and I do today. And yet look 
what happened to her. 
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Who decided what happened to her? You talk about mitigat- 
ing circumstances? Life is mitigating circumstances, ladies and 
gentlemen of the jury. These mitigating circumstances that they 
want you to consider here, these things here that they want you 
to think about and consider, every one of those mitigating cir- 
cumstances he took from that woman. 


The prosecutor then addressed specifically each mitigating circum- 
stance submitted by defendant: 


Because, you see, ladies and gentlemen of the jury, is the age 
of the defendant at the time of this murder a mitigating factor? 
What about her age? He took it away from her. And how did he 
take it away from her? And for what did he take it away, ladies 
and gentlemen of the jury? He took it for an eternity. Forever 
more. 


Now, let’s read them again. Is the age of the defendant at the 
time of this murder a mitigating factor? Is it? Was her age a miti- 
gating factor? Didn't she have an age too? 


You don't think, ladies and gentlemen of the jury, that that 
woman wouldn't like to have a little boy like this [referring to 
defendant’s son]? You don’t think that that woman wouldn’t have 
wanted this? You don’t think that she wouldn't have screamed 
out, let me live long enough to have something like this, some- 
thing as precious as this is. 


Next one, is the defendant a loving father to his son? You 
don’t think this woman wouldn't have been loving to a child if he © 
had given her a chance to have one? 


Is the defendant considerate and loving to his mother, father 
and sister? Did she not have that mitigating factor? You saw her 
parents. Do you not believe this woman—you can see by her pic- 
ture she’s been through nine operations, nine operations. And yet 
she still has trouble eating is why she is so small, and trouble with 
her speech. You don't think that she was considerate and thank- 
ful of her parents for trying to correct that problem she had? You 
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don’t think she wasn’t considerate and loving to her mother and 
father when she lived that kind of life under those circumstances? 


... How dare Carl Stephen Moseley say he has mitigating cir- 
cumstances. How dare him say that. 


Here is the woman with mitigating circumstances. All she 
wanted to do was live and enjoy some life, and have a relationship 
with somebody like this maybe sometime in her life. Or be able to 
write to a man as Carl Stephen Moseley got to receive from a lov- 
ing wife, letters that say, [love you.... 


We disagree with defendant’s interpretation of these arguments. 
On appeal, particular prosecutorial arguments are not viewed in an 
isolated vacuum. State v. Pinch, 306 N.C. 1, 24, 292 S.E.2d 203, 221, 
cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), reh’g denied, 459 
U.S. 1189, 74 L. Ed. 2d 1031 (19838). “Fair consideration must be given 
to the context in which the remarks were made and to the overall fac- 
tual circumstances to which they referred.” Jd. A review of the 
excerpted arguments in context reveals that the prosecutors were in 
essence arguing that the mitigating circumstances proffered by 
defendant had little value when compared to the circumstances of 
defendant’s crime and his character. We do not find these remarks so 
egregious as to require intervention by the trial court ex mero motu. 


[22] Defendant next contends that the prosecutors improperly 
implied, albeit without objection by defendant, that mitigating cir- 
cumstances must justify or excuse a killing or reduce it to a lesser 
degree of crime. We agree that such an argument would be improper, 
and it may, depending upon the circumstances, even rise to the level 
of prejudicial error. However, after a careful review of the transcript, 
we find no such grossly improper arguments by the prosecutors in 
this case. 


[23] Defendant also asserts that the prosecutors improperly argued 
that “[i]t’s time we do something for the victims. It’s time we do some- 
thing for the Dorothy Louise Johnsons of this world.” However, we 
have held repeatedly that brief references to victims or their families 
during prosecutors’ closing arguments do not rise to the level of gross 
impropriety necessary to warrant the trial court’s intervention ex 
mero motu. See State v. McNeil, 324 N.C. 33, 48, 375 S.E.2d 909, 918 
(1989) (finding no gross impropriety in the prosecutor’s statement 
that he represented the victim), sentence vacated on other grounds, 


IN THE SUPREME COURT ol 


STATE v. MOSELEY 
(338 N.C. 1 (1994)] 


494 U.S. 1050, 108 L. Ed. 2d 756, on remand, 327 N.C. 328, 395 S.E.2d 
106 (1990), cert. denied, 499 U.S. 942, 113 L. Ed. 2d 459 (1991); State 
v. Covington, 290 N.C. 318, 328, 226 $.E.2d 629, 640 (1976) (finding no 
gross impropriety in the prosecutor's statement that “everybody is 
concerned about the rights of the defendants .... When in God’s 
name are we going to start getting concerned about the rights of the 
victims?”). The prosecutors’ isolated statements in this case did not 
warrant the trial court’s intervention ex mero motu. 


[24] Next, defendant claims that the following arguments by the 
prosecutors were improper because they went outside the record and 
appealed to the jury to convict defendant because of public 
sentiment: 


You are justice. The eyes of Stokes County are on you. Youf[] 
are the conscience of our justice system. You are that justice sys- 
tem. What will you do with Carl Stephen Moseley, a multiple 
killer? 


It’s time we Say, it’s time for this jury to send a message to the 
community. 


[DEFENDANT]: Objection. 
THE Court: Objection overruled. 


{PROSECUTOR]: What will your verdict be? Send a message to 
them that this kind of thing can’t be tolerated. That this kind of 
thing can't be done and just let go. 


You[] are the moral conscience of this community. I ask you 
to send a message. 


[DEFENDANT]: Objection. 
THE COURT: Overruled. 


{PROSECUTOR]: The eyes of the community are upon you. Why is 
this case less deserving of [the] extreme punishment of death? I 
can’t think of a single reason why. I can’t think of a single true 
mitigating circumstance that would save his life under any 
circumstances. 
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... Do something about it. Don’t throw away a life like an old 
~ shoe. That’s what’s wrong with this country. 


[DEFENDANT]: Objection. 
THE Court: Overruled. 


[PROSECUTOR]: That’s what’s wrong with this system. It’s time 
we did something. It’s time we had the back bone and the courage 
to do what's the right thing. 


[DEFENDANT]: Objection. 
THE Court: Overruled. 


[PROSECUTOR]: Sometimes it’s the hard thing. In these hot seats 
that you sit in now I understand it’s not easy. 


I won’t ask you to take his life. But I will tell you this, ladies 
and gentlemen of the jury, that somewhere, somewhere when this 
trial is over you're going to go down to the country store, or 
you’re going to go to church, or the golf course, or go anywhere 
where people gather, and you know what you're going to hear? 
You're going to hear these words, or something to this effect— 


[DEFENDANT]: Objection. 
THE Court: Overruled. 


[PROSECUTOR]: You're going to hear, did you hear what they did 
in Danbury in that poor girl, Dot Johnson’s case? 


[DEFENDANT]: Objection. 
THE COURT: Overruled. 


[PROSECUTOR]: And you know something, ladies and gentlemen 
of the jury? All the lawyers in the world can suggest to you how you 
are going to answer that question. But only you can fill in the 
blanks. You were told that this case was a puzzle. But, ladies and 
gentlemen of the jury, the puzzle has been solved. It will be up to 
you to answer the question. Did you hear what they did down in 
Danbury? You are the voice. You are the conscience of the 
community. 


Defendant argues that this type of argument is prejudicial 
because it reminded the jurors that they needed to heed the senti- 
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ments of the community because they would have to return to the 
community and explain their verdict. In State v. Scott, 314 N.C. 309, 
312, 333 S.E.2d 296, 298 (1985), we held that the prosecutor’s argu- 
ment to the jury was improper because it asked the jury to decide the 
case on the basis of public sentiment. However, in Scott, the Court 
emphasized that it was not improper for the prosecutor to remind the 
jury that people often say, “My God, they ought to do something about 
[drunk driving]... . Well, ladies and gentlemen, the buck stops here. 
You twelve judges in Cumberland County have become the ‘they.’ ” Jd. 
at 311, 333 $.E.2d at 297. These statements asked the jury only to act 
as the voice and conscience of the community, which is not improp- 
er. The prosecutor in Scott fell into improper argument only in point- 
ing out to the jury specifically that “there’s a lot of public sentiment 
at this point against driving and drinking, causing accidents on the 
highway.” Jd. at 312, 333 S.E.2d at 298. This statement was improper 
because it went outside the record and appealed to the jury to convict 
the defendant because drunk drivers had caused other accidents. Id. 


We find the arguments at issue here to be analogous to the state- 
ments in Scott that were held to be proper. The prosecutors in the 
case sub judice were not asking the jurors to decide the verdict based 
on community sentiment. Rather, the prosecutors were merely 
reminding the jurors that, like it or not, they were the jurors in that 
case, and as such, they would be the voice and conscience of the com- 
munity. “We have upheld arguments by prosecutors suggesting to 
juries that they are the ‘voice and conscience of the community’ and 
that they have an obligation to do something about serious crime.” 
State v. McNeil, 324 N.C. at 53, 375 S.E.2d at 921. Therefore, we find 
no error. 


[25] Defendant contends by another assignment of error that the trial 
court erred in never affording defendant the opportunity to speak to 
the sentencing jury after granting his motion for allocution. However, 
we have recently held that a defendant does not have a constitution- 
al, statutory, or common law right to make unsworn statements of 
fact to the jury at the conclusion of a capital sentencing proceeding. 
State v. Green, 336 N.C. 142, 443 S.E.2d 14 (1994). Although the trial 
court indicated to defendant prior to jury selection that the “allocu- 
tion right will be afforded, but must be exercised before arguments of 
counsel at any sentencing hearing,” after the charge conference at 
sentencing, the following occurred: 
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THE Court: All right. At this time the defendant is present in 
court with his attorneys, and the Issues and Recommendation 
form has been finalized. And are we now ready to argue to the 
jury, counsel? 


[PROSECUTOR]: Yes. State’s ready. 
THE Court: Defendant ready? 


[DEFENDANT]: We have one brief motion we'd like [you] to 
hear. 


THE Court: All right, sir. 


The court then heard defendant’s motion to “preclude improper argu- 
ment by the prosecutor.” Thus, when given the opportunity at the 
appropriate stage of the proceedings, defendant failed to remind the 
trial court of his wish to allocute. Since defendant does not have a 
constitutional, statutory, or common law right to allocution and since 
defendant failed to remind the court of his desire to speak to the jury 
at the appropriate stage of the case, we conclude that there was no 
error. 


[26] In his next assignment of error, defendant argues that the trial 
court should not have permitted the jury to find as separate statutory 
aggravating circumstances that defendant had previously been con- 
victed of assault with a deadly weapon inflicting serious injury, a 
felony involving the use or threat of violence to the person, and that 
defendant had previously been convicted of attempted second-degree 
sexual offense, a felony involving the use or threat of violence to the 
person, N.C.G.S. § 15A-2000(e)(3) (1988). Defendant contends that 
both convictions arose from his conduct against Denise Fletcher and 
that he pled guilty to the related charges at the same time and 
received a consolidated sentence. According to defendant, the sub- 
mission of two aggravating circumstances based on this course of 
conduct was redundant. He argues that if more than one conviction 
or enumerated offense were found by the jury, this should go to the 
weight given to the aggravating circumstance, rather than a finding of 
the same statutory aggravating circumstance twice. We do not agree. 


Aggravating circumstances are not considered redundant absent 
a complete overlap in the evidence supporting them. State v. 
Sanderson, 336 N.C. 1, 21, 442 S.E.2d 38, 45 (1994); State v. Jennings, 
333 N.C. at 628, 430 S.E.2d at 214. In the case at bar, the evidence 
underlying the submission of the two aggravating circumstances was 
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not the same. Defendant was convicted of committing two separate 
offenses against Denise Fletcher. Each offense was supported by dis- 
tinct evidence. The attempted second-degree sexual offense was 
supported by evidence that defendant, while brandishing a gun, 
attempted to force Ms. Fletcher to perform fellatio on him. The 
assault offense was supported by evidence that defendant injured 
Ms. Fletcher’s hand when she and defendant struggled for his gun, 
and he fired it. Any overlap in the evidence supporting the two con- 
victions was slight and certainly did not rise to the level of complete 
redundancy. Therefore, we find no error. 


[27] Also under this assignment of error, defendant raises a similar 
argument as to the triai court’s instructions to the jury that it could 
consider as two separate aggravating circumstances that the murder 
was committed while defendant was engaged in the commission of 
first-degree sexual offense and that the murder was committed while 
defendant was engaged in the commission of first-degree rape against 
Dorothy Johnson. N.C.G.S. § 15A-2000(e)(5) (1988). However, again, 
the submission of both aggravating circumstances was supported by 
distinct and separate evidence. The first-degree sexual offense was 
supported by evidence that defendant penetrated Ms. Johnson’s rec- 
tum with a foreign object. The first-degree rape was supported by evi- 
dence that defendant penetrated Ms. Johnson’s vagina. Further, the 
elements of first-degree sexual offense and first-degree rape are dif- 
ferent. See N.C.G.S. §§ 14-27.4, -27.2 (1993). Defendant committed 
two separate crimes. The only overlap between the two convictions 
was that defendant committed both crimes against the same victim, 
and the evidence did not overlap to the point of redundancy. Accord- 
ingly, each crime supported the submission of a separate aggravating 
circumstance. This assignment of error is overruled. 


[28] Defendant next assigns error to the trial court’s failure to give 
limiting instructions on the aggravating circumstances during the 
sentencing phase. The trial court erred in not instructing the jury that 
it could not consider the same evidence to find more than one aggra- 
vating circumstance. However, defendant neither objected to the 
instructions given nor requested limiting instructions. Therefore, 
defendant’s claims must be reviewed under the plain error standard. 


First, defendant contends that the trial court failed to instruct the 
jury that the evidence of defendant’s convictions for attempted 
second-degree sexual offense and for assault with a deadly weapon 
inflicting serious injury against Denise Fletcher, which supported the 
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two aggravating circumstances that defendant had been convicted of 
felonies involving the use or threat of violence to the person, could 
not be considered by the jury in determining whether the murder was 
part of a course of conduct in which defendant engaged and which 
included the commission of other violent crimes against other per- 
sons. Second, defendant argues that the trial court failed to instruct 
the jury that evidence that defendant raped and sexually assaulted 
Dorothy Johnson, which supported the aggravating circumstance that 
the murder was committed while defendant was engaged in the com- 
mission of a first-degree rape and the aggravating circumstance that 
the murder was committed while defendant was engaged in the com- 
mission of a first-degree sexual offense, could not be considered in 
finding either the especially heinous, atrocious, or cruel aggravating 
circumstance or the course of conduct aggravating circumstance. 


While the trial court should have instructed the jury that it could 
not use the same evidence as the basis for finding more than one cir- 
cumstance, we do not believe that if the jury had been so instructed, 
the result would have been different. There was clearly sufficient, 
independent evidence to support each of the aggravating circumstances 
in question. Over half the evidence introduced in this proceeding dealt 
with the murder of Deborah Henley. This evidence does not overlap in 
any way with the evidence of defendant’s assault and attempted sexual 
assault of Denise Fletcher or with the evidence of defendant’s sexual 
offense or rape of Dorothy Johnson. Furthermore, the evidence demon- 
strated that the murder of Deborah Henley was dramatically similar to 
the murder of Dorothy Johnson. This evidence was admitted during the 
guilt-innocence phase expressly for the purpose of demonstrating to the 
jury that defendant had a plan, scheme, or modus operandi in commit- 
ting the two murders. There existed, therefore, plenary evidence from 
which the jury could properly find the course of conduct aggravating 
circumstance. Additionally, there was a wealth of evidence, independ- 
ent of evidence of defendant’s rape or sexual assault of Ms. Johnson, to 
support the especially heinous, atrocious, or cruel aggravating circum- 
stance. The evidence showed that Ms. Johnson was severely beaten 
from head to toe, was cut repeatedly with a sharp object, and was stran- 
gled to death, both manually and ligaturally. The evidence also showed 
that Ms. Johnson would have been conscious during the time she suf- 
fered the beating. Further, testimony indicated that death by strangula- 
tion would have been frightening and that it would have taken between 
one and five minutes for Ms. Johnson to die. We thus decline to find 
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plain error in the trial court’s failure to give limiting instructions. This 
assignment of error is overruled. 


PRESERVATION ISSUES 


Defendant raises four additional issues that he concedes this 
Court has decided against his position. 


[29] First, defendant argues that the trial court erred in instructing 
the jury in the penalty phase that, as to issue three of the issues and 
recommendation form, the jury was to continue to issue four if the 
mitigating circumstances were of equal weight to the aggravating cir- 
cumstances. This argument was directly addressed by this Court and 
answered against defendant’s position in State v. Hunt, 323 N.C. 407, 
373 S.E.2d 400 (1988), sentence vacated on other grounds, 494 U.S. 
1022, 108 L. Ed. 2d 602 (1990), on remand, 330 N.C. 501, 411 S.E.2d 
806, cert. denied, —— U.S. —-, 120 L. Ed. 2d 913 (1992). We find no 
compelling reason to depart from our prior holding. Therefore, this 
assignment of error has no merit. 


[30] Second, defendant contends that the trial court erred in submit- 
ting the aggravating circumstance that the murder was especially 
heinous, atrocious, or cruel because that aggravating circumstance is 
unconstitutional on its face and as applied. We have recently decided 
that this aggravating circumstance is not unconstitutional on its face. 
State v. Syriani, 333 N.C. at 388-92, 428 S.E.2d at 139. We further hold 
that the aggravating circumstance is not unconstitutional as applied 
in this case and that there was sufficient evidence to warrant submit- 
ting the circumstance to the jury. This assignment of error is 
overruled. 


[31] Third, defendant argues that the course of conduct aggravating 
circumstance, N.C.G.S. § 15A-2000(e)(11) (1993), is unconstitutional. 
However, defendant admits that this Court has rejected this argu- 
ment. State v. Williams, 305 N.C. 656, 292 S.E.2d 243 (1982). While 
defendant argues that the trial court’s instructions in this case were 
less precise than those upheld in Williams because the trial court 
here failed to limit the evidence that could be considered in support 
of this aggravating circumstance, we still find Williams controlling. 
This argument is without merit. 


[32] Fourth, defendant argues that the trial court erred in denying 
defendant’s request to argue parole eligibility and to present evidence 
of the same to the jury. This Court has established a policy of pro- 
hibiting information concerning parole in capital cases. State v. 
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Robbins, 319 N.C. 465, 518, 356 S.E.2d 279, 310, cert. denied, 484 U.S. 
918, 98 L. Ed. 2d 226 (1987). Recently, we have declined to abandon 
our prior authority on this issue, despite the legislature’s amendment 
of N.C.G.S. § 15A-2002 to require the trial court, in cases of offenses 
occurring on and after 1 October 1994, 1994 N.C. Extra Sess. ch. 24, 
§ 14(b), to instruct the jury during a capital sentencing proceeding 
concerning parole eligibility of a defendant sentenced to life without 
parole, 1993 N.C. Sess. Laws ch. 538, § 29. Green, 336 N.C. at 157, 443 
S.E.2d at 23. Therefore, we reject this argument. 


PROPORTIONALITY REVIEW 


[33] Finding no error in either the guilt-innocence phase or the cap- 
ital sentencing proceeding, it is now the duty of this Court to review 
the record and determine (1) whether the record supports the jury’s 
finding of the aggravating circumstances upon which the sentencing 
court based its sentence of death; (2) whether the sentence was 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor; and (3) whether the sentence of death is excessive or dis- 
proportionate to the penalty imposed in similar cases, considering 
both the crime and the defendant. N.C.G.S. § 15A-2000(d)(2) (1988). 


The following aggravating circumstances were submitted to the 
jury: 


(1) Had the defendant been previously convicted of the felony of 
assault with a deadly weapon inflicting serious injury being a 
felony involving the use or threat of violence to the person? 
[N.C.G.S. § 15A-2000(e)(3) (1988). ] 


(2) Had the defendant been previously convicted of the felony of 
attempted second degree sexual offense being a felony involv- 
ing the use or threat of violence to the person? [J/d. ] 


(3) Was this murder committed while the defendant, Carl Stephen 
Moseley, was engaged in the commission of a first degree 
sexual offense? [N.C.G.S. § 15A-2000(e)(5) (1988). ] 


(4) Was this murder committed while the defendant, Carl Stephen 
Moseley, was engaged in the commission of a first degree 
rape? [Id. | 
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(5) Was this murder especially heinous, atrocious, or cruel? 
[N.C.G.S. § 15A-2000(e)(9) (1988). ] 


(6) Was the murder for which the defendant stands convicted part 
of a course of conduct in which the defendant Carl Stephen 
Moseley engaged in the commission of other crimes of 
violence against another person or persons? [N.C.G.5. 
§ 15A-2000(e)(11) (1988). ] 


The jury responded “yes” to each of these inquiries, thus finding these 
aggravating circumstances to exist. We have previously concluded 
herein that each of these aggravating circumstances was readily sup- 
ported by the evidence. 


After conducting a thorough review of the transcript, record on 
appeal, and briefs and oral arguments of counsel, we further con- 
clude that the jury did not sentence defendant to death while under 
the influence of passion, prejudice, or any other arbitrary factor. 


Our final duty is to determine whether the punishment of death in 
this case is excessive or disproportionate to the penalty imposed in 
similar cases, considering the crime and the defendant. N.C.G:S. 
§ 15A-2000(d)(2). 


As this Court has frequently noted, the purpose of proportionali- 
ty review is “to eliminate the possibility that a person will be sen- 
tenced to die by the action of an aberrant jury.” State v. Holden, 321 
N.C. at 164-65, 362 S.E.2d at 537. Proportionality review is necessary 
to serve “[a]s a check against the capricious or random imposition of 
the death penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 
544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137, reh’g denied, 
448 U.S. 918, 65 L. Ed. 2d 1181 (1980). In conducting proportionality 
review, we “determine whether the death sentence in this case is 
excessive or disproportionate to the penalty imposed in similar cases, 
considering the crime and the defendant.” State v. Brown, 315 N.C. 
AO, 70, 337 S.E.2d 808, 829 (1985), cert. denied, 476 U.S. 1165, 90 
L. Ed. 2d 733 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). 


We begin our analysis by comparing the instant case with those 
seven cases in which this Court has determined that the sentence of 
death was disproportionate: State v. Benson, 323 N.C. 318, 372 $.E.2d 
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517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 2038, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 $.E.2d 373; State v. 
Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 
319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 
170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


In State v. Benson, the defendant was convicted of first-degree 
murder based solely upon the theory of felony murder; the victim 
died of a cardiac arrest after being robbed and shot in the legs by the 
defendant. The only aggravating circumstance found by the Jury was 
that the crime was committed for pecuniary gain. This Court deter- 
mined that the death sentence was disproportionate based in part on 
the fact that it appeared defendant was simply attempting to rob the 
victim, 3238 N.C. at 329, 372 S.E.2d at 523, and defendant “pleaded 
guilty during the trial and acknowledged his wrongdoing before the 
jury.” Id. at 328, 372 S.E.2d at 523. 


In State v. Stokes, the defendant was one of four individuals who 
was involved in the beating death of a robbery victim. Defendant was 
found guilty of first-degree murder under the theory of felony murder, 
and only one aggravating circumstance was found, that the crime was 
especially heinous, atrocious, or cruel. This Court, in finding that the 
death sentence was disproportionate, noted that none of the defend- 
ant’s accomplices were sentenced to death, although they committed 
the same crime in the same manner. 319 N.C. at 27, 352 S.E.2d at 667. 


In State v. Rogers, the defendant was convicted of first-degree 
murder based on a shooting of the victim in a parking lot during an 
argument. Only one aggravating circumstance was found, that “[t]he 
murder for which the defendant stands convicted was part of a 
course of conduct in which the defendant engaged and which includ- 
ed the commission by the defendant of other crimes of violence 
against another person or persons.” 316 N.C. at 234, 341 S.E.2d at 731. 


In State v. Young, the defendant stabbed and robbed a man. The 
Court noted that in armed robbery cases where death is imposed, the 
jury has found the aggravating circumstance that the defendant was 
engaged in a course of conduct that included the commission of vio- 
lence against another person and/or that the crime was especially 
heinous, atrocious, or cruel. 312 N.C. at 691, 325 S.E.2d at 194. 
Neither of these circumstances was found by the jury in Young. 
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In State v. Hill, the defendant shot a police officer while engaged 
in a struggle near defendant’s automobile. This Court found the death 
sentence disproportionate because of 


the somewhat speculative nature of the evidence surrounding the 
murder here, the apparent lack of motive, the apparent absence 
of any simultaneous offenses, and the incredibly short amount of 
time involved, together with the jury’s finding of three mitigating 
circumstances tending to show defendant’s lack of past criminal 
activity and his being gainfully employed, and the unqualified 
cooperation of defendant during the investigation... . 


311 N.C. at 479, 319 $.E.2d at 172. 


In State v. Bondurant, the defendant shot his victim after defend- 
ant had spent the night drinking; there was no motive for the killing, 
and immediately after the victim was shot, defendant made sure the 
victim was taken to the hospital. 309 N.C. at 694, 309 S.E.2d at 182-83. 


In State v. Jackson, the victim had been shot twice in the head. 
The defendant had earlier flagged down the victim’s car, telling his 
companions that he intended to rob the victim. This Court found the 
death sentence disproportionate because there was “no evidence of 
what occurred after defendant left with McAulay [the victim],” and 
there was no evidence to show that the murder was “especially 
heinous” within the meaning of the statute. 309 N.C. at 46, 305 S.E.2d 
at 717. 


We conclude that this case is not similar to any of the above 
cases, where death was found to be a disproportionate sentence. 
Most notably, in none of the cases where the death sentence has been 
determined to be disproportionate did the sentencing jury find as 
many aggravating circumstances as were found by the jury in this 
case. Indeed, our research has revealed no cases in which the sen- 
tencing jury has found six aggravating circumstances to exist. Fur- 
thermore, we conclude that the murder in this case was more brutal 
and torturous than those cases where we have found the death penal- 
ty to be disproportionate. Of the cases in which this Court has found 
the death penalty disproportionate, only two involved the especially 
heinous, atrocious, or cruel aggravating circumstance. Stokes, 319 
N.C. 1, 352 S.E.2d 653; Bondurant, 309 N.C. 674, 309 S.E.2d 170. 
Stokes and Bondurant are nat Similar to the instant case. In this case, 
defendant offered companionship to a small, trusting woman but then 
took her to a secluded place, where he sexually assaulted her; raped 
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her; and brutally beat, tortured, stabbed, and strangled her until she 
was dead. 


In reviewing the proportionality of a sentence, it is also appropri- 
ate for us to compare the case before us to other cases in the pool 
used for proportionality review. State v. Lawson, 310 N.C. 632, 648, 
314 $8.E.2d 493, 503 (1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 
267 (1985). However, we “will not undertake to discuss or cite all of 
those cases” we have reviewed. State v. McCollum, 334 N.C. 208, 244, 
433 S.E.2d 144, 164 (1993), cert. denied, —~ U.S. —, 129 L. Ed. 2d 
895, reh’g denied, —— U.S. —-, —~ L. Ed. 2d —,, 1994 WL 459889 
(1994). In examining the pool, we review cases with similar facts and 
with similar aggravators and mitigators. 


Here, defendant was convicted of first-degree murder on the 
theory of premeditation and deliberation. As noted earlier, the jury 
found the existence of the six aggravating circumstances submitted 
in this case. The jury also found two of the eight submitted nonstatu- 
tory mitigating circumstances to exist. The mitigating circumstances 
found were: that defendant is considerate and loving to his mother, 
father, and sister and that defendant was cooperative with law 
enforcement officers in not resisting arrest and voluntarily assisting 
in the search of his bedroom at his parents’ house. The following cir- 
cumstances were submitted to the jury but not found: the age of 
defendant at the time of the murder, N.C.G.S. § 15A-2000(f)(7) (1988); 
that defendant was a loving father to his son; that defendant has been 
a productive member of society having sought education and consist- 
ently been gainfully and responsibly employed; that defendant sought 
to exert a good religious influence on the life of his son; that the 
offense is out of character for defendant; and the catchall mitigating 
circumstance, N.C.G.S. § 15A-2000(f)(9) (1988). 


We begin our comparison of this case to others in the propor- 
tionality pool by noting, as we have before, that “ ‘juries have tended 
to return death sentences in murder cases where the defendant also 
sexually assaulted his victim.’ ” State v. Artis, 325 N.C. 278, 340, 384 
S.E.2d 470, 505 (1989) (quoting State v. Holden, 321 N.C. at 167, 362 
S.E.2d at 538), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 S.E.2d 827 (1991). 
While we do not rely on statistics alone, a comparison of this case to 
other cases involving sexual assaults where we have held the death 
sentence proportionate reveals that the death penalty is an appropri- 
ate sentence in this case. 
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Recently, we affirmed the death penalty in a case similar to the 
one at bar. In State v. Sexton, 336 N.C. 321, 444 S.E.2d 879 (1994), the 
defendant strangled the victim after raping and sexually assaulting 
her. Testimony indicated that, like the victim in this case, it would 
have taken several minutes for the victim in Sexton to die from stran- 
gulation. Jd. at 373, 444 $.E.2d at 909. The jury found three statutory 
aggravators, two of which were also found in this case: that the mur- 
der was committed while defendant was engaged in the commission 
of a first-degree rape, first-degree sexual offense, first-degree kid- 
napping, and common-law robbery, N.C.G.S. § 15A-2000(e)(5); that 
the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9); and that the murder was committed for the purpose 
of avoiding or preventing a lawful arrest, N.C.G.S. § 15A-2000(e)(4). 
The jury also found nineteen of the twenty-seven nonstatutory miti- 
gating circumstances submitted. 


Also, in State v. Rose, 335 N.C. 301, 439 S.E.2d 578, cert. denied, 
— U.S. —, 129 L. Ed. 2d 883 (1994), we upheld the death penalty 
where the victim died as the result of sharp trauma and blunt force 
trauma to the head, as well as manual strangulation. Additionally, 
there was evidence of several incised wounds on the victim’s body 
which were inflicted prior to death. The body was burned after death. 
In Rose, the jury found two aggravating circumstances: that the 
defendant had been previously convicted of a felony involving the use 
or threat of violence to the person and that the murder was especial- 
ly heinous, atrocious, or cruel. The jury found none of the statutory 
mitigating circumstances submitted but found all nine of the non- 
statutory mitigating circumstances. 


In both Sexton and Rose, evidence indicated that the female vic- 
tim was alone and vulnerable. There was evidence that both victims 
survived their initial wounds, that their injuries were painful, and that 
they remained conscious for a period of time prior to death. We find 
this case to be factually strikingly similar to Sexton and Rose. Further, 
however, unlike the juries in Sexton and Rose, which recommended 
death despite finding a number of mitigating circumstances, the jury 
in this case declined to find most of the mitigating circumstances sub- 
mitted by defendant. 


We also note that defendant has already been convicted and sen- 
tenced to death for the similar first-degree murder of Deborah 
Henley, and that sentence has been affirmed by this Court. State v. 
Moseley, 336 N.C. 710, 445 S.E.2d 906. 
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We have upheld the death penalty in many of the cases where the 
jury has found that the murder was especially heinous, atrocious, or 
cruel. See Artis, 325 N.C. at 341, 384 S.E.2d at 506. The proportional- 
ity “pool also includes numerous affirmed death penalty cases in 
which the jury found that the defendant had previously been convict- 
ed of a felony involving the use of violence.” Jd. at 341-42, 384 S.E.2d 
at 506. While the presence of these aggravators is not determinative, 
it is an indication that the imposition of the death sentence was 
neither excessive nor arbitrary. We have never found to be dispro- 
portionate any sentence of death where the defendant has been con- 
victed of multiple murders. We are convinced that based on the 
characteristics of this defendant and the crimes he committed, the 
death sentence imposed was not excessive or disproportionate. 


In summary, we have carefully reviewed the transcript of the trial 
and sentencing proceeding as well as the record and briefs and oral 
arguments of counsel. We have addressed all of defendant's assign- 
ments of error and conclude that defendant received a fair trial and a 
fair sentencing proceeding free of prejudicial error before an impar- 
tial judge and jury. The conviction and the aggravating circumstances 
are fully supported by the evidence. The sentence of death was not 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor and was not disproportionate. 


NO ERROR. 


STATE OF NORTH CAROLINA v. DAVID JUNIOR WARD 


No. 158A92 
(Filed 3 November 1994) 


1. Criminal Law § 244 (NCI4th)— first-degree murder—news- 
paper article about co-participant’s conviction—denial of 
continuance—no violation of right to fair trial 


A defendant charged with first-degree murder was not denied 
his Sixth and Fourteenth Amendment right to a fair trial before an 
impartial jury by the trial court’s denial of his motion for a con- 
tinuance based upon a newspaper article published in the county 
the day after the mailing of notice for jury duty which revealed 
that a co-participant in the murder had been convicted of first- 
degree murder of the victim and sentenced to life imprisonment 
where the State meticulously asked members of the venire 
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whether they recalled reading, seeing, or hearing anything about 
the two cases; none had read the newspaper article, and only 
eleven recalled reading, seeing, or hearing anything about the 
incident when it happened one year earlier; all jurors who were 
impaneled stated that they had not formed an opinion about this 
case and would be able to set aside whatever they had read, 
heard, or seen about the cases and decide this case entirely upon 
the evidence presented at trial; and defendant did not exhaust his 
peremptory challenges and does not now contend that any juror 
impaneled was objectionable to him. 


Am Jur 2d, Continuance § 40. 


Pretrial publicity in criminal case as affecting defend- 
ant’s right to fair trial—federal cases. 10 L. Ed. 2d 1243. 


. dury §§ 111, 114 (NCI4th)— capital trial—jury selection— 
death penalty views—pretrial publicity—sequestration and 
individual voir dire not required 


The trial court did not err by denying defendant’s motion for 
sequestration and individual voir dire of prospective jurors in a 
capital trial on the ground that the Eighth and Fourteenth Amend- 
ments to the U.S. Constitution required individual voir dire to 
ensure the sincerity of the responses of potential jurors with 
respect to their views on capital punishment. Nor did the trial 
court err by denying the motion on the ground that pretrial pub- 
licity about the case was so widespread that sequestration and 
individual voir dire were necessary in order to allow inquiry into 
the extent of the familiarity prospective jurors had with the case 
without exposing the entire panel to the prior knowledge of some 
individuals. 


Am Jur 2d, Jury § 197. 


. Jury § 226 (NCI4th)—. capital trial—jury selection—death 
penalty views—excusal for cause without questioning by 
defendant 


The trial court did not err by excusing for cause in a capital 
trial prospective jurors who stated that they would be unable to 
vote for the death penalty but that they could follow the law as to 
sentence recommendation without affording defendant the 
opportunity to question them where all of the jurors unambigu- 
ously stated that they could not or would not vote to return a ver- 
dict of guilty of first-degree murder knowing that death is one of 
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the possible penalties, or that they would not be able to vote for 
the death penalty even though they were satisfied beyond a rea- 
sonable doubt that one or more of the aggravating circumstances 
prescribed by statute existed, the aggravating circumstances 
were sufficiently substantial to call for imposition of the death 
penalty, and any mitigating circumstances found to exist were 
insufficient to outweigh the aggravating circumstances found. 
Because the jurors were unequivocal about their inability to vote 
for the death penalty, additional questioning by defendant would 
not likely have produced different answers. 


Am Jur 2d, Jury §§ 289, 290. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


. Jury § 154 (NCI4th)— capital case—jury selection—under- 


standing about consideration of death penalty—questions 
disallowed—no prejudicial error 


The trial court did not err by refusing on two occasions to 
permit defense counsel to ask prospective jurors in a capital trial 
whether they understood that “our law only requires you to con- 
sider the death penalty” since the questions and defense counsel's 
prefatory comments were confusing and did not follow the 
statute as the trial court recommended to defense counsel. 
Assuming arguendo that the trial court was required under 
Morgan v. Illinois, 504 U.S. —-, 110 L. Ed. 2d 492 (1992) to allow 
these two questions to determine whether jurors would automat- 
ically vote to impose the death penalty upon conviction, any error 
in excluding these two questions was harmless because defend- 
ant was allowed through further voir dire to engage in the line of 
inquiry that must be allowed under Morgan. 


Am Jur 2d, Jury §§ 201, 202. 


. Criminal Law § 537 (NCI4th)— murder trial—emotional 


outburst by victim’s husband—denial of mistrial not error 


The trial court did not err by denying defendant’s motion for 
mistrial in a first-degree murder trial after an emotional outburst 
by the victim’s husband during defendant’s opening statement 
where the husband spoke no words but only sobbed and immedi- 
ately left the courtroom; the incident was over quickly and 
caused minimal interruption; the court reporter never noted its 
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occurrence as he transcribed defendant’s opening statement; 
counsel for defendant gave the entire opening statement without 
pause and only noticed that the jurors looked leftward at some 
point during his opening statement; and defendant was thus not 
prejudiced by the husband’s emotional outburst. Nor did the trial 
court err by failing to give a curative instruction with regard to 
the victim’s outburst absent a request by defendant for such an 
instruction. 


Am Jur 2d, Trial §§ 252 et seq., 1077 et seq. 


Emotional manifestations by victim or family of victim 
during criminal trial as ground for reversal, new trial, or 
mistrial. 31 ALR4th 229. 


. Evidence and Witnesses § 184 (NCI4th)— first-degree 
murder—incarceration of victim’s husband on drug 
charges—irrelevancy to show absence of intent to kill 


Evidence that a murder victim’s husband was incarcerated on 
felony drug charges on the night of the murder was not relevant 
to show that defendant did not have the specific intent to kill the 
victim and was properly excluded by the trial court in this first- 
degree murder trial since (1) this evidence had no logical tenden- 
cy to show that there were drugs hidden in the victim’s house and 
could not reasonably support an inference that defendant was at 
the victim’s house to steal cocaine and did not plan to kill the only 
person who could lead him to the cocaine, and (2) such an infer- 
ence was contradicted by defendant’s own statement that a 
co-participant told him that he had a job to do, namely, to rob and 
perhaps kill the victim; that he waited, armed with a rifle, with the 
co-participant in a bush behind the victim’s house; and that he 
started shooting when the victim got out of her truck. 


Am Jur 2d, Evidence §§ 556 et seq. 


. Evidence and Witnesses § 175 (NCI4th)— rifle telescope— 
admissibility to show premeditation and deliberation 


Evidence of a rifle telescope was relevant and admissible ina 
first-degree murder trial to show that defendant and a co- 
participant armed themselves to hit a distant target at night in low 
light and thus that defendant premeditated and deliberated the 
killing where the evidence at trial showed that the victim had 
been shot at night from a distance of more than three or four feet 
by bullets from a .22 caliber rifle and that the shots were fired in 
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rapid succession; defendant told a deputy sheriff that he fired a 
.22 Caliber rifle at the victim and supplied information as to 
where the rifle was located; a duffel bag containing, among other 
things, the .22 caliber rifle used in the shooting and the dis- 
mounted telescope was found at the co-participant’s residence; 
“scrape marks” on the mounting bracket of the rifle correspond- 
ed to “scrape marks” on the telescope; defendant stated that he 
and the co-participant waited until night to commit the robbery- 
murder; and a killing done from a distance in low light is the type 
of situation that would call for a telescopically equipped weapon. 


Am Jur 2d, Evidence §§ 556 et seq. 


. Evidence and Witnesses § 3090 (NCI4th)— prior inconsis- 


tent statement—witness who heard statement second 
hand—testimony inadmissible 


Testimony by the medical examiner that she heard second 
hand from a deputy that a neighbor of the victim told the deputy 
that he heard between three and five gunshots on the night of a 
murder was inadmissible to prove a prior inconsistent statement 
by the neighbor who testified that he heard five gunshots and 
that he did not recall telling anyone that he heard between three 
and five gunshots. 


Am Jur 2d, Witnesses §§ 604 et seq. 


Use of prior inconsistent statements for impeachment 
of testimony of witnesses under Rule 613, Federal Rules of 
Evidence. 40 ALR Fed 629. 


. Criminal Law § 423 (NCI4th)— jury argument—defend- 


ant’s failure to produce forecasted evidence 


The prosecutor’s remarks in his jury argument in a capital 
trial concerning defendant’s failure to produce exculpatory evi- 
dence forecasted by defense counsel were not improper com- 
ments on defendant's failure to testify but constituted fair and 
proper comments on defendant’s failure to present any evidence 
since (1) defendant was not the only witness who could have pro- 
duced the forecasted evidence, and defendant argued that the 
evidence presented by the State, reasonable inferences there- 
from, and gaps and deficiencies therein supported defendant’s 
version, and (2) the prosecutor directed the remarks at counsel 
for defendant and never commented on defendant’s failure to tes- 
tify or suggested that defendant should or could have testified. 
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Am Jur 2d, Trial §§ 577 et seq., 605 et seq. 


Violation of federal constitutional rule (Griffin v. 
California) prohibiting adverse comment by prosecutor or 
court upon accused’s failure to testify, as constituting 
reversible or harmless error. 24 ALR3d 1093. 


Criminal Law § 447 (NCI4th)— jury argument—facts about 
victim and victim’s family—no gross impropriety 

The prosecutor’s argument in a capital trial of facts about the 
victim and the victim’s family did not so grossly overstep the evi- 
dence or amount to so grossly improper an appeal to the jury's 
sympathy for the victim or the victim’s family as to require the 
trial court to recognize and correct it ex mero motu. Moreover, 
evidence supporting defendant’s guilt was overwhelming, and 
therefore any impropriety in the remarks was not prejudicial. 


Am Jur 2d, Trial §§ 664 et seq. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim's age, family circumstances, or the 
like. 50 ALR3d 8. 


Criminal Law § 468 (NCI4th)— jury argument—character- 
izations of defendant’s case—no impropriety 


Statements by the prosecutor characterizing defendant’s case 
as “an ingenuity of counsel” and a “fairy tale” were not improper 
where it is apparent that the prosecutor was commenting on 
defendant’s failure to present forecasted exculpatory evidence 
rather than unfairly denigrating the defense. 


Am Jur 2d, Trial §§ 683 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Evidence and Witnesses § 2241 (NCI4th)— psychiatric tes- 
timony—opinion of alcohol or drug abuse—conversations 
with defendant—admissibility to show basis for opinion 


Where a forensic psychiatrist who conducted a thorough and 
professional examination of defendant to determine his compe- 
tency to stand trial for first-degree murder stated his opinion that 
defendant suffered from possible alcohol or drug addiction, the 
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trial court erred by refusing to permit defendant to elicit testimo- 
ny by the psychiatrist that defendant reported to him that he was 
a drug abuser and was unable to remember what happened the 
night of the crime in order to show the basis for the psychiatrist’s 
opinion. However, this error was harmless where substantially 
the same information was admitted when the psychiatrist testi- 
fied about defendant’s history of substance abuse and stated that 
he diagnosed cocaine or alcohol addiction based on defendant's 
history, and where no reasonable juror would have given any 
weight to defendant’s statement that he was unable to remember 
what happened the night of the crime in light of defendant’s con- 
fession to law officers the day after the victim was killed. 


Am Jur 2d, Expert and Opinion Evidence §§ 228 et seq. 


Criminal Law § 1360 (NCI4th)— capital trial—impaired 
capacity mitigating circumstance—insufficient evidence to 
require submission 


The trial court did not err by refusing to submit the statutory 
impaired capacity mitigating circumstance to the jury in a first- 
degree murder sentencing hearing where the evidence tended to 
show that defendant historically abused drugs; defendant’s psy- 
chiatric expert could not conclude unconditionally that defend- 
ant’s capacity to appreciate the criminality of his conduct or 
conform his conduct to the requirements of the law was impaired; 
and although there was testimony that defendant smoked an inde- 
terminate amount of crack cocaine over the course of, at most, 
one-half hour more than eight hours before he committed the 
murder, defendant’s sister testified that he was acting “normal” 
within one and one-half hours of the murder. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1363 (NCI4th)— capital trial—nonstatuto- 
ry mitigating circumstances—impaired capacity to plan— 
influence of drugs—insufficient evidence to require 
submission 


The trial court in a first-degree murder sentencing hearing did 
not err by refusing to submit as possible nonstatutory mitigating 
circumstances that (1) defendant’s capacity to make and carry 
out plans on the day of the crime was impaired, and (2) the influ- 
ence of drugs greatly affected defendant’s participation in the 
crime where there was evidence that defendant was seen smok- 
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ing crack by his sister two days before the killing; he was seen 
smoking an indeterminate amount of crack in a car with a co- 
participant eight hours before the killing; later in the evening of 
the same day, he was observed playing with his sister’s children 
in a normal manner within one and one-half hours of the killing; 
he did not suffer from psychosis, clinical depression, or any other 
disorders; he had elevated liver enzymes that were consistent 
with either acute hepatitis or drug abuse, but physicians never 
ruled out hepatitis; defendant had an I.Q. of eighty-five, slightly 
below normal; he was a slow learner in school, or learning dis- 
abled, but not even mildly retarded; and defendant’s own psychi- 
atric expert opined that defendant had the capacity to make and 
carry out plans on the day of the killing. Nothing in the evidence 
would permit the jury to speculate as to the effect of drugs on 

defendant's participation in the killing. . 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1357 (NCI4th)— capital trial—mental or 
emotional disturbance mitigating circumstance—evidence 
insufficient to require submission 


The trial court did not err by failing to submit to the Jury ina 
first-degree murder sentencing hearing the statutory mitigating 
circumstance that defendant was under the influence of mental 
or emotional disturbance when the murder was committed based 
on evidence that defendant had a history of drug addiction and 
that he smoked some amount of crack cocaine eight hours before 
the murder, and on the testimony of a forensic psychiatrist 
tending to show that defendant was of average intelligence and 
was not psychotic; defendant suffered no hallucinations related 
to organic impairment of the brain; defendant’s irritability and 
tenseness arose from underlying personality difficulties that 
made him have particular trouble coping with the murder charge, 
or from his lack of access to drugs or alcohol, or from feelings of 
a hopeless and depressive mood, but he was not clinically 
depressed; defendant presented shortcomings in his self- 
awareness and insight, but his understanding of his surroundings 
and reality was not impaired; defendant was capable of making 
and carrying out plans the night of the killing based on the 
description of his actions that night; the psychiatrist refused to 
opine that defendant was under the influence of mental or 
emotional disturbance the night of the murder but could state 
only that defendant was under the influence of some drugs or 
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alcohol; and defendant was a “person with a short fuse.” Defend- 
ant’s inability to control his drug habit or temper is neither men- 
tal nor emotional disturbance as contemplated by N.C.G.S. 
§ 15A-2000(f{)(2). Any error in the trial court’s failure to submit 
this mitigating circumstance was harmless beyond a reasonable 
doubt since the jurors must have considered the foregoing evi- 
dence when they considered and found the catch-all mitigating 
circumstance and when they considered five other nonstatutory 
mitigating circumstances dealing with defendant’s alleged mental 
condition and substance abuse. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Criminal Law § 1363 (NCI4th)— capital sentencing—life 
sentence of co-participant not mitigating circumstance 


The trial court did not err by refusing to allow defendant to 
present evidence in a capital sentencing proceeding concerning 
the life sentence received by a co-participant for the same murder 
and to submit this proposed mitigating circumstance to the jury. 
The decision of Parker v. Dugger, 498 U.S. 308, reh’g denied, 499 
U.S. 932, did not impliedly hold that the sentence received by a 
codefendant is relevant evidence in mitigation as a matter of 
federal law. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1310 (NCI4th)— capital sentencing— 
defendant’s refusal to testify at co-participant’s trial—evi- 
dence and argument—harmless error 


Assuming arguendo that the trial court committed constitu- 
tional error in a capital sentencing proceeding by allowing the 
prosecutor to elicit testimony concerning defendant’s refusal to 
testify at the trial of his co-participant and to comment upon that 
testimony during closing arguments, this error was harmless 
beyond a reasonable doubt where the prosecutor argued that 
defendant’s refusal to testify in his co-participant’s trial obviated 
the mitigating value of evidence that defendant rendered assist- 
ance to law officers to effect the apprehension of the co- 
participant, but the jury rejected this argument and found both 
the statutory mitigating circumstance that defendant aided in the 
apprehension of a capital felon and the nonstatutory circum- 
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stance that defendant confessed and cooperated with law officers 
the day following the crime. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1323 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstances—finding of mitigating 
value 


The trial court did not err by instructing the jury in a capital 
sentencing proceeding that it could exclude evidence of non- 
statutory mitigating circumstances from its consideration if it 
deemed the evidence to have no mitigating value. 


Am Jur 2d, Trial §§ 1441 et seq. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Criminal Law § 447 (NCI4th)— capital sentencing—jury 
argument—sympathy for victim and family—no gross 
impropriety 

The prosecutor’s closing argument in a capital sentencing 
proceeding that defendant contends was intended to evoke sym- 
pathy for the victim and her family, if improper, was not so gross- 
ly prejudicial as to require the trial court to intervene ex mero 
motu. 


Am Jur 2d, Trial §§ 648 et seq., 664 et seq. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


Criminal Law § 455 (NCI4th)— death penalty—specific 
deterrence jury argument 

The prosecutor’s closing argument in a capital sentencing 
proceeding that the jury should recommend the death penalty for 
defendant as a deterrent to his killing again was not improper. 


Am Jur 2d, Trial §§ 572 et seq. 


Propriety, under Federal Constitution, of evidence or 
argument concerning deterrent effect of death penalty. 78 
ALR Fed 553. 
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Criminal Law § 1316 (NCI4th)— capital sentencing— 
defendant’s evidence of good character—rebuttal evidence 
of prior crimes 


Where the defendant offered evidence in a capital sentencing 
proceeding that he had been a loving and responsible son, sibling, 
and father, the prosecutor could properly cross-examine defend- 
ant’s mother about defendant’s prior convictions to rebut his 
good character evidence offered in mitigation. Rebuttal evidence 
about defendant’s prior crimes was not limited to record evidence 
of those crimes but could include the circumstances of the 
crimes. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 536 (NCI4th)— outburst by defendant— 
denial of mistrial 


The trial court did not abuse its discretion by denying de- 
fendant’s motion for a mistrial in a capital sentencing proceeding 
after defendant's profane outburst during the State’s cross- 
examination of his mother about his prior convictions since the 
questions to defendant’s mother were proper to rebut defendant’s 
good character evidence offered in mitigation; if defendant was 
prejudiced, it was because of his own misconduct at trial, for 
which he cannot now complain; and following defendant’s out- 
burst, the court acted promptly and decisively to restore order by 
excusing the jury and allowing a short recess to dispel emotions. 


Am Jur 2d, Trial §§ 252 et seq. 


Disruptive conduct of accused in presence of jury as 
ground for mistrial or discharge of jury. 89 ALR3d 960. 


Criminal Law § 1373 (NCI4th)— first-degree murder— 
death penalty not disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the 
defendant, where the jury found defendant guilty upon theories 
of lying in wait, premeditation and deliberation, and felony mur- 
der; the evidence supported the jury's finding of the aggravating 
circumstance that the murder was committed for pecuniary gain; 
the jury found it mitigating that defendant aided in the apprehen- 
sion of his co-participant, confessed guilt to and cooperated with 
law officers the day following the crime, and that it was never 
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proven as to which firearm the defendant fired, but the jury 
refused to find any of the mitigating circumstances dealing with 
defendant’s alleged drug abuse and drug intoxication on the night 
of the murder; the case involves a particularly cold, calculated, 
unprovoked and passionless killing committed to obtain the mea- 
ger proceeds from the small convenience store the victim owned; 
defendant determined prior to the killing that he was going to rob 
and perhaps kill the victim, spent the day of the killing riding 
around with his co-participant, and when night came, armed him- 
self with a semi-automatic rifle equipped with a telescope for bet- 
ter sighting and hid in a bush outside the back door of the victim's 
house; when the victim got out of her truck, defendant did not 
demand her possessions but simply started shooting; the victim 
suffered at least three non-fatal wounds before she was rendered 
unconscious by a fatal wound to the head from a shot fired from 
the semi-automatic rifle; the co-participant picked up the victim’s 
money box and ran with defendant to their waiting car; and 
defendant displayed no remorse or contrition for his act. 


Am Jur 2d, Criminal Law § 628. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Appeal of right by defendant pursuant to N.C.G.S. § 7A-27(a) from 
a judgment imposing a sentence of death entered by Sumner, J., at the 
30 March 1992 Criminal Session of Superior Court, Pitt County, upon 
a jury verdict finding defendant guilty of first-degree murder. Defend- 
ant’s motion to bypass the Court of Appeals as to additional judg- 
ments imposed for conspiracy to commit murder, robbery with a 
dangerous weapon, and conspiracy to commit armed robbery was 
granted 16 March 1993. Execution stayed 29 April 1992 pending 
defendant’s appeal. Heard in the Supreme Court 14 September 1993. 


Michael F. Easley, Attorney General, by Charles M. Hensey, Spe- 
cial Deputy Attorney General, for the State. 


DeLyle M. Evans and W. Gregory Duke for defendant-appellant. 


WHICHARD, Justice. 


Defendant was tried capitally on an indictment charging him with 
the first-degree murder of Dorothy Mae Smith. The jury returned a 
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verdict finding defendant guilty of first-degree murder upon the theo- 
ries of premeditation and deliberation, lying in wait, and felony mur- 
der. Following a sentencing proceeding pursuant to N.C.G.S. 
§ 15A-2000, the jury recommended that defendant be sentenced to 
death. 


The jury also found defendant guilty of conspiracy to commit 
murder, robbery with a dangerous weapon, and conspiracy to commit 
armed robbery. The trial court sentenced defendant to thirty years for 
the conspiracy to commit murder and forty years for the robbery, the 
sentences to run consecutively. It arrested judgment on the conspira- 
cy to commit armed robbery conviction. For the reasons discussed 
herein, we conclude that the jury selection, guilt-innocence, and sen- 
tencing phases of defendant’s trial were free from prejudicial error, 
and that the sentence of death is not disproportionate. 


The State’s evidence tended to show that the victim, Dorothy Mae 
Smith, and her husband, Seymour Smith, owned a convenience store. 
On 3 April 1991 the victim and her brother, William Earl Brown, 
closed the store around 10:30 p.m. Seymour Smith usually worked at 
the store, but he was in jail at the time on drug-related charges. 
Dorothy Mae Smith filled a money box with $4,000 in cash and an 
undetermined number of checks. She collected her personal belong- 
ings—including fruit, crackers, a comb, and a magazine—which she 
placed in a white plastic bag. She also picked up her husband’s .38 
caliber pistol. She got in her pickup truck and headed toward her 
house a short distance down the road from the store; her brother fol- 
lowed her home. At the house Smith turned into the driveway and 
went to the back of her house; her brother stopped in the road and 
watched until he saw her brake lights turn on. 


At about 10:30 p.m. Lonnie Daniels, who lived next to the Smith 
house, was watching television. He heard sounds that at first he 
thought were exploding firecrackers, but he immediately realized 
they were gunshots—five shots fired in rapid succession. He went 
outside to investigate and saw only Smith’s pickup truck parked at 
the back door of her house. He saw no one, and becoming concerned, 
he brought his friend Roy Roach to the Smith house, where they dis- 
covered Smith’s body lying on the ground near the back door. There 
was blood coming from the back of her head, and she did not respond 
when they called her name. Roach telephoned 911 for assistance. 


Pitt County Deputy Sheriff Kelvin Wilson arrived at 10:41 p.m. He 
found no vital signs in Smith. At 11:00 p.m., Deputy Sheriff Billy Tripp 
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arrived. The deputies observed Smith’s body, fully clothed, lying two 
feet and eight inches from the back door of the house, with her feet 
nearest the house, her head away from the house, and a set of keys 
and prescription glasses on the ground near her hand. The pickup 
truck was parked on the drive near her head. They found an apple, 
some fruit, crackers, a comb, a deed, and four spent shell casings 
strewn in the driveway. Later, they found a .32 caliber bullet and a .22 
caliber bullet at the base of an air conditioning unit, also near the 
house. 


On 4 April 1991 Dr. M. G. F. Gilliland, the regional medical exam- 
iner, performed an autopsy on Smith. She testified Smith had been 
shot five times with small caliber firearms. She found gunshot 
wounds on the left side of the back of the head and neck area, on the 
left arm near the shoulder, on the left side of the chest, on the left side 
of her body near the back and just below the waist, and on the left 
arm. All the gunshots had been fired from a distance exceeding three 
to four feet from Smith. The wound to Smith’s head would have been 
immediately incapacitating and the wounds to the chest and shoulder 
fatal if left untreated. The hematoma (bruise) on the right side of 
Smith’s forehead, as well as the bruise to her right elbow, led Dr. 
Gilliland to conclude that Smith was immediately incapacitated by 
the gunshot wound to the head and died very quickly. Further, the 
angle of the other wounds, in conjunction with the hematoma, led her 
to conclude that the head wound occurred after the others. 


Defendant was soon arrested on unrelated charges and gave the 
following oral statement, later reduced to writing by Detective Ivan 
Harris: 


David stated that yesterday he came to Greenville and got up with 
Wesley Harris. David said Wesley said he had a job to do that 
night. David said Wesley said they were going to rob Seymour 
Smith’s wife when she closed the store. He stated that they went 
by the store and she was there so they rode around until it got 
dark. David said about 10:00 p.m. that they parked Wesley’s blue 
Saab car on the road that runs off between the store and the 
Smith house. We ran across the road and got in the bushes next 
to the driveway. I had a rifle and Wesley had a pistol. The rifle was 
a .22 caliber and the pistol was a .32 caliber. When Mrs. Smith 
pulled in the driveway and pulled around back and got out of the 
truck, we started shooting. Wesley ran and got the money box 
after she fell and we ran across the road and got in the car and 
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left. We put the money in the ditch near Empire Brushes. We got 
a money box and a white plastic bag. I called a cab and went to 
my girlfriend’s house near Belvoir. Before I could get up with 
Wesley the next day, the cops got me. David said Wesley kept both 
guns that were used. 


Defendant also signed a waiver of rights form and made the following 
written statement: 


I David J. Ward come to Greenville yesterday and got in touch 
with Wesley Harris and he told me that he had a job to do he said 
that he was going to rob Seymour Smith’s wife that night and he 
said that he might have to take her out. So we went by the store 
and she was there. We went riding until it got dark and when she 
close the store that night we went across the road we sat in the 
bushes and she pulled around the back and got out and that is 
when we started shooting. He went got the money box and ran 
across the road drove off and put the money up until the next day. 


Based on information provided by defendant, and with defendant in 
the backseat of the sheriff's automobile, Deputy Sheriff Phillip Moore 
and three detectives drove to a rural area near Empire Brushes, Inc., 
to search for the money and checks stolen from Smith. Defendant 
physically assisted the officers in looking for the cash and checks. 


Defendant also told officers that Harris might have placed the 
guns used in the murder at his residence. Defendant, while in the 
sheriff's car, pointed out Harris’ blue Saab automobile. The officers 
immediately stopped the Saab and arrested Harris. Approximately 
$1004 in cash was located in Harris’ automobile, as well as some mar- 
ijuana. A moneybag and a box of .32 caliber automatic rounds were 
found on the side of a rural Pitt County road; some $2,429 in cash was 
found strewn nearby. A deputy retrieved—from a crawlspace under 
Harris’ residence—a green duffel bag containing a .32 caliber semi- 
automatic pistol, two ammunition clips, one .22 caliber Ruger semi- 
automatic rifle, one .22 Westpoint bolt-action rifle, an unmounted 
Redfield power scope, three ammunition clips, and some .22 caliber 
long-rifle rounds. 


S.B.I. Agent Ronald N. Marrs, who was assigned to the Firearm 
and Tool Mark Section of the Crime Laboratory, examined the shell 
casings and bullet fragments found in Smith’s body, as well as the 
three firearms. He determined that the four .22 caliber casings found 
in the driveway were fired from the .22 caliber Ruger semi-automatic 
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rifle, and the .32 caliber projectile was fired from the .32 caliber hand- 
gun found in the duffel bag. He could not, however, determine 
whether the .22 caliber projectile found near the air conditioning unit 
or the .22 caliber bullet fragments from Smith’s body were fired from 
the Ruger; he stated that he could determine that they were not fired 
from the .22 caliber bolt action single-shot Westpoint rifle. 


At the capital sentencing proceeding, defendant’s younger broth- 
er, James Ward, testified that their father was a farm worker and 
defendant had picked cucumbers and worked in tobacco to support 
the impoverished family. Defendant began this farm work when he 
was eight years old. Defendant was profoundly affected by the death 
of their father when defendant was fifteen. Defendant assisted his 
family—for example, traveling great distances on foot to care for 
James when he was hospitalized with asthma. 


Defendant’s mother, Doris Ward, testified that defendant support- 
ed her financially. Defendant provided care for his blind grandmother 
and for his disabled uncle who was in a wheelchair—bathing the 
uncle, shaving him, and cutting his hair. 


Defendant has one daughter for whom he has provided financial 
and emotional support. 


Defendant’s sister, Brenda Williams, testified that two days before 
the shooting defendant had been smoking crack in her mother’s 
house, and that on the day of the shooting, she found a soda bottle 
used for smoking crack. Larry Perry saw defendant smoking crack 
with Harris the day of the shooting. 


Dr. Patricio Lara, a forensic psychiatrist at Dorothea Dix Hospi- 
tal, examined defendant and testified that defendant was of average 
intelligence; that defendant was not psychotic, although he did 
demonstrate an episode of agitation where he was suspicious and 
fearful of being harmed by others upon discharge from Dorothea Dix 
Hospital; and that defendant suffered no organic hallucinations re- 
lated to organic impairment of the brain. Dr. Lara testified that 
defendant’s irritability and tenseness suggested underlying personali- 
ty difficulties that made him have particular trouble coping with the 
murder charges; or, given his supposed history of substance abuse, 
that his irritability and tenseness could have arisen from his then lack 
of access to drugs or alcohol, forcing him to face difficulties and cope 
without assistance of the previously available drugs or alcohol. His 
irritability and tenseness also could have arisen from probable feel- 
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ings of hopeless and depressive mood, but defendant was not clini- 
cally depressed. 


Dr. Lara also testified that there were findings consistent with 
drug addiction; that defendant presented shortcomings in his self- 
awareness and insight, but his understanding of his surroundings and 
the reality he was living with was not impaired; and that defendant 
was capable of making and carrying out plans the night of the killing. 


Defendant scored the lowest on the verbal portion of the intelli- 
gence test which in part measured judgment. He scored above aver- 
age on other portions of the test. While in school, defendant was 
assigned to special education classes and classified as a slow learner. 


Susan Clark, the court clerk in the Harris trial, testified that 
Harris was convicted of the same charges for which defendant was 
convicted. Over defendant’s objection, she testified that defendant 
had been called to testify in the Harris trial and he refused. 


Following the capital sentencing hearing, the jury found one 
aggravating circumstance—that the murder was committed for pecu- 
niary gain; one statutory mitigating circumstance—that defendant 
aided in the apprehension of another capital felon; and two non- 
statutory mitigating circumstances—that defendant confessed guilt 
to and cooperated with law enforcement officers the day following 
the crime, and that it was never proven which firearm defendant fired 
on 3 April 1991. 


Upon finding that the mitigating circumstances were insufficient 
to outweigh the aggravating circumstance, and that the aggravating 
circumstance was sufficiently substantial to call for the death penal- 
ty, the jury recommended, and the court imposed, a sentence of 
‘death. 


PRE-TRIAL ISSUES 


[1] Defendant first contends the trial court erred in denying his 
motion for a continuance because of allegedly prejudicial pretrial 
publicity, thereby denying him his rights to a fair trial before an 
impartial jury under the Sixth and Fourteenth Amendments of the 
United States Constitution. The motion was filed in response to the 
publication, on the first page of an interior section in a Greenville 
newspaper, of an article which revealed that co-participant Harris had 
been convicted of the first-degree murder of Dorothy Mae Smith and 
sentenced to life imprisonment, and that 
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[t]estimony during the trial showed Harris and another man hid in 
the backyard of Mrs. Smith’s home and ambushed her as she 
returned from Smith’s Convenience Store which she operated 
with her husband. 


A second suspect in the killing, David Junior Ward, thirty, of 
Route 6 Greenville, is scheduled to be tried March 30. Testimony 
showed bullets from Ward’s gun killed Mrs. Smith. A bullet from 
Harris’ gun was found near an air conditioner. 


The article appeared the day after the mailing of notices for jury duty. 
The trial court denied the motion, stating, however, that “in the event 
we begin jury selection... and it appears that the venire is tainted 
somewhat, ... there will be other appropriate remedies available to 
the defendant. .. to insure that the defendant . . . receives a fair trial 
from twelve fair and impartial jurors.” 


se 6 


[D]ue process requires that the accused receive a trial by an 
impartial jury free from outside influences.’ ” State v. Johnson, 317 
N.C. 348, 370, 346 S.E.2d 596, 611 (1986) (quoting State v. Boykin, 291 
N.C. 264, 269, 229 S.E.2d 914, 917 (1976)). “ ‘[W]here there is a rea- 
sonable likelihood that prejudicial news prior to trial will prevent a 
fair trial, the judge should continue the case until the threat abates, or 
transfer it to another county not so permeated with publicity.’ ” Jd. 
(quoting State v. Richardson, 308 N.C. 470, 478, 302 S.E.2d 799, 804 
(1983) (motion for continuance because of prejudicial pretrial pub- 
licity)). The test for determining whether a continuance should be 
allowed or venue changed is whether “ ‘it is reasonably likely that 
prospective jurors would base their decision in the case upon pre- 
trial information rather than the evidence presented at trial and 
would be unable to remove from their minds any preconceived 
impression they might have formed.” State v. Yelverton, 334 N.C. 
532, 539-40, 434 S.E.2d 183, 187 (1993) (quoting State v. Jerrett, 309 
N.C. 239, 255, 307 S.E.2d 339, 347 (1983) (motion for change of venue 
because of prejudicial pretrial publicity)). 


The burden of proving the existence of a reasonable likelihood 
that he cannot receive a fair trial because of prejudice against him 
in the county in which he is to be tried rests upon the defendant. 
“In deciding whether a defendant has met his burden of showing 
prejudice, it is relevant to consider that the chosen jurors stated 
that they could ignore their prior knowledge or earlier formed 
opinions and decide the case solely on the evidence presented at 
trial.” The determination of whether a defendant has carried his 
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burden of showing that pre-trial publicity precluded him from 
receiving a fair trial rests within the trial court’s sound discretion. 
The trial court has discretion, however, only in exercising its 
sound judgment as to the weight and credibility of the informa- 
tion before it, including evidence of such publicity and jurors’ 
averments that they were ignorant of it or could be objective in 
spite of it. When the trial court concludes, based upon its sound 
assessment of the information before it, that the defendant has 
made a sufficient showing of prejudice, it must grant defendant’s 
motion as a matter of law. 


Id. at 540, 434 S.E.2d at 187 (quoting Jerrett, 309 N.C. at 255, 307 
S.E.2d at 348) (citations omitted). 


Defendant contends that the content and timing of the article 
here ensured that the jury would base its decision upon pretrial infor- 
mation rather than upon the evidence presented at trial, and thus pre- 
cluded a fair and impartial trial. We disagree. We have recognized that 
“‘there may be cases where widespread, word-of-mouth publicity 
may be as damaging to a defendant’s right to an impartial trial as mass 
media publicity.’ ” Jd. (quoting Boykin, 291 N.C. at 271, 229 S.E.2d at 
918). The record here, however, reveals that the State meticulously 
asked members of the venire whether they recalled reading, seeing, 
or hearing anything about the cases (defendant’s and Harris’). None 
had read the recent article. Only eleven recalled reading, seeing, or 
hearing anything about the incident when it happened one year earli- 
er. One had been called by the attorney for co-participant Harris and 
asked to be a character witness for Harris, who was her former stu- 
dent. One recalled hearing co-workers discuss the case. One had dis- 
cussed the case with her husband after the first day of Jury voir dire, 
and the trial court summarily excused her. All who remained and 
were impaneled stated without exception that they had not formed an 
opinion about the case and would be able to set aside whatever they 
had read, heard, or seen about the cases and decide this case entire- 
ly and completely upon the evidence presented at trial. Further, 
defendant did not exhaust his peremptory challenges and does not 
now contend that any juror impaneled was objectionable to him. 


For these reasons, we hold that defendant has failed to carry his 
burden of showing a reasonable likelihood that pre-trial publicity 
might have affected the fairness of his trial, and that the trial court 
therefore properly denied defendant’s motion for a continuance. 
Compare Yelverton, 334 N.C. at 540-41, 434 S.E.2d at 187-88 (defend- 
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ant failed to carry his burden and court properly denied his motion 
for a change of venue where counsel scrupulously asked venire mem- 
bers whether they had read or heard about the case from any source; 
those who admitted to having difficulty putting aside previously 
formed opinions were excused for cause; and those who remained 
and were impaneled stated without exception either that they had 
formed no opinion or that they could put what they had heard or read 
out of their minds and listen objectively to the evidence) with Jerrett, 
309 N.C. at 250-58, 307 S.E.2d at 345-49 (defendant met his burden of 
showing, under the totality of the circumstances, that a reasonable 
likelihood existed that he could not receive a fair trial where the 
crimes occurred in a small, rural, closely-knit county; several attor- 
neys, a magistrate, and a deputy sheriff testified it would be extreme- 
ly difficult, if not impossible, to select a jury of individuals who had 
not heard about the case, due to the publicity surrounding the case; 
due to the publicity surrounding the case, potential jurors were like- 
ly to have formed preconceived opinions about defendant’s guilt; and 
jury voir dire, conducted after the trial court denied defendant’s 
motion for sequestration and individual voir dire, revealed that many 
potential jurors stated they knew the victim or potential State’s wit- 
nesses, had already formed opinions in the case, or could not give 
defendant a fair trial). This assignment of error is overruled. 


[2] Defendant next contends the trial court erred by denying his 
motion for sequestration and individual voir dire of prospective 
jurors. He basically argues that the presence of all the prospective 
jurors during voir dire allowed many jurors to observe others being 
excused for cause due to their opposition to the death penalty and to 
frame their responses so as to achieve disqualification as well. 
Defendant contends that, for this reason, the Eighth and Fourteenth 
Amendments to the United States Constitution require individual voir 
dire to ensure the sincerity of the responses of potential jurors with 
regard to their views on capital punishment. 


“In capital cases the trial judge for good cause shown may direct 
that jurors be selected one at a time.” N.C.G.S. § 15A-1214(j) (1988). 
“This statute gives neither party an absolute right to such a proce- 
dure.” State v. Murphy, 321 N.C. 738, 740, 365 S.E.2d 615, 617 (1988). 
Instead, whether to grant individual voir dire is within the sound dis- 
cretion of the trial court and its ruling will not be disturbed absent a 
showing of abuse of discretion. /d. In State v. Wilson, 313 N.C. 516, 
523-24, 330 S.E.2d 450, 456-57 (1985), we held that the argument 
defendant now propounds is speculative and does not suffice to show 
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that denial of the motion for individual voir dire was an abuse of 
discretion. We find no compelling reason to depart from our prior 
holding. 


Defendant basically contends, in the alternative, that pre-trial 
publicity concerning the case was so widespread that sequestration 
and individual voir dire were necessary in order to allow inquiry into 
the extent of the familiarity prospective jurors had with the case with- 
out exposing the entire panel to the prior knowledge of some indi- 
viduals. We disagree. The State inquired collectively of all potential 
jurors whether any recalled reading, hearing, or seeing anything 
about the case before coming to court. As to those who answered in 
the affirmative, the State inquired further whether they had, as a 
result, formed an opinion about the case, or whether, if selected, they 
could set aside whatever they recalled and decide the case entirely 
upon the evidence. All responded that they had not formed an opin- 
ion and could set aside whatever they recalled and decide the case 
entirely upon the evidence. One stated that she had discussed the 
case with her husband the previous evening after the trial court had 
charged potential jurors not to discuss the case. The court summari- 
ly excused her; she did not relate the nature of the discussion. Fur- 
ther, during the questioning only the panel members seated in the jury 
box were in the courtroom; all other selected or potential jurors were 
sequestered outside the courtroom. Defendant did not pursue the 
inquiry about pre-trial publicity, and he accepted three jurors who 
had recalled seeing, hearing, or reading something about the case, as 
well as the one juror who knew something about the case because 
she had been contacted by counsel for co-participant Harris as a 
potential character witness. 


Further, defendant did not exhaust his peremptory challenges 
and therefore was not forced to accept any juror objectionable to 
him. Further still, potential jurors who recalled seeing, hearing, or 
reading something about the cases were not asked to recite what they 
recalled. Thus, it cannot be said that those jurors exposed the others 
present in the courtroom to any prejudicial pre-trial publicity or that 
the jury selection process resulted in the contamination of other 
jurors by information from jurors previously exposed to such pre-trial 
publicity. , 


For these reasons, we conclude that defendant has failed to show 
that the trial court abused its discretion by denying his motion for 
sequestration and individual voir dire. This assignment of error is 
overruled. 
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JURY SELECTION ISSUES 


[3] Defendant contends the trial court erred by excusing certain 
jurors for cause for their views on the death penalty without afford- 
ing him an opportunity to examine the jurors excused, thereby 
denying him his rights under the Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitution. Prospective jurors 
cannot be excused for cause simply because they voice general objec- 
tions to capital punishment, but can be so excused if they express an 
unmistakable commitment to vote against the death penalty regard- 
less of the facts and circumstances. Witherspoon v. Illinois, 391 U.S. 
510, 20 L. Ed. 2d 776, reh’g denied, 393 U.S. 898, 21 L. Ed. 2d 186 
(1968). A juror cannot properly be excused for cause for his views on 
capital punishment unless those views “would ‘prevent or substan- 
tially impair the performance of his duties as a juror in accordance 
with his instructions and his oath.’ ” Wainwright v. Witt, 469 U.S. 412, 
424, 83 L. Ed. 2d 841, 851-52 (1985) (quoting Adams v. Texas, 448 U.S. 
38, 45, 65 L. Ed. 2d 581, 589 (1980)). In Wainwright the Court recog- 
nized that 


[t]he state of th{e] case law leaves trial courts with the difficult 
task of distinguishing between prospective jurors whose opposi- 
tion to capital punishment will not allow them to apply the law or 
view the facts impartially and jurors who, though opposed to cap- 
ital punishment, will nevertheless conscientiously apply the law 
to the facts adduced at trial. 


Id. at 421, 83 L. Ed. 2d at 850 (emphasis in original omitted). We have 
recognized that a prospective juror’s bias may not always be “prov- 
able with unmistakable clarity” and that “[i]n such cases, reviewing 
courts must defer to the trial court’s judgment concerning whether 
the prospective juror would be able to follow the law impartially.” 
State v. Davis, 325 N.C. 607, 624, 386 S.E.2d 418, 426 (1989), cert. 
denied, 496 U.S. 905, 110 L. Ed. 2d 268 (1990). 


“Both the defendant and the State have the right to question 
prospective jurors about their views on capital punishment.” State v. 
Brogden, 334 N.C. 39, 43, 480 S.E.2d 905, 908 (1993). The extent and 
manner of such inquiry, however, lies within the trial court’s discre- 
tion, and its ruling will not be disturbed absent abuse of discretion. 
Id. Moreover, the trial court does not abuse its discretion 


“tw]hen challenges for cause are supported by prospective jurors’ 
answers to questions propounded by the prosecutor and by the 
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court, ... at least in the absence of a showing that further ques- 
tioning by defendant would likely have produced different 
answers, by refusing to allow the defendant to question the juror 
challenged [about the same matter].” 


Id. at 44, 430 S.E.2d at 908 (quoting State v. Hill, 331 N.C. 387, 403, 
417 8.E.2d 765, 772 (1992), cert. denied, —~ U.S.—-, 122 L. Ed. 2d 684, 
reh’g denied, —- U.S. —-, 123 L. Ed. 2d 503 (19938)). 


The trial court here extensively prefaced its questions about cap- 
ital punishment and described the procedure followed in a capital 
sentencing proceeding. Addressing each juror individually, the court 
explained: “If the jury finds the defendant guilty of first-degree mur- 
der, the law of North Carolina requires that the jury then consider evi- 
dence of aggravating and mitigating circumstances and determine 
whether the defendant should be sentenced to death.” The court 
paused and asked whether the juror understood. It then continued: 


The law further provides that it is the duty of the jury to recom- 
mend that the defendant be sentenced to death if the State satis- 
fies the twelve jurors beyond a reasonable doubt of three things: 
First, that one or more of the aggravating circumstances pre- 
scribed by statute exists. Second, that the aggravating circum- 
stances are sufficiently substantial to call for the imposition of 
the death penalty. And third, that any mitigating circumstances 
found to exist are insufficient to outweigh the aggravating cir- 
cumstances found. 


The court paused again and asked whether the juror understood. It 
then explained: “If the State fails to satisfy the jury of all of these 
three things, it is the duty of the jury to recommend life imprison- 
ment.” The court asked whether the juror understood, and if the juror 
understood, only then asked the juror the following three questions, 
as illustrated through the questioning of prospective juror McCrae: 


Court: If you are satisfied beyond a reasonable doubt of those 
things necessary to constitute first degree murder, can and will 
you vote to return a verdict of guilty of first degree murder, can 
and will you vote to return a verdict of guilty of first degree mur- 
der even though you know that death is one of the possible 
penalties? 


JUROR McCRAE: Yes. 
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CourT: Ms. McCrae, considering your personal beliefs, ma’am, 
about the death penalty, please state for me whether you would be 
able or unable to vote for a recommendation of the death penalty 
even though you are satisfied beyond a reasonable doubt of the 
three things required by law concerning the aggravating and miti- 
gating circumstances previously mentioned? 


JUROR McCRAE: No, I could not. 

Court: Is that an able or an unable response, ma’am? 
JUROR McCrae: I would be unable. 

Court: You would be unable? 

JUROR MCCRAE: Yes. 


Court: If the defendant is convicted of first degree murder, ma’am, 
can and will you follow the law of North Carolina as to the sentence 
recommendation to be made by the jury as the court will explain it 
to you? 


JUROR McCRAE: Yes, I could. 


Court: Ms. McCrae, ’m going to excuse you for cause. Madame 
Clerk, the Court finds the fact that Ms. McCrae is being excused for 
cause. The reason is as a matter of conscience, regardless of the 
facts and circumstances, she would be unable to render a verdict 
with respect to the charge and with respect to G.S. 15A-1212(8). 


Defendant contends that these responses—and the similar 
responses of seventeen other potential jurors, six of whom answered 
that they could not and would not vote to return a verdict of guilty of 
first-degree murder knowing that death is one of the possible penal- 
ties—were ambiguous. All, defendant contends, responded that they 
would be unable to vote for the death penalty, but that they could and 
would follow the law as to the sentence recommendation. Therefore, 
defendant concludes, these prospective jurors were improperly 
excused for cause, and additional questioning by defendant would 
have shown that they were qualified to sit as jurors under the 
Witherspoon-Witt standard. 


The record discloses that the jurors unambiguously stated that 
they could not or would not vote to return a verdict of guilty of first- 
degree murder knowing that death is one of the possible penalties, or 
that they would not be able to vote for the death penalty even though 
they were satisfied beyond a reasonable doubt that one or more of the 
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aggravating circumstances prescribed by statute existed, the aggra- 
vating circumstances were sufficiently substantial to call for imposi- 
tion of the death penalty, and any mitigating circumstances found to 
exist were insufficient to outweigh the aggravating circumstances 
found. See State v. Oliver, 302 N.C. 28, 39, 274 S.E.2d 183, 191 (1981) 
(excusal for cause is proper when a juror admits “a specific inability 
to impose the death penalty under any circumstances”). Because the 
jurors were unequivocal about their inability to vote for the death 
penalty, additional questioning by defendant would not likely have 
produced different answers. Therefore, we hold that the trial court 
properly excused the jurors for cause and did not abuse its discretion 
by refusing to allow defendant to question them. See Hill, 3381 N.C. at 
402-03, 417 S.E.2d at 771-72 (juror unequivocally stated she would not 
be able to follow the law; no abuse of discretion to deny further ques- 
tioning, defendant did not show that such would likely have produced 
different answers); Johnson, 317 N.C. at 376-78, 346 S.E.2d at 614-15 
(although juror initially stated that her views on capital punishment 
would not affect her ability to reach a decision at the guilt phase, she 
then said she would not under any circumstances later vote to impose 
the death penalty at the sentencing phase; held, the trial court prop- 
erly allowed the challenge for cause and properly denied defendant’s 
request to rehabilitate her, because she expressed a clear refusal to 
invoke the death penalty). This assignment of error is overruled. 


[4] In his next assignment of error, defendant contends that the trial 
court erred by sustaining objections to certain of his questions to 
jurors, thereby precluding him from examining those jurors concern- 
ing the non-mandatory nature of the capital sentencing statute. On 
the second day of jury selection, counsel for defendant attempted to 
ask the following question: 


[DEFENSE COUNSEL TO PROSPECTIVE JURORS]: A real important ques- 
tion is do all of you understand that our law only requires you to 
consider death, the death penalty. It does not require you to be for 
the death penalty. It does not require you to go back and find the 
death penalty. All these questions that you have been hearing 
from the Judge only mean can you consider death. You don’t have 
to be 100 percent for death or any fraction for death. All you do 
is consider. 


[PROSECUTOR]: I would object. That’s not the statutory [sic]. 


Court: Ladies and gentlemen, at the appropriate time I will 
instruct you on the law that you are to apply, if and when we 
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reach that stage. Mr. Evans, if you want to talk with them about 
that matter, sir, you need to follow the statute as outlined. 


Counsel for defendant then rephrased the question. On the fourth day, 
counsel for defendant attempted to ask a similar question: “Do you 
understand that the law only requires you to consider the death 
penalty and it is up to you and the other jurors whether or not our 
client gets it?” The court sustained the objection and suggested that 
counsel avoid confusion by “giv(ing] it to them in the context of the 
statute.” Counsel for defendant, however, did not rephrase the 
question. 


Defendant contends he was attempting both to educate potential 
jurors about their role in the capital sentencing proceeding and to 
determine whether they fully understood their obligations and could 
consider a life sentence. By sustaining the objection, defendant con- 
tends, the court denied him his rights under our Criminal Procedure 
Act to question each prospective Juror concerning his or her fitness 
and competency to serve as a juror, and under the Sixth and Four- 
teenth Amendments to the United States Constitution, as enunciated 
in Morgan v. Illinois, 504 U.S. —-, 119 L. Ed. 2d 492 (1992), to an ade- 
quate voir dire to determine whether prospective jurors could con- 
sider a life sentence. We disagree. 


The Criminal Procedure Act provides: 


The prosecutor and the defense counsel, or the defendant if not 
represented by counsel, may personally question prospective 
jurors individually concerning their fitness and competency to 
serve as jurors in the case to determine whether there is a basis 
for a challenge for cause or whether to exercise a peremptory 
challenge. 


N.C.G.S. § 15A-1214(c) (1988). This statute 


does not preempt the exercise of all discretion by the trial judge 
during the jury selection process. ... The trial judge has broad 
discretion “to see that a competent, fair and impartial jury is 
impaneled and rulings of the trial judge in this regard will not be 
reversed absent a showing of abuse of discretion.” 


State v. Phillips, 300 N.C. 678, 682, 268 S.E.2d 452, 455 (1980) (quot- 
ing State v. Johnson, 298 N.C. 355, 362, 259 S.E.2d 752, 757 (1979)). 


In Morgan the United States Supreme Court held that a defend- 
ant is “entitled, upon his request, to inquiry discerning those jurors 
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who, even prior to the State’s case-in-chief, had predetermined the 
terminating issue of his trial, that being whether to impose the death 
penalty.” Morgan, 504 U.S. at —-, 119 L. Ed. 2d at 507. The trial court 
must give a defendant, through jury voir dire, an opportunity “to lay 
bare the foundation of [his] challenge for cause against those 
prospective jurors who would always impose death following convic- 
tion.” Jd. at —-, 119 L. Ed. 2d at 506. In Morgan the defendant had 
unsuccessfully attempted to ask whether the juror would “automati- 
cally vote to impose the death penalty no matter what the facts are.” 
Id. at —-, 119 L. Ed. 2d at 499. 


The questions and prefatory comment here bear no resemblance 
to the question that must be allowed under Morgan. Further, the trial 
court apparently sustained the objection only as to the form of the 
question and allowed counsel for defendant to rephrase the question. 
Counsel for defendant expansively explained what he meant by “our 
law requires you only to consider the death penalty” across more than 
six pages of the transcript after the first question, but declined to do 
so after the second. We conclude that the trial court properly sus- 
tained the objections to these questions. Both were confusing and did 
not “follow the statute” as the trial court recommended to defense 
counsel. 


Assuming arguendo that the trial court was required under 
Morgan to allow these two questions, any error in excluding them 
was harmless. Defendant was allowed to engage in the line of inquiry 
that must be allowed under Morgan, as illustrated through the ques- 
tioning of juror Gentry, whom defendant subsequently selected: 


(DEFENSE COUNSEL]: You do believe in capital punishment? 
[JUROR GENTRY]: Yes. 


[DEFENSE COUNSEL]: You think we should have capital punishment 
for crimes besides murder? 


[JUROR GENTRY]: I’ve not given consideration to that. 


[DEFENSE COUNSEL]: Have you discussed your views about capital 
punishment lately with anybody else? 


[JUROR GENTRY]: No. 


[DEFENSE COUNSEL]: How do you feel about people who are against 
capital punishment? 


[JUROR GENTRY]: I haven't given any consideration to that either. 
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[DEFENSE COUNSEL]: Do you have any religious basis for your views 
on capital punishment? 


[JUROR GENTRY]: Well, as I said before, in the beginning an eye for an 
eye. I think [ have my personal views. 


[DEFENSE COUNSEL]: So your views are basically based on an eye for 
an eye, a tooth for a tooth? 


(JUROR GENTRY]: Yes. 


[DEFENSE COUNSEL]: Are you able to also consider life 
imprisonment? 


(JUROR GENTRY]: Oh, Yes. I think I can lay aside, you know, I think I 
Can. 


[DEFENSE COUNSEL]: So you don’t think all murderers should be pun- 
ished by the death penalty? 


[JUROR GENTRY]: No. 


[DEFENSE COUNSEL]: Have you had a relative or close friend 
murdered? 


[JUROR GENTRY]: No, not that I’m aware of. 


We thus hold that any error arising from the objection to the ques- 
tions previously asked was harmless beyond a reasonable doubt 
because defendant was allowed to engage in the line of inquiry 
through further voir dire. This assignment of error is overruled. 


GUILT PHASE ISSUES 


[5] Defendant contends that the trial court erred by denying his 
motion for mistrial and taking no remedial action after an emotional 
outburst by the victim’s husband during defendant’s opening state- 
ment. Counsel for defendant made the opening statement without 
pause, and only afterwards moved for a mistrial, stating that he had 
“noticed the jurors kept looking to their left and [he] didn’t know 
what was going on.” Defendant offered as proof testimony by the 
prosecutor, Thomas Haigwood, and the victim’s spouse, Seymour 
Smith. Haigwood testified that he was seated three or four feet direct- 
ly in front of Smith and that he heard Smith sobbing or crying “or 
some anguish behind me,” but did not hear words being said. Smith 
testified that he just burst out and started crying “because you were 
just talking wrong about my wife,” that somebody took him out of the 
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courtroom, and that he said something while outside the courtroom 
door. The trial court denied the motion for mistrial, stating: 


Let the record reflect... that... Mr. Smith... was present in 
court during the opening statements of both the State and the 
defendant and that he, in fact, by his own admission was sobbing 
and crying. ...In the opinion of the court... the jury has not been 
tainted by the actions of Mr. Smith at this time. 


Our statute provides, in pertinent part: 


Upon motion of a defendant or with his concurrence the judge 
may declare a mistrial at any time during the trial. The judge must 
declare a mistrial upon the defendant’s motion if there occurs 
during the trial an error or legal defect in the proceedings, or con- 
duct inside or outside the courtroom, resulting in substantial and 
irreparable prejudice to the defendant's case. 


N.C.G.S. § 15A-1061 (1988). Whether to grant a motion for mistrial 
rests in the sound discretion of the trial court. State v. Blackstock, 314 
N.C. 232, 243, 333 S.E.2d 245, 252 (1985). “A mistrial is appropriate 
only when there are such serious improprieties as would make it 
impossible to attain a fair and impartial verdict under the law.” Jd. at 
243-44, 333 S.E.2d at 252. 


When such an incident involving an unexpected emotional out- 
burst occurs, the judge must act promptly and decisively to 
restore order and to erase any bias or prejudice which may have 
been aroused. Whether it is possible to accomplish this in a par- 
ticular case is a question necessarily first addressed to the sound 
discretion of the trial judge. “Not every disruptive event occurring 
during the course of trial requires the court automatically to 
declare a mistrial,” State v. Dais, 22 N.C. App. 379, 384, 206 S.E.2d 
759, 762 (1974), and if in the sound discretion of the trial judge it 
is possible, despite the untoward event, to preserve defendant's 
basic right to receive a fair trial before an unbiased jury, then the 
motion for mistrial should be denied. On appeal, the decision of 
the trial judge in this regard is entitled to the greatest respect. He 
is present while the events unfold and is in 4 position to know far 
better than the printed record can ever reflect just how far the 
jury may have been influenced by the events occurring during the 
trial and whether it has been possible to erase the prejudicial 
effect of some emotional outburst. Therefore, unless his ruling is 
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clearly erroneous so as to amount to a manifest abuse of discre- 
tion, it will not be disturbed on appeal. 


State v. Sorrells, 33 N.C. App. 374, 376-77, 235 S.E.2d 70, 72 (quoted 
in Blackstock, 314 N.C. at 244, 333 S.E.2d at 253). 


Defendant contends there was substantial and irreparable preju- 
dice to his case. We perceive no such prejudice. Smith spoke no 
words but only sobbed and immediately left the courtroom. The inci- 
dent was apparently over quickly and caused minimal interruption; 
the court reporter never noted its occurrence as he transcribed 
defendant’s opening statement. Counsel for defendant gave the entire 
opening statement without pause, and only noticed that the jurors 
looked leftward at some point during his opening statement. For 
these reasons, we conclude that Smith’s emotional outburst was not 
so prejudicial to defendant as to render the denial of the motion for 
mistrial a manifest abuse of discretion reversible on appeal. 


Within the same assignment of error, defendant contends the trial 
court should have given a curative instruction with regard to the out- 
burst. Defendant, however, made no request for a curative instruc- 
tion. We stated with regard to a similar incident: 


Our rule has long been that where a charge fully instructs the jury 
on substantive features of the case, defines and applies the law 
thereto, the trial court is not required to instruct on a subordinate 
feature of the case absent a special request. The trial judge in this 
case witnessed the outburst and was in a position to gauge its 
effect on the jury. ... Aside from defendant’s failure to request a 
curative instruction, such an instruction may well have high- 
lighted the witness’s emotional state; indeed it is possible that the 
defense attorney declined to request a curative instruction 
because of the likelihood that it would emphasize the witness’s 
outburst. 


Blackstock, 314 N.C. at 245, 333 S.E.2d at 253 (citation omitted). 


As in that case, we hold that the court here did not err in failing 
to give, ex mero motu, a curative instruction with regard to this mat- 
ter. See also State v. Locklear, 322 N.C. 349, 359-60, 368 5.E.2d 377, 
383-84 (1988) (court did not err in failing to give curative instruction; 
defendant did not request such instruction, and court witnessed out- 
burst and was in a position to gauge its effect on the jury). This 
assignment of error is overruled. 
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[6] Defendant next contends the trial court erred by prohibiting him 
from introducing evidence that the victim’s husband was incarcerat- 
ed on felony drug charges the night of the shooting, thereby denying 
defendant his rights under the Sixth and Fourteenth Amendments to 
the United States Constitution to present relevant evidence. The pros- 
ecutor filed a written motion in limine for an order to prohibit defend- 
ant “from offering or eliciting any evidence ... which directly or 
indirectly informs or implies the nature of the charges for which 
Seymour Smith was arrested and imprisoned on or about the time of 
Dorothy Mae Smith’s murder.” The trial court ordered defendant to 
refrain “from making any reference or implying directly or indirectly 
about the incarceration of Seymour Smith.” 


The evidence showed that the area in or around Smith's trailer 
park had a reputation as an area in which drugs were bought and 
sold; that Seymour Smith owned eleven homes, thirty-five mobile 
homes, and a Mercedes automobile; and that on the night of the 
shooting the victim was carrying an unusually large amount of cash 
and a gun belonging to Seymour Smith. Defendant argues the evi- 
dence of pending drug charges against Smith was relevant to show 
that drugs may have been hidden at the Smith house, from which the 
jury could have inferred that defendant was at the Smith house to 
steal the cocaine hidden inside the house, and further, that defendant 
would not have planned to kill the only person other than Seymour 
Smith himself who could lead him to the cocaine. Thus, the excluded 
evidence was relevant to show that defendant did not have the spe- 
cific intent to kill Dorothy Mae Smith. We disagree. 


“All relevant evidence is admissible, except as otherwise provid- 
ed by the Constitution of the United States, by the Constitution of 
North Carolina, by Act of Congress, by Act of the General Assembly 
or by these rules.” N.C.G.S. § 8C-1, Rule 402 (1992). Relevant evidence 
is “evidence having any tendency to make the existence of any fact 
that is of consequence to the determination of the action more prob- 
able or less probable than it would be without the evidence.” N.C.G:S. 
§ 8C-1, Rule 401 (1992); see State v. Perry, 298 N.C. 502, 510, 259 
S.E.2d 496, 501 (1979) (evidence is relevant if it has “any logical ten- 
dency, however slight, to prove a fact in issue in the case”). 


To convict defendant of first-degree murder on the theory of pre- 
meditation and deliberation required proof beyond a reasonable 
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doubt of a specific intent to kill." The pending criminal charges 
against Seymour Smith were not relevant to show that defendant did 
not have the specific intent to kill Dorothy Mae Smith. The evidence 
had no logical tendency to show that there were drugs hidden in the 
house, and it thus could not reasonably support an inference that 
defendant was at the house to steal cocaine and could not have 
planned to kill the only person who could lead him to the cocaine. 
Any connection between the pending charges evidence and these 
inferences was tenuous and remote. Further, these inferences were 
directly contradicted by defendant’s own statement that co- 
participant Harris told him he had a job to do, namely, to rob, and per- 
haps kill, Dorothy Mae Smith; that he rode around with Harris; that he 
waited, armed with a rifle, with Harris in a bush behind the house; 
and that when Dorothy Mae Smith got out of her truck, he “started 
shooting.” Therefore, we conclude that the pending charges evidence 
was not relevant and hold that the court did not err in excluding it. 
This assignment of error is overruled. 


[7] Defendant next contends the trial court erred in denying his 
motion in limine to prohibit the State from introducing a Redfield 
telescope into evidence. The evidence at trial disclosed that the vic- 
tim had been shot from a distance of more than three or four feet by 
bullets from a .22 caliber rifle and that the shots were fired in rapid 
succession. Defendant, when he gave his statement to the deputy 
sheriff, said he fired a .22 caliber rifle at the victim. Defendant sup- 
plied the information as to where the .22 caliber rifle was located. 
When the premises of the co-participant were searched, a duffel bag 
was discovered containing, among other things, a .22 caliber Ruger 





1. Murder in the first degree [based upon the theory of premeditation and delib- 
eration] is the unlawful killing of a human being with malice and with pre- 
meditation and deliberation. “Premeditation” is defined as thought beforehand, 
for some length of time, however short. “Deliberation” means an intent to kill 
carried out by the defendant in a cool state of blood. A specific intent to kill is 
a necessary constituent of the elements of premeditation and deliberation. 
Proof of premeditation and deliberation is proof of that intent. 


State v. Young, 324 N.C. 489, 4938, 380 $.E.2d 94, 96 (1989) (emphasis added) (citations 
omitted). 


Defendant was convicted also of first-degree murder on the theories of felony 
murder and lying in wait, neither of which requires proof of a specific intent to kill. See, 
e.g., State v. Baldwin, 330 N.C. 446, 462, 412 S.E.2d 31, 40-41 (1992) (“Like poison, 
imprisonment, starving, and torture—the other physical acts specified in N.C.G.S. § 14- 
17—lying in wait is a method employed to kill. Jt does not require a finding of any 
specific intent.” (emphasis added) (citation omitted)). 
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semi-automatic rifle with mounting bracket and a Redfield 2% power 
telescope used on rifles. There were “scrape marks” on the mounting 
bracket on the Ruger corresponding to “scrape marks” on the tele- 
scope, and at least two of the bullets inflicting fatal wounds on the 
victim were fired from the Ruger. 


Under the rules of evidence set forth under the preceding assign- 
ment of error, defendant contends that the evidence of the telescope 
was not relevant and was therefore inadmissible, and that its admis- 
sion prejudiced his case because it constituted additional evidence of 
premeditation and deliberation by tending to show that defendant 
armed himself with a rapid-firing weapon equipped with a telescopic 
sight. We disagree. 


While there was no direct evidence that defendant mounted the 
telescope on the rifle, the evidence adduced supports an inference 
that the telescopic sight had been mounted on the rifle the night of 
the killing. The physical evidence in the form of shell casings and 
expended bullets found around the bush connected the Ruger with a 
killing done from a distance in low light, the type of situation that 
would call for a telescopically equipped weapon. Further, the dis- 
mounted telescope was found the next day in the bag with the other 
guns and ammunition used in the shooting. Finally, defendant stated 
that he and Harris waited until night to rob the victim and that he 
fired a .22 caliber rifle. We conclude that the evidence of the tele- 
scope was relevant to show that defendant and Harris armed them- 
selves to hit a distant target at night in low light, and thus that 
defendant premeditated and deliberated the killing. 


Defendant contends, in the alternative, that the trial court erred 
by admitting evidence of the telescope because the probative value of 
the evidence was outweighed by the risk of unfair prejudice, confu- 
sion of issues, or misleading the jury. See N.C.G.S. § 8C-1, Rule 403 
(1992). In general, the exclusion of evidence under the Rule 403 bal- 
ancing test is within the sound discretion of the trial court, whose 
ruling will not be disturbed absent abuse of discretion. See, e.g., State 
v. Syriani, 333 N.C. 350, 379, 428 S.E.2d 118, 133, cert. denied, — 
U.S. —-, 126 L. Ed. 2d 341 (1993), reh’g denied, —- U.S.—-, 126 
L. Ed. 2d 707 (1994). In light of the clear relevance of the telescope, 
as discussed above, the trial court did not abuse its discretion by fail- 
ing to exclude the evidence pursuant to the Rule 403 balancing test. 
This assignment of error is overruled. 
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[8] Defendant next contends the trial court erred by prohibiting the 
medical examiner from testifying about the number of gunshots 
reported by a neighbor. During cross-examination defendant asked 
Dr. Gilliland whether she had any information as to about how many 
shots were heard by anyone. The State objected to the question, and 
the trial court sustained the objection. Outside the presence of the 
jury, Dr. Gilliland testified: “My notes reflect one of the deputies told 
me that [some neighbor told the deputy that the neighbor heard 
between three and five shots on the night of 3 April 1991].” Defendant 
contends the testimony was relevant to impeach the testimony of 
State’s witness Lonnie Daniels, who had testified that he heard five 
gunshots in rapid succession and, upon cross-examination by defend- 
ant, that he did not recall telling anyone he had heard between three 
and five gunshots. Defendant contends that exclusion of such rele- 
vant evidence prejudiced his case because it suggested he was so in 
control of his faculties that he, with deadly precision, hit Dorothy 
Mae Smith with each shot fired, and thus undermined his defense that 
he was “high as a kite” on drugs or alcohol. 


“The credibility of a witness may be attacked by any party, includ- 
ing the party calling him.” N.C.G.S. § 8C-1, Rule 607 (1992). 


“The primary purpose of impeachment is to reduce or discount 
the credibility of a witness for the purpose of inducing the jury to 
give less weight to his testimony in arriving at the ultimate facts 
of the case.” Any circumstance tending to show a defect in the 
witness’s perception, memory, narration or veracity is relevant to 
this purpose. 


State v. Looney, 294 N.C. 1, 15, 240 S.E.2d 612, 620 (1978) (quoting 
Stansbury, North Carolina Evidence, Brandis Rev. §§ 38, 42, 44). 


Unless such impeachment is barred by constitutional princi- 
ples, or by statute, or by a proper claim of privilege, a witness 
may be impeached by proof that on other occasions [he] has 
made statements inconsistent with [his] testimony. Such 
statements may have been made orally, either extrajudicially or 
as testimony at a former trial or hearing, or may have been in 
writing.... 


Inconsistency does not, per se, make statements admissible 
as substantive evidence or nullify the testimony of the witness. 
Inconsistent statements are admissible simply for the considera- 
tion of the jury in determining the witness’s credibility. Hence 
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they are not ordinarily admissible until the witness has testified 
to something with which they are inconsistent... . 


Inconsistent statements are not made inadmissible for 
impeachment because of some rule making them inadmissible as 
substantive evidence... . /But/] [t/he making of the statements 
must be proved by direct evidence and not by hearsay; and a 
witness may not be impeached by the inconsistent statements 
of someone else. 


] Kenneth 8S. Broun, Brandis and Broun on North Carolina Evidence 
§ 159, at 523-28 (4th ed. 1993) [hereinafter 1 Broun on Evidence] 
(emphasis added). “Proof of a prior statement by a witness who heard 
it at second hand would clearly be inadmissible.” Jd. § 159, at 528 
n.411; see State v. Whit, 50 N.C. 224, 230-31 (1858) (improper for 
counsel, in order to contrast testimony of witnesses at current and 
former trials, to read to jury the report of the decision of the Supreme 
Court rendered on appeal from judgment at former trial). 


Because the statement defendant alleges the witness made to the 
deputy relates to material facts in the testimony, namely, the number 
of gunshots heard on the night of the killing, it may be proved by 
others—the deputy, for example, or a bystander who overheard the 
witness make the statement to the deputy. See 1 Broun on Evidence 
§ 161, at 531. However, defendant sought to prove the prior incon- 
sistent statement by a witness who heard second hand from the 
deputy that a neighbor told the deputy the neighbor heard between 
three and five shots. Even assuming that that neighbor was Daniels, 
such secondhand proof is clearly inadmissible, and the trial court did 
not err in excluding it. This assignment of error is overruled. 


Defendant next contends the trial court erred by failing to inter- 
vene ex mero motu to correct the prosecutor’s grossly prejudicial 
closing arguments. 


“[C]ounsel [generally] will be allowed wide latitude in the argu- 
ment of hotly contested cases. Counsel for each side may argue 
to the jury the facts in evidence and all reasonable inferences to 
be drawn therefrom together with the relevant law so as to pre- 
sent his or her side of the case. Decisions as to whether an advo- 
cate has abused this privilege must be left largely to the sound 
discretion of the trial court.” 


State v. Brown, 320 N.C. 179, 194, 358 S.E.2d 1, 12-13, cert. denied, 
484 U.S. 970, 98 L. Ed. 2d 406 (1987) (quoting State v. Huffstetler, 312 
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N.C. 92, 112, 322 S.E.2d 110, 123 (1984), cert. denied, 471 U.S. 1009, 85 
L. Ed. 2d 169 (1985) (citations omitted)). 


“In capital cases ... an appellate court may review the prosecu- 
tion’s argument, even though defendant raised no objection at 
trial, but the impropriety of the argument must be gross indeed in 
order for this Court to hold that a trial judge abused his discretion 
in not recognizing and correcting ex mero motu an argument 
which defense counsel apparently did not believe was prejudicial 
when he heard it.” 


Id. at 194-95, 358 S.E.2d at 13 (quoting Johnson, 298 N.C. at 369, 259 
S.E.2d at 761). 


Defendant first complains specifically about the following 
remarks: 


Now, I'm going to tell you, folks, I didn’t hear any of that 
evidence come from the witness stand. Why would he tell you 
this, why? Smoke. I mean, if he knows all this—I mean, I'd like for 
him to put a hand on the Bible, take an oath. He had every oppor- 
tunity to get up here and tell it, if that is what he knows. He didn’t 
do it. 


Why did he tell this? Why did he tell you that is what the evi- 
dence was going to be? You haven’t heard it. And I know yester- 
day afternoon, certainly, when I stood up and said the State 
rests—Judge sent you out and you all came back in. The Judge 
said, All right, Mr. Evans [defense counsel], what is the showing 
for the defendant—I know you were surprised. I know you were. 
I was. 


Where is all this stuff, Mr. Evans? This case is a year since this 
murder occurred. Have you—he didn’t know what the evidence 
was going to be? I mean, the co-defendant was tried several 
weeks ago. He would have you believe he and Mr. Duke weren't 
sitting here watching every bit of that trial. 


Prior to these comments, the prosecutor had referred to the opening 
statement made by counsel for the defendant: 


He [defense counsel] said to you that there will be evidence 
that will show that Wesley Thomas Harris thought that there was 
cocaine in Dorothy Mae Smith’s house and that he went and told 
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[defendant] about it and said, you know, I’m going to go rob, go 
down there to Dorothy Mae Smith’s house, this house that I think 
cocaine is in, and we are going to hide there. And when she 
comes, we are going to force her to go in the house and show us 
where the cocaine is. This is what he is telling you that the 
evidence is going to be.... 


He said that the evidence would show that Wesley dropped 
the defendant Ward off and came back later that afternoon and 
picked him up again. And then... the defendant... smoked some 
more cocaine. And that then they rode out there to the store, saw 
the deceased, Dorothy Mae Smith, still in the store and went and 
parked the car and got in the bushes. And that David Ward was 
high as a kite... . There ain’t one scintilla of evidence about that. 


And then he goes on to say... that Wesley... pulled out a .32 
and he gave [defendant] the bolt action [single shot Westpoint .22 
caliber rifle] and that at that time the deceased .. . drives up in 
the driveway and she gets out of her car. And he, that is one or 
both of them, saw this gun, this .38 that she had, and they got 
scared. Well, did you hear any evidence of that? 


And that at that point Wesley pulled out the Ruger too. 


[9] Defendant contends that by arguing that he failed to produce the 
forecasted evidence, the prosecutor was improperly commenting on 
the exercise of his right not to testify, because he is the only witness 
who could have produced that evidence. We disagree. Defendant was 
not the only witness who could have produced the forecasted evi- 
dence. Defendant himself argued that the evidence presented by the 
State, reasonable inferences therefrom, and gaps and deficiencies 
therein, supported defendant’s version. Further, and defendant so 
concedes, the prosecutor directed the remarks at counsel for defend- 
ant and never commented directly on defendant’s failure to testify or 
suggested that defendant should have or even could have testified. 
“The State may not comment upon the defendant’s failure to testify 
but may draw the jury’s attention to the failure of the defendant to 
produce exculpatory evidence or evidence to contradict the State’s 
case.” State v. Erlewine, 328 N.C. 626, 633, 403 S.E.2d 280, 284 (1991). 
We conclude that the prosecutor’s remarks were not a comment on 
defendant’s failure to testify, but fair and proper comments on 
defendant's failure to present any evidence. See id. (prosecutor 
argued “[t]here is a huge difference between denying and contradict- 
ing. ... If you think about it... there is not one scintilla of evidence 
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to contradict anything, any testimony or any exhibits presented by 
the State in this case”; held, arguments were fair and proper com- 
mentary on defendant’s failure to present any evidence); State v. 
Roper, 328 N.C. 387, 362, 402 S.E.2d 600, 614-15, cert. denied, —- U.S. 
—-, 116 L. Ed. 2d 232 (1991) (prosecutor argued that “[defendant] tells 
you—he says I’ve got a defense. He says it’s self-defense. If he’s got a 
self-defense, then let him present it”; noting that the prosecutor was 
responding to defendant’s assertion that the State’s case rested sole- 
ly on a witness’s testimony, the Court stated “it was not inappropriate 
for the prosecutor to point out that the witness to defendant’s alleged 
acts of self-defense had not come forward to testify,” and held the 
remarks were not a comment on defendant’s failure to testify). 


[10] Defendant also excepts to a portion of the prosecutor's closing 
argument in which he stated: 


I know that you couldn’t help but see Mr. Seymour Smith sob- 
bing, leaving the courtroom when he was saying... [the] evi- 
dence is going to show that they were there to force his wife to 
find cocaine in the house. And you saw the man walk out sobbing 
out of the courtroom. Wouldn’t you at least expect him, after 
doing that, to put on some evidence to support it? There is some- 
thing called principles. Right is right and wrong is wrong. ... 


So with that in mind, I want to ask when you look over and 
you look at [defendant], do you think about what the State is try- 
ing to do to him, trying to convict him of first degree murder? I 
want you to consider, I want you to think what [defendant] did to 
Dorothy Smith. Every time it even arises up in your subconscious 
what is the State trying to do to this man, you think what he did 
to Dorothy Mae Smith. She’s just forty-four years old. She’s a 
young woman. Every second that has ticked since April 3, 1991 at 
10:30, is one second he robbed her of, every second. And from 
now until some reasonable time when you think she should have 
died the natural death she deserved, it is another second. 


He’s still here. He can look out the window and see the weath- 
er warming up, hear the birds chirping, and smell the flowers 
even through the bars of the jail. Dorothy Mae Smith won't smell 
any more flowers, not in this world anyway. She won't hear any 
more birds chirping. So if you ever have any feeling of sympathy 
for this man, you think about what he did to Dorothy Mae Smith. 


102 IN THE SUPREME COURT 


STATE v. WARD 
[338 N.C. 64 (1994)] 


I guess we can just thank God of all the shots one did finish her 
off, one killed her, so she didn’t have to lay there in her own 
blood, in her own driveway, waiting to die while these people— 
and | use the word very loosely-—rummaged around in her 
belongings. 


[Defendant] showed her no mercy. He showed her family no 
mercy. Today for his defense—the only thing she has left is her 
memories. What is she going to be remembered of now? First of 
all, the lady that was shot down in her back yard. That’s who she 
is. She’s not Dorothy Mae Smith, wife of Seymour Smith, mother, 
anymore. ... Now she is the lady shot down in her back yard who 
someone said had cocaine in her house. .. . It’s not enough to kill 
her; you've got to ruin her memories. 


Defendant contends the prosecutor improperly argued facts about 
the victim not supported by the evidence, argued personal opinion, 
and attempted to evoke sympathy for both the victim and the victim’s 
family. 


The jury’s determination of guilt or innocence must be based on 
the evidence presented at trial and not upon any suggested account- 
ability to the victim or the victim’s family. State v. Laws, 325 N.C. 81, 
381 S.E.2d 609 (1989), vacated on other grounds, 494 U.S. 1022, 108 
L. Ed. 2d 603 (1990), on remand, 328 N.C. 550, 402 S.E.2d 578, cert. 
denied, —- U.S. —-, 116 L. Ed. 2d 174, reh’d denied, —- U.S, —-, 116 
L. Ed. 2d 648 (1991). The jury should not focus upon mercy, prejudice, 
pity or fear, but upon guilt or innocence. Brown, 320 N.C. at 196, 358 
S.E.2d at 13. The argument here, however, did not so grossly overstep 
the evidence, or amount to so grossly improper an appeal to the jury’s 
sympathy for the victim or the victim’s family, as to require the trial 
court “to recognize and correct ‘ex mero motu an argument which 
defense counsel apparently did not believe was prejudicial when he 
heard it.’” Jd. (quoting Johnson, 298 N.C. at 369, 259 S.E.2d at 761); 
see State v. Covington, 290 N.C. 318, 328, 226 S.E.2d 629, 640 (1976) 
(prosecutor’s argument that the victim had been “ ‘a living, breathing 
human being, just like you and me, and he is gone forever now’ was 
within the bounds of the record evidence”). Moreover, evidence sup- 
porting a finding of defendant’s guilt was overwhelming, and there- 
fore any impropriety in the remarks was not prejudicial. “In the 
absence of a showing of prejudice, prosecutorial misconduct in the 
form of improper jury argument does not require reversal.” State v. 
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Boyd, 311 N.C. 408, 418, 319 S.E.2d 189, 197 (1984), cert. denied, 471 
U.S. 1030, 85 L. Ed. 2d 324 (1985). 


f11} Finally, within the same assignment of error, defendant excepts 
to statements by the prosecutor characterizing his case as “an inge- 
nuity of counsel” and a “fairy tale.” The prosecutor had prefaced his 
remarks by quoting State v. Hammonds on reasonable doubt: 


A reasonable doubt... is an honest, substantial misgiving, gener- 
ated by the insufficiency of the proof. ... It is not a doubt sug- 
gested by the ingenuity of counsel, or by your own ingenuity not 
legitimately warranted by the testimony, or one born of merciful 
inclination or disposition to permit the defendant to escape the 
penalty of the law, or one prompted by sympathy for him or those 
connected with him. 


State v. Hammonds, 241 N.C. 226, 232, 85 S.E.2d 133, 138 (1954) 
(emphasis added). The prosecutor emphasized that the opening state- 
ment is not evidence but an outline of what counsel believes the com- 
petent and admissible evidence will show. The prosecutor then 
reminded the jury what defendant stated the evidence would show. 


Considering the argument in context, it is apparent that the pros- 
ecutor was commenting on defendant’s failure to present any of the 
forecasted evidence rather than unfairly denigrating the defense. Cf. 
Covington, 290 N.C. at 328-29, 226 S.E.2d at 641 CUanguage that 
“(defense counsel] are supposed to do everything they can to sway 
your mind from justice in this case and get their clients off if they 
can’ disapproved; argument was not supported by the evidence or the 
law). “The State... may draw the jury’s attention to the failure of the 
defendant to produce exculpatory evidence or evidence to contradict 
the State’s case.” Erlewine, 328 N.C. at 633, 403 $.E.2d at 284. We hold 
that the remarks were fair and proper comment on defendant's failure 
to produce the forecasted exculpatory evidence or evidence to con- 
tradict the State’s case. None of the arguments were so grossly 
improper as to require the trial court to intervene ex mero motu. This 
assignment of error is overruled. 


SENTENCING PHASE ISSUES 


The trial court submitted one aggravating circumstance: that the 
murder was committed for pecuniary gain, N.C.G.S. § 15A-2000(e)(6) 
(1988). It submitted one statutory mitigating circumstance: that 
defendant aided in the apprehension of another capital felon, 
N.C.G.S. § 15A-2000(f)(8) (1988). It submitted fourteen non-statutory 
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mitigating circumstances, as follows: the defendant confessed guilt 
to, and cooperated with, law enforcement officers the day following 
the crime; after the arrest of the defendant, he freely and voluntarily 
waived his right to remain silent, have an attorney present at any 
questioning and have an attorney appointed to represent him during 
any questioning by law enforcement officials; the plan to commit 
crimes against the victim was not raised or planned by the defendant; 
the defendant has a history of addiction to drugs and/or alcohol; the 
defendant used cocaine on the date of the crime; the defendant has 
less than average intelligence; the defendant was in special education 
in school; the defendant lost his father when he was fifteen years old; 
the defendant has been a person with substantial family ties and con- 
tinues to have support from family members; the defendant was 
reared as one of eight children and worked to assist his family; the 
defendant is a loving father and enjoys a good relationship with his 
daughter; the defendant has done several things during his life to help 
his immediate family and collateral relatives; the defendant has finan- 
cially supported his mother and daughter; and any other circum- 
stance or circumstances arising from the evidence which the jury 
finds to have mitigating value, N.C.G.S. § 15A-2000(f)(9) (1988). 


[12] Defendant contends the trial court erred by sustaining the 
State’s objection to testimony defendant elicited from Dr. Patricio 
Lara, a forensic psychiatrist at Dorothea Dix Hospital who, pursuant 
to a special court order, examined defendant for purposes of deter- 
mining his competency to stand trial. After being properly qualified as 
an expert in the field of forensic psychiatry, Dr. Lara testified, first, 
that such evaluations consisted of initial interviews, physical exami- 
nations, and other tests needed to clarify diagnosis, including neuro- 
logical evaluations if there were questions of head injury or brain 
damage; around-the-clock observation, for a period of, on average, 
two to three weeks, but not more than sixty days; investigation of the 
patient’s background, previous treatments, medical records, etc.; and 
an understanding of the pending charges and circumstances of the 
alleged crime. Dr. Lara testified that the evaluation of defendant 
included a routine physical examination, routine laboratory tests 
(urine analysis, blood tests, screening for hepatitis, etc.), and psy- 
chological testing that involved assessment of intellectual skills, 
screening for possible organic brain impairment, a general personali- 
ty diagnostic assessment with projective drawing test, a Bender 
gestalt, incomplete sentence blank test, and interviews. Dr. Lara 
opined, based, inter alia, upon interviews with the patient, that there 
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were findings consistent with drug addiction. “The findings during 
interview [sic], the type of behavior presented, again, would be con- 
sistent with a person who has presented addiction and was, at the 
time, under no direct access to drugs.” Further, Dr. Lara opined that 
the elevated liver enzyme levels blood tests disclosed were consistent 
with both alcohol or drug abuse and acute hepatitis. Although “liver 
enzyme elevation [from] substance abuse is [generally] mild and not 
of this severity, ... [he] could not rule out absolutely that this could 
[not] have been caused by alcohol or substance abuse.” 


Defendant, however, was not permitted to elicit from Dr. Lara the 
content of the conversations between Dr. Lara and defendant that 
may have formed the basis, in part, for this opinion: 


[DEFENSE COUNSEL]: Did you determine whether or not he is a drug 
abuser? 


Dr. Lara: He reported to me that he was. 
[PROSECUTOR]: Objection. 
COURT: Sustained. 


{DEFENSE COUNSEL]: Was he able to remember what happened the 
night of the crvme? 


Dr. LARA: No. 
[PROSECUTOR]: Objection. 
COURT: Sustained. 


Defendant contends he was entitled to have the jury know the factu- 
al bases for Dr. Lara’s opinions, as well as the opinions themselves, 
even though the opinion is derived in whole or in part through infor- 
mation received from another, including the patient-defendant. We 
agree. 


A physician, as an expert witness, may give his opinion, including 
a diagnosis, based either on personal knowledge or observation 
or on information supplied him by others, including the patient, if 
such information is inherently reliable even though it is not inde- 
pendently admissible into evidence. The opinion, of course, may 
be based on information gained in both ways. . . . If his opinion is 
admissible the expert may testify to the information he relied on | 
in forming it for the purpose of showing the basis of the opinion. 


State v. Wade, 296 N.C. 454, 462, 251 S.E.2d 407, 412 (1979). 


106 IN THE SUPREME COURT 


STATE v. WARD 
[338 N.C. 64 (1994)] 


The trial court properly admitted Dr. Lara’s opinion. Dr. Lara was 
not a treating psychiatrist but, upon special order of the court, he 
conducted a thorough and professional examination of defendant. 
Apparently, “he took into account the entirety of what defendant said 
together with his own interpretation and analysis of it and the objec- 
tive manifestations that accompanied it.” Jd. at 463, 251 S.E.2d at 412; 
see also State v. Franks, 300 N.C. 1, 6-9, 265 S.E.2d 177, 180-82 (1980) 
(a psychiatrist who conducted thorough and professional examina- 
tion of defendant could properly give an opinion based on personal 
knowledge, although the psychiatrist was not treating defendant in an 
effort to cure him, but observed, evaluated and diagnosed defendant 
to prepare himself to testify at defendant’s trial). 


Having admitted Dr. Lara’s findings and diagnosis, the trial court 
also should have allowed him to testify as to the content of the con- 
versations with defendant in order to show the basis for his diagno- 
sis. We have stated the reason for allowing such testimony as follows: 


“In the same vein to allow a psychiatrist as an expert witness to 
answer without any explanation ... would impart a meaningless 
conclusion to the jury. The jury must be given an opportunity to 
evaluate the expert’s conclusion by his testimony as to what mat- 
ters he took into consideration to reach it. Therefore the psychi- 
atrist should be allowed to relate what matters he necessarily 
considered as a ‘case history’ not as to indicate the ultimate truth 
thereof, but as one of the bases for reaching his conclusion, 
according to accepted medical practice. The court should there- 
fore exercise care in the manner in which such testimony is 
elicited, so that the jury may understand that the case history 
does not constitute factual evidence, unless corroborated by 
other competent evidence.” 


Wade, 296 N.C. at 463-64, 251 S.E.2d at 412 (quoting State v. Griffin, 
99 Ariz. 43, 49, 406 P.2d 397, 401 (1965)); see also N.C.G.S. § 8C-1, Rule 
803(4) Commentary (“Under current North Carolina practice, state- 
ments of past condition made by a patient to a treating physician or 
psychiatrist, when relevant to diagnosis or treatment and therefore 
inherently reliable, are admissible to show the basis for the expert’s 
opinion.”). Therefore, the trial court erred in refusing to allow Dr. 
Lara to testify as to the content of his conversations with defendant 
in order to show the basis for his diagnosis. 


Any error, however, was harmless. Substantially the same informa- 
tion came in when Dr. Lara testified about a history of substance abuse: 
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The fact that he had a supposed history of substance abuse 
would be another way [in addition to the stressful situation of 
being charged with murder, being incarcerated, and being under 
a period of observation, and underlying personality difficulties] 
to explain [defendant’s irritability, tenseness, and difficulty cop- 
ing with the ongoing process of the trial]. A person, after stopping 
substance abuse, has to face difficulties and cope without the 
assistance of medication... . Frequently, people with substance 
abuse become quite irritable, and have coping difficulties after 
they stopped using the drug. 


He later testified: “The only opinion we could express, based on the 
information we had from other sources, was the history obtained 
that he had been involved in drug abuse.” On re-direct examination, 
Dr. Lara testified that he diagnosed possible cocaine or alcohol addic- 
tion based on defendant’s history. Further, considering defendant’s 
confession to law enforcement officers the day after the shooting, no 
reasonable juror would have given any weight to defendant’s statement 
to Dr. Lara that he was unable to remember what happened the night of 
the crime. The error probably redounded to defendant’s benefit. This 
assignment of error is overruled. 


[13] Defendant next contends the trial court erred by refusing to sub- 
mit the statutory mitigating circumstance that his capacity to appreci- 
ate the criminality of his conduct or to conform his conduct to the 
requirements of the law was impaired. Impaired mental capacity would 
exist “if the defendant’s capacity to appreciate (to fully comprehend or 
be fully sensible of) the criminality (wrongfulness) of his conduct was 
impaired (lessened or diminished), or if defendant’s capacity to follow 
the law and refrain from engaging in the illegal conduct was likewise 
impaired (lessened or diminished).” State v. Johnson, 298 N.C. 47, 68, 
257 S.E.2d 597, 613 (1979). “‘When evidence is presented in a capital 
case which may support a statutory mitigating circumstance, the trial 
court is mandated by the language in 15A-2000(b) to submit that cir- 
cumstance to the jury for its consideration.’ ” State v. Price, 331 N.C. 
620, 632, 418 S.E.2d 169, 175-76 (1992) (quoting State v. Lloyd, 321 N.C. 
301, 311-12, 364 S.E.2d 316, 323, vacated on other grounds, 488 U.S. 
807, 102 L. Ed. 2d 18, on remand, 323 N.C. 622, 374 S.E.2d 277 (1988), 
vacated on other grounds, 494 U.S. 1021, 108 L. Ed. 2d 601 (1990), on 
remand, 329 N.C. 662, 407 S.E.2d 218 (1991)), vacated on other 
grounds, —- U.S. —, 122 L. Ed. 2d 1138, on remand, 334 N.C. 615, 433 
S.E.2d 746 (1993), vacated on other grounds, —- U.S. —, 129 L. Ed. 2d 
888 (1994). “The test for sufficiency of evidence to support 
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submission of a statutory mitigating circumstance is whether a jury 
could reasonably find that the circumstance exists based on the evi- 
dence.” Jd. at 632, 418 S.E.2d at 176. Defendant contends there was 
sufficient evidence of his impaired mental capacity to submit this mit- 
igating circumstance for consideration by the jury. We disagree. 


The basis for the submission of this circumstance was the testi- 
mony of defendant’s sister that defendant had smoked crack on 1 
April 1991, some two days before the shooting, and that she found a 
soda bottle behind a chair in her mother’s house which appeared to 
have a residue of crack on it. She concluded that defendant smoked 
the crack because she knew her other siblings did not. Larry Perry 
testified that he saw defendant smoke an unspecified amount of 
cocaine with Harris in Harris’ car around 2:00 p.m. on 3 April 1991, 
some eight hours before the killing. Perry parted company with them 
after some five minutes of watching them smoke, and joined them 
again thirty minutes later. Defendant’s sister testified that she saw 
him later that afternoon at their mother’s house. He was playing with 
her children, eating cookies, and watching television until he left the 
house at 9:00 p.m., within one-and-one-half hours of the shooting. “He 
acted normal. ... He wasn’t acting crazy.” Defendant returned later 
that night, picked up some clothes, and got a ride to his girlfriend’s 
house. Defendant’s sister also testified that she thought there was one 
time when he was doing drugs, sometime in 1984, when he was hol- 
lering and acting foolish; and again in 1990 when he was walking into 
pictures. Defendant’s mother testified that she never saw defendant 
take drugs in her house. 


Dr. Lara testified for defendant that, based on an interview and 
the type of behavior presented, there were findings consistent with 
drug addiction. Elevated liver enzymes were consistent with either 
drug or alcohol abuse or acute hepatitis, but more likely acute hepati- 
tis because of the severity of the elevation. However, a history of sub- 
stance abuse might explain defendant’s irritability and tenseness; a 
person, after stopping substance abuse, has to face difficulties and 
cope without the assistance of drugs or alcohol. Although he was 
defendant’s own expert witness, however, Dr. Lara could not con- 
clude unconditionally that defendant’s capacity to appreciate the 
criminality of his conduct or conform his conduct to the requirements 
of the law was impaired. Rather, he testified: 


(T]he available history obtained from the prosecution, and the 
patient’s attorney, and [the patient] himself, included no features. 
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that would suggest impairment to his ability to understand the 
criminality of the act he’s accused of. His condition, particularly 
if the court finds satisfactory evidence that he was involved not 
only in the effects of cocaine or alcohol that particular day but 
also if evidence is presented to the satisfaction of the court that 
this is an ongoing addiction pattern, the opinion would be that 
those features would represent restriction to an individual’s abil- 
ity to conform his actions within limits of the law. 


Although the evidence tended to show that defendant historically 
abused drugs, there was no evidence that would support an inference 
that defendant’s mental capacity was impaired at the time of the mur- 
der. That defendant smoked an indeterminate amount of crack 
cocaine over the course of, at most, one-half hour, more than eight 
hours before he committed the murder, considered in light of the tes- 
timony of defendant’s sister that he was acting “normal” within one- 
and-one-half hours of the murder, is not sufficient evidence to show 
diminished capacity to appreciate the criminality of his conduct or to 
follow the law and refrain from engaging in the illegal conduct. Cf. 
Price, 331 N.C. at 632, 418 5.E.2d at 176 (testimony by psychologist 
that “defendant’s manic-depression, exacerbated by drugs defendant 
said he was taking around the time of the murder, ‘would indeed have 
put severe limitations on his ability to make judgments, have appro- 
priate mood responses, conform to the law and basically be properly 
in touch with reality,” when considered with other evidence of 
defendant’s past psychiatric problems resulting in hospitalization, 
held to allow a reasonable inference that defendant’s capacity to 
appreciate the criminality of his conduct was impaired); State v. 
McLaughlin, 330 N.C. 66, 68-70, 408 S.E.2d 732, 733-34 (1991) (evi- 
dence of I.Q. of seventy-two, and ingestion of marijuana, wine, beer, 
and “two hits of acid” on the day of the killing held sufficient; “[t]he 
jury could have found that a person who had ingested this quantity of 
drugs and alcohol had his judgment impaired and such impairment 
had affected his ability to appreciate the criminality of his conduct”); 
State v. Allen, 323 N.C. 208, 230, 3872 S.E.2d 855, 868 (1988) (evidence 
that defendant was a heroin user and had taken a drug three or four 
hours before the shooting, that defendant had taken drugs the day 
before the shooting and “felt bad,” that defendant experienced with- 
drawal symptoms, was sick and requested a doctor, and that there 
were beer cans in the van in which defendant was riding, held insuf- 
ficient to support submission; “[t]he fact that defendant may have 
taken a drug several hours before the shooting or that he may have 
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drunk some beer is not sufficient alone to show diminished capaci- 
ty”), vacated on other grounds, 494 U.S. 1021, 108 L. Ed. 2d 601 
(1990), on remand, 331 N.C. 746, 417 S.E.2d 227 (1992), cert. denied, 
—- U.S. —-, 122 L. Ed. 2d 775, reh’g denied, —- U.S. —-, 123 L. Ed. 2d 
503 (1993); State v. Stokes, 308 N.C. 634, 654-55, 304 S.E.2d 184, 196- 
97 (1983) (evidence that defendant had been treated at young age for 
mental problems, that he had an I.Q. of sixty-three, that by age ten he 
was being treated for unsocialized aggressive behavior and border- 
line mental retardation, that he had been unsuccessfully treated with 
medication for these conditions, and that he had antisocial personal- 
ity disorder, held sufficient to support submission of circumstance); 
Johnson, 298 N.C. at 375, 259 S.E.2d at 764-65 (evidence of long- 
standing condition of schizophrenia, considered with evidence that 
suggested an event which triggered condition at time of murder, held 
sufficient). Therefore, we hold that the trial court properly refused to 
submit this mitigating circumstance to the jury. This assignment of 
error is overruled. 


[14] Within this same assignment of error, defendant also contends 
the trial court erred in refusing to submit as possible non-statutory 
mitigating circumstances that (1) defendant’s capacity to make and 
carry out plans on the day of the crime was impaired, and (2) the 
influence of drugs greatly affected defendant’s participation in the 
crime. We disagree. 


In order for defendant to succeed on this assignment, he must 
establish that (1) the nonstatutory mitigating circumstance is one 
which the jury could reasonably find had mitigating value, and (2) 
there is sufficient evidence of the existence of the circumstance 
to require it to be submitted to the jury. Upon such showing by 
the defendant, the failure by the trial judge to submit such non- 
statutory mitigating circumstances to the jury for its determina- 
tion raises federal constitutional issues. 


State v. Benson, 323 N.C. 318, 325, 372 S.E.2d 517, 521 (1988) (foot- 
note omitted). There is no evidence tending to support either of these 
proposed mitigating circumstances. As noted above, defendant was 
seen smoking crack by his sister on 1 April 1991, two days before the 
killing. He was seen smoking an indeterminate amount of crack in a 
car with Harris at about 2:00 p.m. on the day of the killing, over eight 
hours before the event. Later, in the evening of the same day, he was 
observed playing with his sister’s children in a normal manner within 
an hour-and-a-half of the shooting. He did not suffer from psychosis, 
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clinical depression, or any other disorders. He had elevated liver 
enzymes that were consistent with either acute hepatitis or drug 
abuse, but physicians never ruled out hepatitis. Defendant had an I.Q. 
of eighty-five, slightly below normal. He was a slow learner while in 
school, or learning disabled, but not even mildly retarded. Signifi- 
cantly, defendant’s own expert witness, Dr. Lara, opined that defend- 
ant had the capacity to make and carry out plans on the day of the 
killing: “I base this on the description of the actions. ... The person 
that committed that crime indicated, through the acts committed, 
that it was a person capable to formulate some planning and some 
coordinated behavior.” Nothing in the evidence would permit the jury 
to speculate as to the effect of drugs on defendant’s participation in 
the killing. Therefore, we conclude that the trial court did not err by 
refusing to submit these nonstatutory mitigating circumstances. 


[15] By another assignment of error, defendant contends that the 
trial court erred by refusing to submit the statutory mitigating 
circumstance that defendant was under the influence of mental or 
emotional disturbance when the murder was committed, N.C.G.S. 
§ 15A-2000(f)(2) (1988). We disagree. 


The asserted basis for the submission of this circumstance was 
the testimony of Dr. Patricio Lara, the forensic psychiatrist who con- 
ducted a pretrial evaluation of defendant to determine his competen- 
cy to stand trial. Dr. Lara testified for defendant that defendant was 
of average intelligence; that defendant was not psychotic, although he 
did demonstrate an episode of agitation where he was suspicious and 
fearful of being harmed by others upon discharge from Dorothea Dix 
Hospital; that defendant suffered no organic hallucinations related to 
organic impairment of the brain; that his irritability and tenseness 
suggested underlying personality difficulties that made him have par- 
ticular trouble coping with the murder charges; or, further, given his 
supposed history of substance abuse, his irritability and tenseness 
arose from his then lack of access to drugs or alcohol, forcing him to 
face difficulties and cope without assistance of the previously avail- 
able drugs or alcohol, or, further still, his irritability and tenseness 
arose from probable feelings of a hopeless and depressive mood, but 
defendant was not clinically depressed. Dr. Lara also testified that 
defendant presented shortcomings in his self-awareness and insight, 
but his understanding of his surroundings and the reality he was liv- 
ing with was not impaired; and that he was capable of making and 
carrying out plans the night of the killing, based on the description of 
his actions that night. Dr. Lara pointedly refused to opine that defend- 
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ant was under the influence of mental or emotional disturbance the 
night he committed the murder, stating rather that “as far as I can 
contribute from a medical viewpoint” defendant was under the influ- 
ence of some drugs or alcohol. On cross-examination, Dr. Lara testified 
that defendant was a “person with a short fuse.” On redirect examina- 
tion, he explained that 


[a] person who has underlying personality difficulties and has not 
reached the level of maturity and seasoning of his character will 
... handle adverse situations poorly, would respond in a rather 
abrupt way, will not measure the consequence of his emotional 
response and would tend to have also impulsive conduct. 


Defendant also points to evidence that he had a history of drug addic- 
tion and that he had smoked some indeterminate amount of crack 
cocaine eight hours before the murder. 


This evidence did not sufficiently show that defendant was under 
the influence of a mental or emotional disturbance at the time he 
committed the murders. Without evidence suggesting a link between 
defendant’s mental condition and substance abuse, 


voluntary intoxication by alcohol or narcotic drugs at the time of 
the commission of a murder is not within the meaning of a men- 
tal or emotional disturbance under G.S. 15A-2000(f)(2). Voluntary 
intoxication, to a degree that it affects defendant’s ability to 
understand and to control his actions .. . is properly considered 
under the provision for impaired capacity, G.S. 15A-2000(f)(6). 


State v. Irwin, 304 N.C. 93, 106, 282 S.E.2d 439, 447-48 (1981). Inabil- 
ity to control one’s drug habits or temper is neither mental nor emo- 
tional disturbance as contemplated by this mitigating circumstance. 
Cf. State v. Moose, 310 N.C. 482, 498-99, 313 S.E.2d 507, 518-19 (1984) 
(trial court did not err by failing to submit mental or emotional dis- 
turbance circumstance where evidence only showed that the defend- 
ant’s temper controlled his reason, especially when he consumed 
alcohol, and where circumstance of history of alcohol abuse was sub- 
mitted and found), Stokes, 308 N.C. at 654-55, 304 S.E.2d at 196-97 
(evidence that defendant had been treated at young age for mental 
problems, that he had an 1.Q. of sixty-three, that by age ten he was 
being treated for unsocialized aggressive behavior and borderline 
mental retardation, that he had been unsuccessfully treated with 
medication for these conditions, and that he had antisocial personal- 
ity disorder, held sufficient to support submission of circumstance); 
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State v. Pinch, 306 N.C. 1, 28-29, 292 S.E.2d 2038, 224-25, cert. denied, 
459 U.S. 1056, 74 L. Ed. 2d 622 (1982), reh’g denied, 459 U.S. 1189, 74 
L. Ed. 2d 1031 (1983) (testimony of psychiatrist that defendant had 
psychological problems, was a very passive person who exhibited 
some chronic depression, was mildly depressed due to incarceration 
and the fact that he was facing two charges of murder, was not basi- 
cally a violent person, that there was no evidence “that he was an 
angry acting out type person that you ordinarily find in people that 
are prone to violence,” and no evidence of any thought disorder, held 
insufficient to show defendant was under the influence of mental or 
emotional disturbance), overruled on other grounds by State v. 
Robinson, 336 N.C. 78, 4438 S.E.2d 306 (1994) and by State v. Benson, 
323 N.C. 318, 372 S.E.2d 517 (1988). We hold, therefore, that the trial 
court did not err by refusing to submit the mitigating circumstance 
that defendant was under the influence of mental or emotional dis- 
turbance at the time he committed the murder. 


Even assuming arguendo that the evidence tended to support 
these four omitted statutory and non-statutory mitigating circum- 
stances, we conclude that any error was harmless beyond a reason- 
able doubt. The jurors must have considered the evidence when they 
considered and found the catch-all mitigating circumstance properly 
submitted pursuant to N.C.G.S. § 15A-2000(f)(9), and when they con- 
sidered but rejected the five other non-statutory mitigating circum- 
stances dealing with defendant’s alleged mental condition and 
substance abuse: the plan to commit crimes against the victim was 
not raised or planned by defendant; defendant had a history of addic- 
tion to drugs and/or alcohol; defendant used cocaine on the date of 
the crime; defendant had less than average intelligence; and defend- 
ant was in special education in school. It is inconceivable that, having 
rejected the evidence as to all other mitigating circumstances dealing 
with defendant’s mental conditions and substance abuse, the jury 
would have accepted this evidence and found that defendant was 
under the influence of mental or emotional disturbance when he com- 
mitted the murder. Thus, any such error did not prevent any juror 
from considering and giving weight to the mitigating evidence, and 
therefore was harmless beyond a reasonable doubt. See State v. 
Green, 336 N.C. 142, 185-86, 443 S.E.2d 14, 39 (1994). 


For these reasons, we reject defendant’s arguments and overrule 
these assignments of error. 
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[16] Defendant next contends the trial court erred by refusing to 
allow him to present evidence concerning the life sentence received 
by co-participant Harris and to submit this proposed mitigating cir- 
cumstance to the jury. Defendant concedes that we have decided this 
issue adversely to his position in State v. Williams, 305 N.C. 656, 292 
S.E.2d 243, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), reh’g 
denied, 459 U.S. 1189, 74 L. Ed. 2d 1031 (1983), where we stated: 


The fact that the defendant’s accomplices received a lesser sen- 
tence is not an extenuating circumstance. It does not reduce the 
moral culpability of the killing nor make it less deserving of the 
penalty of death than other first-degree murders. See State v. 
Hutchins, 303 N.C. 321, 279 S.E.2d 788 [(1981)]. The accomplices’ 
punishment is not an aspect of the defendant’s character or 
record nor a mitigating circumstance of the particular offense. 
See Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L. Ed. 2d 973 
(1978). It bears no relevance to these factors, and thus there was 
no error in the judge’s refusal to submit it to the jury. 


Td. at 687, 292 S.E.2d at 261-62. “Further, G.S. 15A-2000(d) provides 
for review by this [C]lourt to ensure that a death sentence, when 
imposed, is not excessive or disproportionate to the penalty imposed 
in similar cases.” Irwin, 304 N.C. at 104, 282 S.E.2d at 447 (empha- 
sis added) (evidence of plea bargain and sentencing agreement 
between the State and a co-defendant was irrelevant and properly 
excluded from the jury's consideration as a mitigating circumstance, 
because such evidence had no bearing on defendant’s character, 
record, or the nature of his participation in the offense). 


Defendant requests that we reconsider that holding in light of the 
decision in Parker v. Dugger, 498 U.S. 308, 112 L. Ed. 2d 812, reh’g 
denied, 499 U.S. 932, 113 L. Ed. 2d 271 (1991). In that case, the United 
States Supreme Court held that, after striking two aggravating cir- 
cumstances, the Florida Supreme Court acted arbitrarily by affirming 
the defendant’s death sentence without considering the mitigating cir- 
cumstances found by the trial judge, one of which was more lenient 
sentencing for the perpetrator of the crime. Jd. at 322, 112 L. Ed. 2d 
at 827. Defendant contends the Supreme Court thus impliedly held 
that the sentence received by a co-defendant is relevant evidence in 
mitigation as a matter of federal law, and therefore that the evidence 
should have been admitted in his case. We disagree. 


Under Florida law evidence of more lenient sentencing for the 
perpetrator may be submitted and considered in mitigation. Jd. at 
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315, 112 L. Ed. 2d at 822 (citing Malloy v. State, 382 So. 2d 1190, 1193 
(1979)). The Supreme Court simply recognized this to be the law in 
Florida and concluded that “[t]he trial judge must have at least taken 
this evidence into account before passing sentence.” /d. It did not 
address the underlying rationale of Williams or otherwise suggest 
that exclusion of such evidence was improper as a matter of federal 
law. 


We continue to adhere to our decision in Williams. This assign- 
ment of error is overruled. 


{17] Defendant next contends the trial court erred by allowing the 
prosecutor to elicit testimony concerning defendant's failure to testi- 
fy at the trial of his co-participant and to comment upon that testi- 
mony during closing arguments. Evidence presented during the 
guilt-innocence phase showed that defendant confessed to the crimes 
on 4 April 1991 and rendered assistance to law enforcement officers 
with regard to locating the money stolen, the weapons used, and the 
co-participant, Harris. During cross-examination of courtroom clerk 
Susan Clark, whom defendant called to testify that Harris was a cap- 
ital felon for the purpose of establishing existence of the statutory 
mitigating circumstance that defendant aided in the apprehension of 
a capital felon, N.C.G.S. § 15A-2000(f)(8), the following exchange 
occurred: 


[PROSECUTOR]: In the course of the trial of Wesley Thomas Harris, 
is it not true that this defendant, David Ward, was cailed as a wit- 
ness and refused to testify? 


(DEFENSE COUNSEL]: Objection. 

Court: Overruled. 

Ms. CLARK: Yes, sir. 

[DEFENSE COUNSEL]: We move to strike her answer. 
Court: Motion denied. 


The prosecutor commented upon the testimony during closing 
argument as follows: 


There is something else. There is one other little piece... to 
this puzzle. You remember Suzie Clark. The lady who was the 
Clerk of Court, Deputy Clerk, Assistant Clerk, came up there and 
testified for the defendant under his mitigating circumstances. 
And on cross-examination I asked her, well, now isn't it true that 
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the defendant in this case was called as a witness in the trial of 
the co-defendant? Yes. And isn’t it true that he refused to testify? 
Yes. 


I mean, folks, let’s put things into perspective. You know what 
they say, proof is in the pudding, talk is cheap. April 4th, sure, 
yeah, you’ve got me. This is what I did. That’s the other guy. That’s 
where the guns are. Come to court, call you around as a witness, 
refuse to testify. What weight? What real weight do you put on his 
cooperation? Wouldn’t you love to—sure, he got up there on the 
stand, pointed the other defendant out, was instrumental in the 
conviction of the co-defendant. No, no, you didn’t hear that. 
Refused to testify. 


Defendant contends the prosecutor thus improperly elicited, and 
during closing arguments commented upon, the testimony about 
defendant's exercise of his Fifth Amendment privilege against self- 
incrimination, which encompasses the prohibition upon comment by 
the State regarding defendant's failure to take the stand. Griffin v. 
California, 380 U.S. 609, 14 L. Ed. 2d 106, reh’g denied, 381 U.S. 957, 
14 L. Ed. 2d 730 (1965). 


Assuming arguendo that this was constitutional error under 
Griffin, the State has carried its burden of showing that any error in 
eliciting or commenting upon the testimony was harmless beyond a 
reasonable doubt. The prosecutor vigorously argued during closing 
arguments that the fact that defendant was called as a witness but 
refused to testify in Harris’ trial was significant because it obviated 
the mitigating value of the evidence that defendant rendered assist- 
ance to law enforcement officers to effect the apprehension of Harris. 
The jury, however, rejected this argument and found both the statu- 
tory mitigating circumstance dealing with defendant’s assistance 
rendered—that defendant aided in the apprehension of a capital 
felon—and the other, more specific nonstatutory mitigating circum- 
stance submitted in this regard—that defendant confessed guilt to, 
and cooperated with, law enforcement officials the day following the 
crimes. For this reason, we conclude that any error was harmless 
beyond a reasonable doubt. This assignment of error is overruled. 


[18] In his next assignment of error, defendant basically contends the 
trial court erred by instructing the jury that it could exclude mitigat- 
ing evidence from its consideration if it deemed the evidence to have 
no mitigating value. The trial court instructed as follows: 
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You should also consider the following circumstances arising 
from the evidence which you find to have mitigating value. If one 
or more of you find by a preponderance of the evidence that any 
of the following circumstances exist and also are deemed by you 
to have mitigating value, you would so indicate by having your 
foreperson write “yes” in the space provided. 


If none of you find the circumstance to exist or if none of you 
deem it to have mitigating value, you would so indicate by having 
your foreperson write “no” in that space. 


These instructions were given for all of the nonstatutory mitigating 
circumstances submitted. Defendant contends the trial court uncon- 
stitutionally permitted the jury to exclude relevant mitigating evi- 
dence from its consideration. 


We have decided this issue adversely to defendant’s position in 
State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), where we 
stated: 


The language of the instructions clearly permits and instructs 
the jury to consider any evidence of the nonstatutory mitigating 
circumstances, as required by Lockett v. Ohio, 438 U.S. 586, 57 
L. Ed. 2d 973, and Eddings v. Oklahoma, 455 U.S. 104, 71 
L. Ed. 2d 1 (1982). As this Court noted in State v. Fullwood, how- 
ever, “neither Lockett nor Eddings requires that the sentencer 
must determine that the submitted mitigating circumstance has 
mitigating value.” Fullwood, 323 N.C. at 396, 373 S.E.2d at 533. 


Id. at 117, 443 $.E.2d at 325. We find no compelling reason to depart 
from our prior holding. This assignment of error is overruled. 


[19] Defendant next contends the trial court erred by failing to rec- 
ognize and correct ex mero motu the prosecutor's grossly prejudicial 
closing arguments at sentencing. 


“(C]lounsel will be allowed wide latitude in the argument of hotly 
contested cases. [Citation omitted.] Counsel for each side may 
argue to the jury the facts in evidence and all reasonable infer- 
ences to be drawn therefrom together with the relevant law so as 
to present his or her side of the case. [Citation omitted.] Deci- 
sions as to whether an advocate has abused this privilege must be 
left largely to the sound discretion of the trial court.” 


Brown, 320 N.C. at 194, 358 S.E.2d at 12-13 (quoting Huffstetler, 312 
N.C. at 112, 322 S.E.2d at 123). Although defendant raised no objec- 
tion at trial, 
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“{i]Jn capital cases... an appellate court may review the prosecu- 
tion’s argument, .. . but the impropriety of the argument must be 
gross indeed in order for this Court to hold that a trial judge 
abused his discretion in not recognizing and correcting ex mero 
motu an argument which defense counsel apparently did not 
believe was prejudicial when he heard it.” 


Id. at 194-95, 358 S.E.2d at 13 (quoting Johnson, 298 N.C. at 369, 259 
S.E.2d at 761). 


Defendant takes exception to the prosecutor’s argument that, he 
contends, was clearly intended to evoke sympathy for the victim and 
her family, as illustrated by the following: 


This was a living breathing woman, you know, who I suggest 
to you had the same desires to live that each of you have, you 
know, that April of last year; certainly looked forward to the 
spring, flowers, warm weather, and living a productive life. 


Folks, she didn’t deserve to die like that... . You know, maybe 
in an automobile accident, cancer, heart disease, but I mean, to be 
gunned down in her own back yard, no warning, no chance. As I 
say, Shot down like a dog. And for what reason? ... Money, greed. 
That’s the value that this defendant placed on the life of Dorothy 
Mae Smith. I suggest to you in deciding what the appropriate pun- 
ishment to recommend for this defendant, for you speak as the 
conscience of Pitt County. 


What benefits did society enjoy because Dorothy Mae Smith 
was alive for forty-four years? Her husband, or son?... What has 
society lost because she was killed and taken from us... ? 


...1 don’t care how close you are to someone, time passes; 
and if that person is not still there to generate events that cause 
memories, then memories fade. ... That’s what David Ward took 
from these people. 


The argument, if improper, was not so grossly so as to require the trial 
court to intervene ex mero motu. 


[20] Defendant also takes exception to the argument: 


This is a man with a short fuse. I suggest to you this is a man 
that can kill again. ... 
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I don’t know that executing David Ward will ever make any- 
one think twice about committing murder. It may or may not 
deter a murder. That’s not the issue here today. But it would dog- 
gone sure deter David Ward. I can guarantee you that he will 
never commit another murder. Now are you willing to say he 
won't if you give him life? 


Defendant contends the prosecutor appealed to the jury to recom- 
mend the death penalty as a deterrent to his killing again, thus 
improperly appealing to the jurors’ passions, prejudices and fears. We 
disagree. We have held such specific deterrence arguments proper. 
Syriani, 333 N.C. at 397, 428 S.E.2d at 144 (specific deterrence argu- 
ment, “He’s killed now. The only way to insure he won't kill again is 
the death penalty,” not improper); State v. Zuniga, 320 N.C. 233, 268- 
69, 357 S.E.2d 898, 920-21 (1987) (specific deterrence argument, 
“Justice is making sure that [defendant] is not ever going to do this 
again,” not improper), cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 
(1987), denial of post-conviction relief reversed, 336 N.C. 508, 444 
S.E.2d 443 (1994). The argument in this case likewise was not improp- 
er. This assignment of error is overruled. 


[21] Defendant next contends the trial court erred by admitting tes- 
timony about his prior convictions. Defendant offered evidence that 
he had been a good son, sibling, and father. He had worked to earn 
money for the family since the age of eight; he had always helped his 
brother, his blind grandmother, and his uncle; he had a good relation- 
ship with his daughter; and he had supported his family financially. 
The State cross-examined his mother about his prior convictions, 
specifically, about his breaking into a local restaurant and his stealing 
of guns, microphones, jewelry, liquor, and other property; breaking 
into a local car dealership and stealing an automobile; breaking into 
a local restaurant and stealing gloves, keys and other items; forging 
checks on a loca] lumber company’s account; and stabbing his sister’s 
boyfriend. Defendant contends the State may only rebut his evidence 
with specific character evidence that he was not a loving and respon- 
sible son, sibling, or father. We disagree. 


Our capital sentencing statute not only permits but requires 
juries to determine the sentence guided “by a carefully defined 
set of statutory criteria that allow them to take into account the 
nature of the crime and the character of the accused.” State v. 
Johnson, 298 N.C. at 63, 257 S.E.2d at 610. This statute, however, 
limits the state in its case in chief to proving only those aggravat- 
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ing circumstances listed in section (e). Bad reputation or bad 
character is not listed as an aggravating circumstance. Therefore 
the state may not in its case in chief offer evidence of defendant’s 
bad character. A defendant, however, may offer evidence of what- 
ever circumstances may reasonably be deemed to have mitigating 
value, whether or not they are listed in section (f) of the statute. 
State v. Johnson, 298 N.C. at 72-74, 257 S.E.2d at 616-17. Often 
this may be evidence of his good character. The state should be 
able to, and we hold it may, offer evidence tending to rebut the 
truth of any mitigating circumstance upon which defendant relies 
and which is supported by the evidence, including defendant’s 
good character. 


State v. Silhan, 302 N.C. 223, 273, 275 S.E.2d 450, 484 (1981) (footnote 
omitted). As in Silhan, defendant proffered evidence of his good 
character “tending to show [him] to be, generally, a good person by 
those most intimately acquainted with him.” Jd. The State was en- 
titled to rebut this good character evidence with evidence of specific 
instances of other crimes, wrongs or acts by the defendant. “Both the 
state and defendant are entitled to a fair sentencing hearing, and the 
jury is entitled to have as full a picture of a defendant’s character as 
our capital sentencing statute and constitutional limitation will 
permit.” Jd. 


In the alternative, defendant contends that only the record evi- 
dence of prior crimes, and not the circumstances of those crimes, 
should have been admitted. We disagree. “Consistent with prior deci- 
sions of this Court, the State is entitled to present witnesses in the 
penalty phase of the trial to prove the circumstances of prior convic- 
tions and is not limited to the introduction of evidence of the record 
or conviction.” Roper, 328 N.C. at 365, 402 $.E.2d at 616. “[E]vidence 
of the circumstances of prior crimes is admissible to aid the sen- 
tencer.” Jd. at 364, 402 S.E.2d at 615-16. This assignment of error is 
overruled. 


[22] By his final assignment of error, defendant contends the trial 
court erred by denying his motion for a mistrial after his profane out- 
burst during the State’s cross-examination of his mother about his 
prior convictions. Defendant stood, and the following exchange 
occurred: 


DEFENDANT: This is my mother f———— life you are talking about. 
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Court: Mr. Evans and Mr. Duke, you need to caution your client 
about any further outburst in this courtroom. They will not be 
tolerated, sir. 


[DEFENSE COUNSEL]: Yes, sir, we will. In fact, excuse me. 


Court: Ladies and gentlemen of the jury, you may be excused for 
one second if you will. 


(All members of the jury retired to the juryroom ... .) 


Court: Mr. Ward, these proceedings are going to continue, sir, with 
or without your presence in here. I want you to understand that. 


DEFENDANT: Well, if you want to know my whole record, why don’t 
you tell me what it is? Why not put me on the witness stand and 
let me tell it? 


CouRT: These are not questions, sir. This is a statement to you. Now 
either you are going to sit here and be quiet or I'll have you 
removed. 





‘DEFENDANT: Why don’t you ask me, mother f. ? If he wants to 
know about my mother f——— record, let him put me on the stand 
and I'll tell him about it. Why don’t you let me, mother f-----? 


Defendant was removed from the courtroom, and the court recessed 
for fifteen minutes. Defendant was brought back to the courtroom 
handcuffed and shackled for security purposes. The jury had not yet 
returned. The trial court ordered that, for the duration of the pro- 
ceedings, defendant be brought in prior to the jury and remain seated 
until after the jury had been discharged, so that the jury would not see 
the handcuffs and shackles. 


Counsel for defendant then made a motion for mistrial on the 
ground that the questions asked of Mrs. Ward about defendant’s prior 
convictions were improper. The trial court denied the motion. 
Defendant contends the outburst instilled fear of him in the jury, and 
draws our attention to the prosecutor’s argument, “This is a man with 
a short fuse. I suggest to you this is a man that can kill again.” 


Whether a motion for mistrial should be granted is a matter 
which rests in the sound discretion of the trial court. A mistrial 
should be granted only when there are improprieties in the trial 
so serious that they substantially and irreparably prejudice the 
defendant’s case and make it impossible for the defendant to 
receive a fair and impartial verdict. Ordinarily, denial of a motion 
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for mistrial will not be disturbed on appeal absent a showing of 
abuse of the trial court’s discretion. 


Laws, 325 N.C. at 105, 381 S.E.2d at 623 (citations omitted). We con- 
clude that the trial court did not abuse its discretion by denying 
defendant’s motion for mistrial. As we concluded above, the ques- 
tions asked of Mrs. Ward about defendant’s prior convictions were 
proper to rebut defendant’s good character evidence offered in miti- 
gation. If defendant was prejudiced, it was because of his own 
misconduct at trial, and he cannot now be heard to complain. Further, 
after defendant’s outburst, the court acted promptly and decisively to 
restore order by excusing the jury and allowing a short recess to dis- 
pel emotions. Cf. State v. Bonney, 329 N.C. 61, 75-76, 405 S.E.2d 145, 
153 (1991) (trial court did not abuse its discretion by denying motions 
for mistrial on grounds of improper questions which provoked 
defendant, and subsequent outburst by defendant, even though trial 
court deemed questions improper). This assignment of error is 
overruled. 


PRESERVATION ISSUES 


Defendant raises five additional issues which he concedes this 
Court has decided against his position: (1) the trial court erred by 
limiting defendant’s access to pretrial discovery, thereby violating his 
due process rights; (2) the North Carolina death penalty statute is 
unconstitutional, is applied in a discriminatory manner, and allows 
unconstitutionally impermissible discretion; (3) the short-form 
indictment under N.C.G.S. § 15-144 violates the Fifth, Sixth, and Four- 
teenth Amendments to the United States Constitution, Article I, 
§§ 19, 22, and 23 of the North Carolina Constitution, and N.C.G:S. 
§ 15A-924(a)(5); (4) the trial court erred by denying defendant’s 
motion for the State to disclose those aggravating circumstances 
upon which it would rely during the capital sentencing proceeding; 
and (5) the process of “death qualifying” the jury violates the Sixth, 
Eighth and Fourteenth Amendments to the United States Constitu- 
tion, and Article I, § 19 of the North Carolina Constitution. 


We have considered defendant’s arguments on these issues, and 
we find no compelling reason to depart from our prior holdings. 
These assignments of error are overruled. 


PROPORTIONALITY REVIEW 


[23} Having found no error in the guilt and sentencing phases, we are 
required by statute to review the record and determine (1) whether 
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the record supports the jury’s finding of the aggravating circumstance 
upon which the sentencing court based its sentence of death, (2) 
whether the sentence was imposed under the influence of passion, 
prejudice, or any other arbitrary factor, and (3) whether the sentence 
of death is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant. N.C.G:S. 
§ 15A-2000(d)(2) (1988); State v. Robbins, 319 N.C. 465, 526, 356 
S.E.2d 279, 315, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987). 


We conclude that the record supports the jury’s finding of the 
aggravating circumstance submitted to it: that the murder was com- 
mitted for pecuniary gain. N.C.G.S. § 15A-2000(e)(6) (1988). We fur- 
ther conclude that nothing in the record suggests that the sentence of 
death was imposed under the influence of passion, prejudice or any 
other arbitrary factor. We thus turn to our final statutory duty of pro- 
portionality review and determine “whether the [death] sentence is 
excessive or disproportionate to the penalty imposed in similar cases, 
considering both the crime and the defendant.” State v. Brown, 315 
N.C. 40, 70, 337 S.E.2d 808, 829 (1985), cert. denied, 476 U.S. 1165, 90 
L. Ed. 2d 733 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). It is our purpose in pro- 
portionality review “to eliminate the possibility that a person will be 
sentenced to die by the action of an aberrant jury,” State v. Holden, 
321 N.C. 125, 164-65, 362 S.E.2d 513, 537 (1987), cert. denied, 486 U.S. 
1061, 100 L. Ed. 2d 985 (1988), and to serve as “a check against the 
capricious or random imposition of the death penalty.” State v. 
Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. denied, 
448 U.S. 907, 65 L. Ed. 2d 1187, reh’g denied, 448 U.S. 918, 65 
L. Ed. 2d 1181 (1980). 


[W]e use as a pool for comparison purposes all cases arising 
since the effective date of our capital punishment statute, 1 June 
1977, which have been tried as capita] cases and reviewed on 
direct appeal by this Court and in which the jury recommended 
death or life imprisonment or in which the trial court imposed life 
imprisonment after the jury’s failure to agree upon a sentencing 
recommendation within a reasonable period of time. 


State v. Bacon, 3387 N.C. 66, 104, 446 S.E.2d 542, 562 (1994) (quoting 
State v. Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 
U.S. 865, 78 L. Ed. 2d 177, reh’g denied, 464 U.S. 1004, 78 L. Ed. 2d 704 
(1983)). We consider only those cases “which are roughly similar with 
regard to the crime and the defendant.” State v. Lawson, 310 N.C. 632, 
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648, 314 S.E.2d 498, 503 (1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 
267 (1985). 


If, after making such a comparison, we find that juries have con- 
sistently been returning death sentences in the similar cases, then 
we will have a strong basis for concluding that a death sentence 
in the case under review is not excessive or disproportionate. On 
the other hand if we find that juries have consistently been 
returning life sentences in the similar cases, we will have a strong 
basis for concluding that a death sentence is excessive or 
disproportionate. 


Id. 


This case involves a particularly cold, calculated, unprovoked 
and passionless killing committed to obtain the meager proceeds 
from the small convenience store the victim owned. Defendant deter- 
mined some time prior to the killing that he was going to rob and per- 
haps kill Dorothy Mae Smith, spent the day of the killing riding 
around with his co-participant, and when night came, armed himself 
with a semi-automatic rifle equipped with a telescope for better sight- 
ing and hid in the bush outside the backdoor of the victim’s house. 
When Dorothy Mae Smith got out of her truck, defendant did not 
demand her possessions, but simply started shooting. Dorothy Mae 
Smith suffered at least three non-fatal wounds before she was ren- 
dered unconscious by a fatal wound to the head, severing the brain 
stem, from a shot fired from the semi-automatic rifle. Harris picked 
up the plastic bag containing the money box and ran with defendant to 
their waiting car, discarding the few personal items belonging to the vic- 
tim along the driveway. 


The jury returned a verdict finding defendant guilty of first- 
degree murder upon the theories of lying in wait, premeditation and 
deliberation, and felony murder. It found the only aggravating cir- 
cumstance submitted—that the murder was committed for pecuniary 
gain, N.C.G.S. § 15A-2000(e)(6)—and only three mitigating circum- 
stances—that defendant aided in the apprehension of another capital 
felon, that defendant confessed guilt to, and cooperated with, law 
enforcement officers the day following the crime, and that it was 
never proven as to which firearm defendant fired on 3 April 1991. It 
refused, however, to find, inter alia, that the plot to commit crimes 
against the victim was not raised or planned by defendant; that after 
the arrest of defendant, he freely and voluntarily waived his rights to 
remain silent, have an attorney present at any questioning and have 
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an attorney appointed to represent him during any questioning by law 
enforcement officials; that he has a history of addiction to drugs 
and/or alcohol; that he used cocaine on the date of the crime; that he 
has less than average intelligence; and that he was in special educa- 
tion in school. 


Defendant contends that this case more closely resembles those 
in which this Court has found the death sentence disproportionate 
than those involving remorseless, torturous killings in which this 
Court has allowed death sentences to stand. As in his case, three were 
robbery-murders and involved the “pecuniary gain” aggravating cir- 
cumstance: Benson, 323 N.C. 318, 372 8.E.2d 517; State v. Young, 312 
N.C. 669, 825 S.E.2d 181 (1985); State v. Jackson, 309 N.C. 26, 305 
S.E.2d 703 (1983). Two involved the especially “heinous, atrocious, or 
cruel” aggravating circumstance: State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); State v. Bondurant, 309 N.C. 674, 809 S.E.2d 170 
(1983). None are sufficiently similar to the present case to merit a 
finding of disproportionality here. 


In Benson the defendant confronted the victim and demanded his 
money. When the victim hesitated, the defendant fired his gun, strik- 
ing the victim in the upper portion of both legs. The victim died later 
in the hospital of cardiac arrest resulting from loss of blood. Benson, 
323 N.C. at 321, 372 S.E.2d at 518. This Court found the death sen- 
tence disproportionate because, in contrast to the present case, the 
defendant was convicted solely on the theory of felony murder, and 
the evidence that he fired at the victim’s legs tended to show that the 
defendant intended only to rob the victim. Further, also in contrast to 
the present case, the jury found as mitigating circumstances that the 
defendant was under the influence of mental or emotional dis- 
turbance and had no significant history of prior criminal activity. Id. 
at 328, 372 S.E.2d at 522. Further still, the defendant not only con- 
fessed and cooperated upon arrest, as in the present case, but he pled 
guilty during the trial and acknowledged his wrongdoing before the 
jury. Id. at 328, 372 S.E.2d at 523. 


In Young the defendant, who had been drinking heavily all day, 
suggested to two co-participants that they rob and kill the victim so 
they could buy more liquor. Young, 312 N.C. at 672, 325 $.E.2d at 184. 
The three began walking to the victim’s house and gained entry. Then 
they stabbed the victim and left the house with money, a coi collec- 
tion, and other valuables which they divided. Jd. at 673, 325 S8.E.2d at 
184. The murder was not as coldly planned and executed as that in 
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the present case, and defendant in the present case was not heavily 
intoxicated by drugs or alcohol, as was the defendant there. 


In Jackson the defendant, who had been drinking, recognized the 
victim on the road, told his companions that the victim might have 
some money on his person, got out his gun, and ordered his compan- 
ions to follow the victim’s car. Finding the car, the defendant and his 
companions faked a breakdown, waved the victim down, and asked 
the victim for jumper cables. The victim was found shot twice in the 
head at close range with his wallet gone and some change scattered 
on the ground near his car. Jackson, 309 N.C. at 29-30, 305 S.E.2d at 
707-08. This murder, like that in Young, had an element of relative 
spontaneity that is absent here. It was not as coldly planned and exe- 
cuted as that in the present case. 


In Bondurant the defendant pointed the gun at the victim, 
taunted him for at least two minutes, and then shot him. Bondurant, 
309 N.C. at 677, 309 S.E.2d at 173. “[I]mmediately after he shot the vic- 
tim, he exhibited a concern for [the victim’s] life and remorse for his 
action by directing the driver of the automobile to the hospital.” Jd. at 
694, 309 S.E.2d at 182. Defendant entered the hospital to secure med- 
ical assistance for his victim and spoke there with police, confessing 
that he had shot the victim. Jd. Here, by contrast, defendant (or his 
co-participant) grabbed the money and ran, returned to his mother’s 
house, picked up some clothes, and took a cab to his girlfriend’s 
house. Only when arrested the next day on an outstanding warrant 
for unrelated charges did defendant confess to the killing, and he » 
never expressed remorse for his actions. 


In Stokes the defendant and two companions planned to rob the 
victim’s business. During the robbery the assailants severely beat and 
killed the victim. Stokes, 319 N.C. at 3, 352 S.E.2d at 654. In contrast 
to the present case, there was evidence there “that [the defendant] 
suffered from impaired capacity to appreciate the criminality of his 
conduct, and that he was under the influence of a mental or emotion- 
al disturbance at the time of the murder.” Jd. at 21, 352 S.E.2d at 664. 
The Court also considered it important that the defendant was only 
seventeen; defendant here is twenty-nine. 


Stokes involved a robbery-murder, as here, but the defendant was 
convicted only on the theory of felony murder; there was “little, if 
any,” evidence of premeditation and deliberation. Id. at 24, 352 S.E.2d 
at 666. Here, defendant was convicted upon the theories of premedi- 
tation and deliberation, and lying in wait, and there was substantial 
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evidence of premeditation and deliberation. The Court also found no 
evidence in Stokes showing that defendant deserved a death sentence 
any more than did his co-participant who received a life sentence. Id. 
at 21, 352 S.E.2d at 663. 


Defendant contends that one other case in which the jury recom- 
mended a life sentence is most similar to the present case, that of his 
co-participant, Wesley Thomas Harris. See State v. Harris, 338 N.C. 
211, 449 S.E.2d 462 (1994). Defendant contends it was Harris who 
raised the idea of robbing, and possibly killing, Dorothy Mae Smith; 
drove him to Smith’s home; retrieved the money box; drove him from 
the crime scene; stored the firearms at his apartment; and was found 
in possession of the stolen money. Defendant contends that, under 
the authority of Stokes, 319 N.C. 1, 352 S.E.2d 6538, his death sentence 
was excessive; as to the crime committed, his co-participant was 
more culpable or at most they were equally culpable because “{b]Joth 
committed the same crime in the same manner.” Jd. at 21, 352 S.E.2d 
at 663. 


Pursuant to N.C.G.S. § 8C-201 (1992) (Judicial Notice), we take 
judicial notice of the record in that case—see Swain v. Creasman, 
260 N.C. 163, 164, 1382 S.E.2d 304, 305 (1963)—as well as the opinion, 
to address defendant’s contentions and distinguish that case from this 
one. The Harris jury found Harris guilty of first-degree murder only 
on the theories of lying in wait and felony murder; it did not find him 
guilty on the theory of premeditation and deliberation. See Harris, 
338 N.C. at 216, 224, 449 S.E.2d at 464, 468. Here, by contrast, the jury 
found defendant guilty on the theory of premeditation and delibera- 
tion. Harris had presented expert evidence at the guilt-innocence 
phase that he could not form the specific intent to kill because of his 
chronic and acute alcohol, cocaine and marijuana dependencies. See 
id. at 219, 449 S.E.2d at 465-66. Further, while the Harris jury found 
that the murder was committed for pecuniary gain, it also found 
mitigating circumstances dealing with Harris’ substance abuse and 
mental condition: that the murder was committed while the 
defendant was under the influence of mental or emotional disturb- 
ance, that the defendant acted under the domination of another per- 
son, that the capacity of the defendant to appreciate the criminality 
of his conduct or to conform his conduct to the requirements of the 
law was impaired, that Harris’ personality disorders and/or drug 
addiction and/or emotional problems are subject to successful treat- 
ment on a long-term basis, and that Harris has adjusted well to 
incarceration and has been a good inmate. Here, by contrast, there 
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was insufficient evidence to support either the mitigating circum- 
stance that the murder was committed while defendant was under the 
influence of mental or emotional disturbance, or that the capacity of 
defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of the law was impaired. Further, the 
jury here refused to find any of the nonstatutory mitigating circum- 
stances dealing with defendant’s alleged drug addiction or mental 
condition. These facts significantly distinguish the character of the 
co-participants and the nature of their involvement in the offense, 
thus justifying their disparate sentences. 


The most singular feature of this case is that it is a murder per- 
petrated by lying in wait. One other case in the pool is most similar to 
this one for purposes of proportionality review—Sitate v. Brown, 320 
N.C. 179, 358 S.E.2d 1. The Court in Brown emphasized that the crime 
of first-degree murder by lying in wait at the victim’s residence 
“shocks the conscience, not only because a life was senselessly 
taken, but because it was taken by the surreptitious invasion of an 
especially private place, one in which a person has a right to feel 
secure.” Id. at 231, 358 S.E.2d at 34. “The victim, unaware of the 
threat, had no opportunity to defend [her]self. Unlike the victim felled 
in a face-to-face confrontation, this victim had no chance to fight for 
[her] life.” Jd. at 232, 358 S.E.2d at 34 (citation omitted). 


In Brown “(t]he murder was committed after defendant had lain 
in wait under the victim’s window and paused for the victim to posi- 
tion himself in the most opportune place for annihilation.” Jd. at 231- 
32, 358 S.E.2d at 34. As in the present case, “[t]he crime was as 
calculated and deliberate as a murder can be. In the lengthy, pur- 
poseful plotting, and in the execution of [the] crime, the defendant 
displayed a cold callousness and obliviousness to the value of human 
life.” Id. at 232, 358 S.E.2d at 34. As in the present case, “defendant 
displayed absolutely no remorse or contrition for his act.” Jd. In addi- 
tion, there was evidence in the record in Brown that the victim had 
mistreated the defendant and that the defendant had been drinking, 
but the jury refused to find the corresponding mitigating circum- 
stances. Id. at 232, 358 S.E.2d at 35. Here, the jury likewise refused to 
find any of the mitigating circumstances dealing with defendant’s 
alleged drug abuse and drug intoxication on the night of the murder. 


The jury here did find it mitigating that the defendant had aided 
in the apprehension of his co-participant, confessed guilt to and coop- 
erated with law enforcement officers the day following the crime, and 
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that it was never proven as to which firearm the defendant fired. 
Nevertheless, as in Brown, “[v]iewed in light of the evidence regard- 
ing the nature of the crime and the character of the defendant, we 
find the evidence diminishing culpability minuscule and insufficient 
to warrant a holding of disproportionality.” Id. | 


We conclude that the circumstances of the numerous cases cited 
by defendant in which the jury returned a life sentence, or in which 
this Court held a death sentence disproportionate, distinguish those 
cases from the present case; Brown is the case in the pool most com- 
parable to the present case. In light of Brown, and of the especially 
cold, calculated, and unprovoked nature of the offense here, we can- 
not say that the death sentence was excessive or disproportionate, 
considering both the nature of the crime—a premeditated and delib- 
erated, lying in wait killing—and the character of the defendant. 


We hold that defendant received a fair trial and sentencing pro- 
ceeding, free of prejudicial error. In comparing this case to similar 
cases in which the death penalty was imposed, and in considering 
both the crime and the defendant, we cannot hold as a matter of law 
that the death penalty was disproportionate or excessive. 


NO ERROR. 


STATE OF NORTH CAROLINA v. BOBBY LEE HARRIS 


No, 345A92 


(Filed 3 November 1994) 


1. Evidence and Witnesses § 1255 (NC]4th)— assertion of 
right to counsel—further communication initiated by 
defendant—subsequent confession admissible 


Defendant initiated further communication with the sheriff 
after he had earlier asserted his right to counsel, and his confes- 
sion to the sheriff was admissible in this capital trial, where the 
sheriff allowed defendant’s brother to visit defendant in jail; 
defendant’s brother then went to the sheriff's office and told the 
sheriff that defendant wanted to talk with him; the sheriff had 
defendant brought to his office; the sheriff began the conference 
by asking defendant whether he wanted to talk with him in regard 
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to what had happened; and defendant answered that he wanted to 
do so. 


Am Jur 2d, Criminal Law §§ 788 et seq.; Evidence §§ 749 
et seq. 


Duty to advise accused as to right to assistance of 
counsel. 3 ALR2d 1003. 


What constitutes assertion of right to counsel follow- 
ing Miranda warnings—state cases. 83 ALR4th 443. 


. Evidence and Witnesses § 1248 (NCI 4th)— Miranda warn- 


ings—assertion of right to counsel—further communica- 
tion initiated by defendant—additional warnings 
unnecessary 


Where defendant had been properly advised of his Miranda 
rights and had asserted his right to counsel approximately twelve 
hours before he initiated communications with the sheriff, the 
sheriff was not required to again advise defendant of his Miranda 
rights before interrogating him, and defendant’s subsequent con- 
fession to the sheriff was not inadmissible because the sheriff 
failed to advise defendant that if he decided to answer questions 
he could stop at any time and failed to ask defendant if he wanted 
a lawyer at that time. 


Am Jur 2d, Criminal Law §§ 788 et seq.; Evidence §§ 749 
et seq. 


Duty to advise accused as to right to assistance of 
counsel. 3 ALR2d 1003. 


What constitutes assertion of right to counsel follow- 
ing Miranda warnings—state cases. 83 ALR4th 443. 


. Criminal Law § 434 (NCI4th)— closing argument—prose- 


cutor’s statement about defendant’s probation—support- 
ing evidence 


The district attorney’s jury argument in a robbery-murder 
case that defendant was already on probation for another crime, 
that he knew what he was doing, and that “[w]e don’t have a per- 
son who [has] never been in trouble” was supported by substan- 
tive evidence and was not improper where defendant stated in his 
recorded confession, which was played for the jury, that he was 
afraid that his probation would be revoked and he needed money 
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to leave town, and this evidence showed defendant’s motive to 
rob and murder the victirn. 


Am Jur 2d, Trial § 626. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


. Criminal Law § 951 (NCI4th)— ineffective assistance of 
counsel—motion for appropriate relief—determination 
without hearing 


The trial judge did not err by failing to conduct a hearing on 
defendant's motion for appropriate relief at the end of the guilt 
phase of a capital trial on the ground that he had ineffective as- 
sistance of counsel where the motion contained a general allega- 
tion that, because counsel had bone marrow cancer and was in 
pain, he did not conduct meaningful meetings with defendant or 
his co-counsel and that the case went to trial without adequate 
preparation; the only specific allegations as to ineffective assist- 
ance of counsel because of this lack of preparation concerned 
counsel’s motion to suppress a part of defendant’s confession and 
his delivery of a psychologist’s report to the district attorney; the 
trial judge was able to determine the effect of these two matters 
without an evidentiary hearing; and the trial judge found (1) that 
a part of defendant’s confession was irrelevant to the guilt phase 
of the trial and defendant was not prejudiced by its exclusion, 
and (2) that there was no evidence that the district attorney used 
the report in any way and defendant was not prejudiced by the 
delivery of the report to him. 


Am Jur 2d, Coram Nobis and Allied Statutory Remedies 
§ 59. 


Modern status of rules and standards in state courts as 
to adequacy of defense counsel’s representation of crimi- 
nal client. 2 ALR4th 27. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding confessions and related matters. 7 
ALR4th 180. 
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Criminal Law § 1315 (NCI4th)— capital sentencing—ques- 
tion about defendant’s refusal to work—favorable 
answer—defendant not prejudiced 


The trial court in a capital sentencing hearing did not err by 
permitting the State to ask defendant's brother on cross- 
examination, “Your brother just won't work, will he?” where the 
witness answered that he would say defendant is sick, this testi- 
mony was not unfavorable to defendant, and the question added 
little to testimony already elicited as to defendant’s character. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 370 (NCI4th)— capital sentencing—court’s 


inquiries about relevancy of evidence—no expression of 
opinion 

The trial court did not intimate to the jury that the testimony 
of defendant’s mother was not relevant in a capital sentencing 
hearing when he twice interrupted during her extensive testimo- 
ny to inquire about the relevancy of her testimony concerning the 
day she decided to leave her first husband and testimony con- 
cerning birth defects of a daughter born during her second mar- 
riage where the court, upon being assured by defense counsel 
that the evidence had relevance, permitted those lines of testi- 
mony to continue without further comment. N.C.G.S. § 8C-1, Rule 
61l(a)(2). 


Am Jur 2d, Trial §§ 276 et seq. 


. Criminal Law § 439 (NCI4th)— capital sentencing—opin- 


ion on credibility of witness—no gross impropriety 


The prosecutor stated his opinion as to the credibility of a 
witness in violation of N.C.G.S. § 15A-1230 when he argued to the 
jury in a capital sentencing hearing that “I’m sure [defendant's 
mother] has tried to color this as best she can in the light that is 
most favorable to [defendant]” and that “I’m not certain that all of 
these things she has testified about happened exactly the way she 
said they did.” However, the prosecutor could properly argue that 
it is a matter of common knowledge that a mother will likely 
shade her testimony favorably for her son, and the error of stat- 
ing this argument in the form of an opinion was de minimis and 
did not require the trial court to intervene ex mero motu. 


Am Jur 2d, Trial §§ 692 et seq. 
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Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


. Criminal Law § 452 (NCI4th)— capital sentencing—jury 
argument—failure to offer certain mitigating evidence 


The prosecutor’s jury argument in a capital sentencing hear- 
ing that defendant had not offered any evidence from previous 
employers or former teachers which would show that he was a 
good worker or a good student did not involve facts not in evi- 
dence but was a proper comment on the failure of defendant to 
offer evidence which might have mitigated his punishment. The 
prosecutor’s comment on the fact that defendant was not mental- 
ly retarded was also a proper comment on a lack of evidence 
which might have mitigated defendant’s punishment. 


Am Jur 2d, Trial §§ 590 et seq. 


Adverse presumption or inference based on party’s fail- 
ure to produce or examine witness with employment rela- 
tionship to party—modern cases. 80 ALR4th 405. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


. Criminal Law § 454 (NCI4th)— capital sentencing—jury 
argument—life sentence like slap on wrist 


It was not error for the prosecutor to argue in a capital sen- 
tencing hearing that a life sentence was like a “slap on the wrist” 
or a “pat on the back,” since the effect of the argument was that 
life imprisonment was not a severe enough punishment for the 
crime defendant had committed. 


Am Jur 2d, Trial §§ 572 et seq. 


Supreme Court’s views as to what courtoom statements 
made by prosecuting attorney during criminal trial violate 
due process or constitute denial of fair trial. 40 L. Ed. 2d 
886. 
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Criminal Law § 452 (NCI4th)— capital sentencing—jury 
argument—mitigating circumstances limited only by imagi- 
nation—no gross impropriety 


While the prosecutor may have overstepped the bounds of 
what defendant could prove for mitigating circumstances in a 
capital sentencing hearing when he argued that he was limited in 
the circumstances he could submit justifying imposition of the 
death penalty but that there was no limit except that of their own 
imagination as to what defendant’s attorneys could submit in mit- 
igation of his punishment, this argument was not so grossly 
improper as to violate due process. 


Am Jur 2d, Trial §§ 554 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 441 (NCI4th)— capital sentencing—jury 
argument—basis for expert opinion—inaccurate com- 
ment—no gross impropriety 


The prosecutor’s jury argument in a capital sentencing hear- 
ing that all a forensic psychiatrist who was an expert in addiction 
medicine knew about defendant was what defendant had told 
him, although not completely accurate as to the basis of the psy- 
chiatrist’s diagnosis, was not so grossly improper as to require a 
new trial. 


Am Jur 2d, Trial § 695. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 13837 (NCI4th)— capital sentencing—aggra- 
vating circumstance—conviction of felony involving vio- 
lence—ambiguous instruction—no plain error 


The trial court’s instruction in a capital sentencing hearing 
that the jury should find the aggravating circumstance that 
defendant had previously been convicted for a felony involving 
violence if it found beyond a reasonable doubt “that on or about 


13. 
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the alleged date the defendant had been convicted of robbery and 
that the defendant killed the victim after he committed robbery” 
did not permit the jury to find this aggravating circumstance 
based on the robbery that occurred in conjunction with the mur- 
der for which defendant was on trial and was not plain error in 
light of the court’s instruction in the previous sentence that 
defendant's conviction must have been based on conduct that 
occurred before the events out of which the murder arose. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Criminal Law § 1361 (NCI4th)— impaired capacity mitigat- 
ing circumstance—instructions requiring finding of 
alcoholism and intoxication 


The trial court did not err by requiring the jury to find both 
that defendant was suffering from the disease of alcoholism and 
that he was intoxicated in order to find the impaired capacity mit- 
igating circumstance since (1) defendant’s attorney agreed at the 
charge conference that the court would so charge, and any error 
in the charge was invited error, and (2) defendant’s expert wit- — 
ness testified that a “clear history of alcoholism and active drink- 
ing right up to the period of the offense in question” caused 
defendant to act as he did, and there was no evidence that either 
the disease or defendant’s intoxication alone would support the 
finding of this circumstance. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1323 (NCHI4th)— capital sentencing—non- 
statutory mitigating circumstances—instructions—finding 
of mitigating value 

The trial court did not err by instructing the jury in a capital 
sentencing proceeding that it could consider nonstatutory miti- 
gating circumstances which it found to have mitigating value. 


Am Jur 2d, Trial §§ 1441 et seq. 
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Criminal Law § 1325 (NCI4th)— capital sentencing— 
weighing aggravating and mitigating circumstances—use of 
“may” in instruction | 


The trial court did not err by instructing the jury in a capital 
sentencing hearing that, in weighing the aggravating circum- 
stances against the mitigating circumstances, each juror “may” 
consider any mitigating circumstance or circumstances that the 
juror determines to exist by a preponderance of the evidence. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1373 (NCI4th)— first-degree murder— 
death penalty not disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the 
defendant, where defendant was convicted on the basis of both 
premeditation and deliberation and felony murder, the underlying 
felony being armed robbery; the jury found as aggravating cir- 
cumstances that defendant had previously been convicted of a 
felony involving the use or threat of violence to the person and 
that the capital felony was committed for pecuniary gain; the jury 
found only one statutory and seven nonstatutory mitigating cir- 
cumstances; and the evidence at trial tended to show: defendant 
and his accomplice worked for the victim as shrimpers; they 
planned to rob the victim to obtain funds and a vehicle to flee the 
state and avoid the consequences of other criminal activities; the 
victim, while on his boat, was stabbed by defendant three times 
in the back, robbed, and thrown overboard near the shore while 
he was still alive; the victim lay on a pile of oyster shells for sev- 
eral hours before he was found; the victim died on the operating 
table from loss of blood some five hours after being rescued; the 
wounds suffered by the victim need not have been fatal if he had 
received earlier treatment; and defendant failed to seek help for 
the victim afer leaving him in the water even though he had sev- 
eral chances to do so. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
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tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—post-Gregg cases. 66 ALR4th 417. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Chief Justice EXUM concurring in part and dissenting in part. 


Justice FRYE joins in this concurring and dissenting opinion. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Britt (Joe F_), J., at the 
13 July 1992 Criminal Session of Superior Court, Onslow County, 
upon a jury verdict of guilty of first-degree murder, robbery with a 
dangerous weapon, second-degree burglary, larceny of a truck, and 
larceny of a firearm, during the 27 April 1992 Criminal Session of 
Superior Court, Onslow County, Strickland, J., presiding. The defend- 
ant’s motion to bypass the Court of Appeals as to the non-capital 
cases was allowed 27 May 1993. Heard in the Supreme Court 15 
March 1994. 


The evidence at trial tended to show that the defendant, Bobby 
Lee Harris, and Joe Simpson were employed by the victim, John 
Redd, in his fishing business. For several days, the defendant and 
Simpson discussed the possibility of stealing the victim’s truck and 
driving to Georgia. On the night of 20 August 1991, the three men 
went fishing around 11:00 p.m. According to the defendant’s confes- 
sion, the plan was for the defendant to restrain Redd while Simpson 
bound him. They were then going to rob him and leave him on the 
shore. The defendant, Simpson, and Redd had been drinking during 
the evening and for whatever reason (the defendant blamed Redd’s 
“griping”), the defendant stabbed Redd with Redd’s knife rather than 
merely restraining him. Redd was robbed of his wallet containing 
approximately $80.00 and of his keys, then was either thrown from 
the boat or placed on a pile of oyster shells. Shortly after dumping 
Redd, and as the defendant and Simpson were returning to the dock 
around 2:30 a.m., they were stopped by a game warden and cited for 


138 IN THE SUPREME COURT 


STATE v. HARRIS 
[338 N.C. 129 (1994)) 


traveling without running lights. After returning the boat to its dock, 
the defendant and Simpson took the victim’s truck, drove to the vic- 
tim’s house, used the victim’s keys and entered the house. They 
searched for and found the victim’s .12-gauge shotgun and a .22 pis- 
tol, both of which they took. Taking some beer from the house, the 
two men left the house and drove to Georgia. The defendant and 
Simpson surrendered to Georgia authorities on 23 August 1991 after 
learning of Redd’s death. 


The victim was stabbed three times in the back. He was found on 
a pile of oyster shells along Bear’s Inlet around 6:15 a.m. He was 
transported to the Naval Hospital at Camp Lejeune and died on the 
operating table around noon, but not before identifying the defendant 
and Simpson as his assailants. The cause of death was exsanguina- 
tion, bleeding to death. The victim’s blood alcohol level was the equiv- 
alent of .263 on the breathalyzer test. 


Michael F: Easley, Attorney General, by William B. Crumpler, 
Associate Attorney General, for the State. 


Charles H. Henry and Charles K. Medlin, Jr., for defendant- 
appellant. 


WEBB, Justice. 


[1] The defendant’s first two assignments of error deal with the 
admissibility of a statement the defendant made to Sheriff Ed Brown. 
The defendant made a motion to suppress this statement and a hear- 
ing was held on this motion. 


The evidence at this hearing showed that the defendant and Joe 
Simpson surrendered to the sheriff's department of Haralson County, 
Georgia. Lt. Mack Whitney of the Onslow County Sheriff's Depart- 
ment and three other law enforcement officers went to Haralson 
County, Georgia, to return the two men to North Carolina. On the 
morning of 27 August 1991, Lt. Whitney met the defendant at the 
Haralson County Jail. Lt. Whitney fully advised the defendant of his 
rights pursuant to Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694 
(1966). The defendant said he wanted an attorney and no interroga- 
tion of the defendant was had at that time. The defendant signed a 
form acknowledging that he had been fully advised of and understood 
his rights. The defendant volunteered the information that Mr. Redd’s 
shotgun was at the home of Joe Simpson's grandmother with whom 
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the two men had been staying while they were in Georgia. Lt. Whitney 
retrieved the shotgun and returned it to North Carolina. 


Lt. Whitney and an SBI agent brought the defendant and Joe 
Simpson back to Jacksonville and put them in the Onslow County Jail 
on the evening of 27 August 1991. During the evening, Sheriff Brown 
allowed the defendant’s brother to visit the defendant. The defend- 
ant’s brother then came to the sheriff’s office and told the sheriff that 
the defendant wanted to talk to him. 


The sheriff had the defendant brought to his office at approxi- 
mately 11:20 p.m. on 27 August 1991. Those present in the office with 
the sheriff and the defendant were Lt. Whitney, the defendant’s 
brother and his brother’s wife. A cassette tape was used to record the 
conference. The sheriff began the conference by asking the defendant 
whether he wanted to come and talk to him in regard to what had 
happened and the defendant answered that he wanted to do so. The 
defendant started to make a statement and Sheriff Brown then inter- 
rupted him and again advised him of his rights under Miranda except 
he did not advise him that he could stop answering questions at any 
time. The sheriff also did not ask the defendant, “[d]o you want a 
lawyer now?” The defendant then made an incriminating statement. 


The court made findings of fact consistent with the above evi- 
dence including a finding that Sheriff Brown did not encourage the 
defendant to speak to him. The court concluded that the defendant 
freely, understandingly, voluntarily, knowingly, and intelligently 
waived his Miranda rights and agreed to speak with Sheriff Brown 
without the presence of an attorney. The defendant’s motion was 
overruled. 


In Edwards v. Arizona, 451 U.S. 477, 68 L. Ed. 2d 378 (1981), the 
United States Supreme Court held that once a defendant has request- 
ed counsel, law enforcement officers may not again interrogate him 
until he is provided with counsel unless he initiates further commu- 
nication with the officers. The defendant says the evidence showed 
Sheriff Brown plainly initiated a custodial interrogation of him in vio- 
lation of Edwards. He says that the totality of circumstances, includ- 
ing the involvement of a family member as well as removing him from 
the jail to the friendlier confines of the sheriff's office, coupled with 
the incomplete recital of the defendant’s constitutional rights, could 
not overcome his earlier assertion of the right to counsel. We dis- 
agree. The evidence clearly showed and the court found that the 
defendant initiated further communication with the sheriff. The fact 
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that the defendant’s brother carried the message to Sheriff Brown, 
that the defendant wanted to talk to him, does not mean the sheriff 
initiated the conversation. The answers the defendant gave to the 
sheriff as their conference began clearly show it was the defendant 
and not Sheriff Brown who initiated the conversation. 


This assignment of error is overruled. 


[2] In his second assignment of error, the defendant contends he was 
not adequately warned under Miranda because Sheriff Brown did not 
tell him that if he decided to answer any questions he could stop at 
any time and ask for a lawyer and the sheriff did not ask him if he 
wanted a lawyer at that time. The defendant acknowledges that 
approximately twelve hours earlier, Lt. Whitney had properly warned 
him of his Miranda rights in Haralson County, Georgia. 


In State v. McZorn, 288 N.C. 417, 219 8.E.2d 201 (1975), sentence 
vacated on other grounds, 428 U.S. 904, 49 L. Ed. 2d 1210 (1976), we 
discussed the need to give an additional Miranda warning after a 
proper warning has been given. Chief Justice Sharp, writing for the 
Court, said, 


The consensus is that although Miranda warnings, once given, 
are not to be accorded “unlimited efficacy or perpetuity,” where 
no inordinate time elapses between the interrogations, the sub- 
ject matter of the questioning remains the same, and there is no 
evidence that in the interval between the two interrogations any- 
thing occurred to dilute the first warning, repetition of the warn- 
ings is not required. 


Id. at 488, 219 S.E.2d at 212. The ultimate question is whether the 
defendant, with full knowledge of his legal rights, knowingly and 
intentionally relinquished them. 


There is no reason to believe the defendant, having been fully and 
properly advised of his Miranda rights approximately twelve hours 
before his interview with Sheriff Brown, had forgotten them. Certain- 
ly he should have known of his right to an attorney before he could 
be interrogated by the officers for he had exercised his right on that 
day. [t was not necessary for Sheriff Brown to advise the defendant 
again of his rights under Miranda. 


This assignment of error is overruled. 


[3] The defendant next assigns error to certain portions of the dis- 
trict attorney’s argument to the jury, made over the objection of the 
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defendant. The district attorney argued that the defendant was 
already on probation for another crime, that he knew what he was 
doing and, “[wje don’t have a person who [has] never been in any 
trouble.” The defendant did not take the stand in this case and did not 
offer any evidence as to his own reputation and character. 


The defendant, relying on State v. Tucker, 317 N.C. 532, 346 
S.E.2d 417 (1986) and State v. Miller, 271 N.C. 646, 157 S.E.2d 335 
(1967), says allowing the district attorney to argue as he did was error 
requiring a new trial. In Tucker, we ordered a new trial because the 
district attorney argued that testimony of former crimes, elicited only 
to impeach the defendant as a witness, should be considered sub- 
stantive evidence for conviction. In Miller, we held it was prejudicial 
error in a trial for breaking or entering to imply that the defendants 
were habitual storebreakers when there was no evidence to support 
such an implication. The defendant says that by allowing the district 
attorney to make the argument he made in this case, the jury was 
inflamed to convict him for crimes for which he was not being tried. 


The distinction between this case and Tucker and Miller is that in 
this case there was substantive evidence which supports the district 
attorney's argument. In his recorded statement to Sheriff Brown, 
which was played for the jury, the defendant said he was afraid his 
probation would be revoked and he needed money to leave town. 
This was evidence that the defendant had a motive to rob and murder 
Mr. Redd. The district attorney’s argument was proper. 


This assignment of error is overruled. 


The defendant's next two assignments of error involve a motion 
for appropriate relief made by the defendant after the guilt phase of 
the trial, but before the sentencing hearing. Timothy E. Merritt and 
Charles K. Medlin were appointed to represent the defendant. While 
the jury was being selected, Mr. Medlin became aware that Mr. Merritt 
was ill and in pain. Mr. Medlin offered to take on more in-court 
responsibilities but Mr. Merritt declined, saying that the jury voir dire 
“kept his mind off the pain.” During the seven days of jury selection, 
the court’s schedule was interrupted three times to accommodate Mr. 
Merritt’s need for medical treatment. 


After the jury was seated, the trial proceeded without interrup- 
tion. However, after the guilt phase was completed the sentencing 
phase was continued for eleven days because of the hospitalization of 
My. Merritt. The diagnosis at this time was bone marrow cancer and 
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the prognosis was terminal.’ Mr. Merritt was relieved as counsel for 
the defendant and Charles H. Henry was appointed to replace him 
for the sentencing hearing, which was continued. 


The defendant made a motion for appropriate relief prior to the 
sentencing hearing, contending that he had ineffective assistance of 
counsel because of the illness of Mr. Merritt. In the motion, which 
was sworn to by Mr. Medlin, Mr. Medlin said he believed the sickness 
and pain Mr. Merritt was suffering adversely affected his ability to 
conduct the trial. He said that on occasion, “Sunday sessions” were 
scheduled to discuss strategy and Mr. Merritt was late for them so 
that little strategy was discussed. Mr. Medlin said in the motion that 
Mr. Merritt, against his advice, made a motion 7n limine to suppress 
a part of the defendant’s confession, which led the State to move to 
suppress other parts of the confession. Both motions were allowed, 
which excluded evidence of second-degree murder which might have 
led to a conviction of second-degree rather than first-degree murder. 


Mr. Medlin also said in the motion that Mr. Merritt had procured 
a psychologist to evaluate the defendant. The psychologist’s report 
referred to medical opinions which he was not qualified to give. Mr. 
Merritt gave a copy of the report to the district attorney without dis- 
cussing the matter with Mr. Medlin. Mr. Medlin said the psychologist 
should not have been considered as a witness for the defendant and 
the report should not have been delivered to the district attorney. 


Judge James R. Strickland, who presided at the guilt phase of the 
trial, denied the motion for appropriate relief. As to the allegation 
that Mr. Merritt should not have moved to suppress part of the 
defendant’s confession, Judge Strickland found that the part of the 
confession that was suppressed would have been highly prejudicial to 
the defendant at the guilt phase of the trial. A part of the confession 
was irrelevant to the guilt phase of the trial and the defendant was not 
prejudiced by its exclusion. As to the giving of the psychologist’s 
report to the district attorney, Judge Strickland found that there was 
no evidence that the district attorney used the report in any way and 
no prejudice to the defendant was shown by the delivery of the report 
to the district attorney. 


Judge Strickland ruled that there was not a showing that Mr. 
Merritt’s representation was deficient, or if it was that the defendant 


1. Mr. Merritt died approximately nine months later as a result of the illness. 


IN THE SUPREME COURT 143 


STATE v. HARRIS 
(338 N.C. 129 (1994)] 


was prejudiced by it. He concluded that an evidentiary hearing was 
not necessary and denied the defendant’s motion. 


[4] The defendant first says it was error for the court not to conduct 
a hearing on his motion, particularly his allegations that Mr. Merritt 
failed to conduct meaningful meetings with co-counsel and the 
defendant to discuss trial preparation and that the case went to trial 
without adequate preparation. 


The defendant made the motion for appropriate relief pursuant to 
N.C.G.S. § 15A-1414(b). In regard to a motion made under this sec- 
tion, N.C.G.S. § 15A-1420(c) provides: 


(1) Any party is entitled to a hearing on questions of law or fact 
arising from the motion and any supporting or opposing infor- 
mation presented unless the court determines that the motion 
is without merit. The court must determine, on the basis of 
these materials and the requirements of this subsection, 
whether an evidentiary hearing is required to resolve questions 
of fact. 


(2) An evidentiary hearing is not required when the motion is made 
in the trial court pursuant to G.S. § 15A-1414, but the court may 
hold an evidentiary hearing if it is appropriate to resolve ques- 
tions of fact. 


We cannot hold that the court committed error by not holding an 
evidentiary hearing. The motion contained a general allegation that 
because of his illness, Mr. Merritt did not conduct meaningful meet- 
ings with the defendant or his co-counsel and that the case went to 
trial without adequate preparation. The only specific allegations as to 
ineffective assistance of counsel because of this lack of preparation 
dealt with the motion to suppress a part of the defendant’s confession 
and the delivery of the psychologist’s report to the district attorney. 
Judge Strickland had conducted the trial and was able to determine 
the effect of these two matters without an evidentiary hearing. There 
were no specific contentions that required an evidentiary hearing to 
resolve questions of fact. 


This assignment of error is overruled. 


The defendant next assigns error to the court’s failure to find he 
had ineffective assistance of counsel. He concedes there is no evi- 
dence in the record which would support such a finding because, he 
says, the court did not conduct an evidentiary hearing. He says he 
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made this assignment of error to preserve the issue. Although we 
overrule this assignment of error, we note that the defendant may 
make a motion for appropriate relief under N.C.G.S. § 15A-1415 and 
present any additional evidence he may have as to ineffective assist- 
ance of counsel. 


{5] The defendant next assigns error to the overruling of his objec- 
tion to a question asked his brother by the State on cross-examination 
during the sentencing hearing. The defendant’s brother testified as to 
the defendant’s criminal history, which was largely inter-related with 
his own. The defendant’s brother testified further as to the defend- 
ant’s addiction to crack cocaine, noting that on one occasion upon the 
release of the defendant from one treatment program, he returned to 
the brother’s home and the brother’s television set and other valuable 
possessions were soon missing. On cross-examination, the State 
elicited testimony, without objection, that the defendant had been 
fired from several jobs. The following colloquy then occurred: 


[Mr. ANDREwS:] In other words, he’s just not going to work, is he, 
Mr. Harris? Your brother just won't work, will he? 


Mr. HEnrRy: Objection, Your Honor. 


THE Court: Well, overruled if he knows. Do you know the 
answer to that, sir? 


[Mr. HARRIS:] I would say he is sick. He needs a doctor. 


The defendant contends that the only purpose of this question 
was to make the jury think the defendant is a shiftless person. Being 
a Shiftless, lazy person, says the defendant, is not an aggravating cir- 
cumstance under N.C.G.S. § 154-2000, and it was error to let the State 
create such a circumstance by asking this question. See State v. 
Brown, 320 N.C. 179, 358 S.E.2d 1, cert. denied, 484 U.S. 970, 98 
L. Ed. 2d 406 (1987). 


The testimony elicited was certainly not unfavorable to the 
defendant. The witness in effect denied his brother was shiftless and 
lazy but said he was sick. The question added very little to the testi- 
mony that had been elicited as to the defendant’s character. 


This assignment of error is overruled. 
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[6] The defendant next assigns error to two instances in which the 
court interrupted the defendant’s counsel while he was examining a 
witness during the penalty hearing. He says these interruptions inti- 
mated to the jury that the testimony of the witness was not relevant, 
but because this is a capital case the jury would have to listen to it. 
The defendant says this is error. See State v. Holden, 280 N.C. 426, 185 
S.E.2d 889 (1972); State v. Woolard, 227 N.C. 645, 44 $.E.2d 29 (1947). 


The defendant called his mother, Mrs. Mode, as a witness at the 
sentencing hearing. The defendant’s attorney opened his questioning 
by inquiring extensively about her first marriage. Other than referring 
to “the boys’ ”” comprehension of problems in the marriage, the first 
eight transcript pages of Mrs. Mode’s testimony fail to mention the 
defendant. The court’s first intervention occurred after the following 
sequence of questions and answers: 


Q. Do you recall the day that you finally decided to leave David 
Harris, your husband, your first husband? 


A. Yes, I do. 
@. What happened on that day? 


A. Well, he had—we had been arguing. He had been slapping me 
around that day. And on this particular occasion, I had gone to sit 
down on the living room couch and he had progressed with his 
meanness over the years and it had gotten worse and worse. But 
on this particular day, I had walked away from him and had 
wanted to sit down on the couch; and I had a television to my 
right and a full-length coffee table in front of me. And I was— 


THE CourT: Mr. Medlin, I don’t want to interrupt, but how is 
this relevant to the issues involved in this lawsuit{?] 


Me. MEDLIN: Your Honor, I'll tie that up in just a second, if you 
will permit me. 


THE Court: All right, go ahead. 


Counsel continued to ask questions permitting the witness to con- 
clude the story of the break-up of the marriage and progressed on to 
the witness’ second marriage. This marriage resulted in the birth of a 
handicapped daughter. The mother next testified extensively about 
the medical problems this child suffered. The second intervention by 
the court occurred as follows: 
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Q. What, if anything—tell me about Jennifer being born? What, 
if any, complications was she born with? 


A. She is a multiple handicapped child. She has several birth 
defects. 


@. What are they’? 


A. She has a neurologic problem. It is called arachnoidea. It is 
the covering on the brain. Her brain is like chocolate on a cake 
and in some places for her it doesn’t exist. And it has a lot of sen- 
sory nerves into it and it affected her memory, her balance, her 
ability to do anything. 


Q. Any other birth defects she was born with? 
A. Yes, she was born deaf. 
Q. Completely deaf? 


A. She has maybe 20, 25 percent hearing in her left ear, but it is 
not usable to her. 


@. Does she have some assistance with the hearing? 
A. Yes, she does. She wears a hearing aid. 
Q. What, if anything, was she born with? 


A. She has a heart problem. She has a growth problem. She has 
a vision defect. 


THE CourT: Again, Mr. Medlin, I assume this has some rele- 
vancy to the issues here? 


Mr. MEDLIN: Yes, sir, it has complete relevance to the issues 
here and it will become apparent in just a little while. 


THE Court: All right. 


We note that in over fifty transcript pages of direct examination, these 
two brief questions were the only times the court spoke except in 
response to infrequent objections. In comparing the events to the con- 
trolling statute, we note that the trial court is charged with “exercis|ing] 
reasonable control over the mode and order of interrogating witnesses 
and presenting evidence so as to... avoid needless consumption of 
time... .” N.C.G.S. § 8C-1, Rule 611(a)(2) (1992). Judge Britt did no 
more in either situation than ensure that defense counsel was not 
consuming the court’s time with irrelevant material. Once assured 
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by counsel that the evidence had relevance, the court permitted the 
questioning to continue without further comment and expressed no 
opinion on the evidence. The court in no way abused its discretion 
nor approached the level of interference which would be error. 


This assignment of error is overruled. 


[7] The defendant next assigns error to several parts of the district 
attorney’s argument to the jury. No objection was made to them at 
trial, but the defendant says the court should have intervened ex 
mero motu and stopped them with instructions to the jury to disre- 
gard those parts of the argument. If no objection is made, we will not 
order a new trial based on an improper jury argument unless it con- 
stitutes a gross impropriety which “so infected the trial with unfair- 
ness as to make the resulting conviction a denial of due process.” 
State v. McCollum, 334 N.C. 208, 224, 483 S.E.2d 144, 152 (1993), cert. 
denied, __ U.S. ___, 129 L. Ed. 2d 895, 62 U.S.L.W. 3871 (30 June 
1994) (quoting Darden v. Wainwright, 477 U.S. 168, 181, 91 L. Ed. 2d 
144, 157 (1986)). 


The defendant’s mother and brother testified to the very bad con- 
ditions under which the defendant was reared. In his argument to the 
jury, the district attorney in an effort to counteract the mother’s testi- 
mony said: 


I’m sure that she has tried to color this as best she can in the light 
that is most favorable to Bobby Harris[.} I mean, a mother would 
do that. 


I’m not certain that all of these things she has testified about 
happened exactly the way she said they did. 


At a later time in his argument, the court ex mero motu corrected the 
district attorney when he expressed his opinion in his argument, but 
did not instruct the jury to disregard the argument. 


We agree with the defendant that by stating his opinion as to the 
credibility of a witness, the district attorney violated N.C.G.S. 
§ 15A-1230. See State v. Riddle, 311 N.C. 734, 319 $.E.2d 250 (1984). 
We cannot hold, however, that this argument was so grossly improp- 
er that it “so infected the trial with unfairness as to make the result- 
ing conviction a denial of due process.” State v. McCollum, 334 N.C. 
208, 224, 433 S.E.2d 144, 152 (quoting Darden v. Wainwright, 477 U.S. 
168, 181, 91 L. Ed. 2d 144, 157). It is a matter of common knowledge 
that a mother will likely shade her testimony favorably for her son. 
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The district attorney could argue this to the jury and the error of stat- 
ing it in the form of his opinion was de minimis. State v. McHone, 
334 N.C. 627, 640, 435 S.E.2d 296, 304 (1993), cert. denied, U.S. 
___, 128 L. Ed. 2d 220 (1994). 





[8] The defendant next contends under this assignment of error that 
the district attorney argued matters that were not in evidence. State 
v. Britt, 288 N.C. 699, 220 S.E.2d 283 (1975); State v. Monk, 286 N.C. 
509, 212 S.E.2d 125 (1975); State v. Smith, 279 N.C. 163, 181 S.E.2d 
458 (1971). The district attorney argued that the defendant had not 
offered any evidence from previous employers which would have 
shown he was a good worker, or from former teachers which would 
have shown he was a good student. The defendant says this was an 
attempt by the State to create a nonstatutory aggravating circum- 
stance, the lack of an exemplary work and educational background. 
This argument by the district attorney did not involve facts that were 
not in evidence. It was a comment on the failure of the defendant to 
offer evidence which might have mitigated his punishment. This argu- 
ment was proper. State v. Reid, 334 N.C. 551, 555, 434 S.E.2d 193, 196 
(1993). Nor can we hold that it was error, as argued by the defendant, 
for the district attorney to comment on the fact that defendant was 
not mentally retarded. This again was a comment on a lack of evi- 
dence which might have mitigated the defendant’s punishment. 


[9] The defendant also contends it was error for the district attorney 
to argue that a life sentence was like a “slap on the wrist” or a “pat on 
the back.” We note that the defendant’s attorney argued the severe 
punishment involved in serving a life sentence. Both arguments were 
proper. The district attorney could argue that life in prison was not a 
severe enough punishment for the crime defendant had committed 
and this in effect was what he was arguing. 


[10] The defendant next contends it was error for the district attor- 
ney to argue that he was limited in the circumstances which he could 
submit justifying the imposition of the death penalty, while there was 
no limit except that of their own imagination as to what the defend- 
ant’s attorneys could submit in mitigation of his punishment. The 
defendant says only circumstances which may have mitigating value 
may be submitted to the jury and not any circumstances that may be 
the product of the defendant’s imagination. See State v. Irwin, 304 
N.C. 93, 104, 282 S.E.2d 439, 446 (1981). 


The district attorney may have overstepped the bounds of what 
the defendant could prove for mitigating circumstances, but the argu- 
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ment was not so grossly improper that the conviction was a denial of 
due process. 


[11] The defendant argues further, under this assignment of error, 
that the district attorney misstated the evidence in arguing about the 
testimony of Dr. Thomas W. Brown, a forensic psychiatrist and an 
expert in the field of addiction medicine. Dr. Brown testified about 
the defendant’s disease of alcoholism and how it affected his mental 
functioning at the time of the killing. The doctor had interviewed the 
defendant and had examined his medical records from the Onslow 
County Mental Health Center and Walter B. Jones Alcohol and Drug 
Treatment Center. In his argument to the jury, the district attorney 
said that all the doctor knew about the defendant was what the 
defendant had told him. The district attorney’s argument, although 
not completely accurate as to the basis of Dr. Brown’s diagnosis, was 
not so grossly improper as to require a new trial. 


This assignment of error is overruled. 


[12] The defendant next assigns error to the following part of the 
charge during the sentencing hearing: 


Members of the jury, robbery is by definition a felony involv- 
ing the use or threat of violence to the person. A person has been 
previously convicted, if he has been convicted and not merely 
charged and if his conviction is based on conduct which occurred 
before the events out of which this murder arose. 


If you find from the evidence beyond a reasonable doubt that 
on or about the alleged date the defendant had been convicted of 
robbery and that the defendant killed the victim after he commit- 
ted robbery, you would find this aggravating circumstance .... 


The defendant says that this instruction is erroneous because the 
first sentence of the second paragraph allowed the jury to find the 
aggravating circumstance that the defendant had previously been 
convicted of a felony involving the use or threat of violence to the 
person, based on the robbery that occurred in conjunction with the 
murder. The defendant did not object to the charge at the time it was 
given and he did not request additional instructions. We must review 
this assignment of error under the plain error rule. State v. Gibbs, 335 
N.C. 1, 49, 486 S.E.2d 321, 349 (1998), cert. denied, ___—-U.S. ___, 129 
L. Ed. 2d ___, 62 U.S.L.W. 3861 (27 June 1994). 
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We note that the State and the defendant offered evidence of the 
defendant’s conviction of robbery in Oklahoma prior to any of the 
events in this case. The district attorney argued the prior conviction 
to the jury as the basis for finding the aggravating circumstance. We 
do not believe the ambiguous language to which the defendant 
assigns error rises to the level of plain error, particularly in light of 
the instruction in the previous sentence that the defendant’s convic- 
tion must have been based on conduct that occurred before the 
events out of which the murder for which he was being tried arose. 


This assignment of error is overruled. 


[13] The defendant next assigns error to a part of the charge in which 
the court said, “[y]ou would find this mitigating circumstance if you 
find that the defendant was suffering from the disease of alcoholism 
and was intoxicated at the time of this offense, and that this impaired 
his capacity to appreciate the criminality of his conduct or to con- 
form his conduct to the requirements of law.” The defendant says it 
was error to require him to prove both the disease of alcoholism and 
that the defendant was intoxicated at the time of the crime in order 
to have the jury find this mitigating circumstance. 


The first difficulty with this argument by the defendant is that the 
defendant, through his attorney, agreed at the charge conference that 
the court would charge on this feature of the case as it did. If there 
was error in the charge, it was invited error and we shall not review 
it. State v. Williams, 333 N.C. 719, 728, 430 S.E.2d 888, 893 (1993). 


We note that there was no error in this part of the charge. Dr. 
Brown, the witness upon whom the defendant relied to establish this 
mitigating circumstance, testified that it was a “clear history of alco- 
holism and active drinking right up to the period of the offense in 
question,” which caused the defendant to act as he did. We cannot 
find any evidence in the record that either the disease or the defend- 
ant’s intoxication alone would support the finding of this mitigating 
circumstance. The court thus properly did not so charge the jury. 


This assignment of error is overruled. 


[14] The defendant next assigns error to a part of the charge in which 
the court instructed the jury that it could consider nonstatutory miti- 
gating circumstances which it found to have mitigating value. He con- 
tends that when the court submits a mitigating circumstance to the 
jury, it must consider it. The defendant candidly admits that we have 
determined this issue contrary to his position in State v. Hill, 331 N.C. 
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387, 417, 417 S.E.2d 765, 780, cert. denied, __—-U.S. ___, 122 L. Ed. 2d 
684, reh’g denied, _ U.S. __, 123 L. Ed. 2d 503 (1993); State v. Huff, 
325 N.C. 1, 59, 381 S.E.2d 635, 669 (1989), zudgment vacated on other 
grounds, 497 U.S. 1021, 111 L. Ed. 2d 777, on remand, 328 N.C. 532, 
402 S.E.2d 577 (1990); and State v. Fullwood, 323 N.C. 371, 373 S.E.2d 
518 (1988), judgment vacated on other grounds, 494 U.S. 1022, 108 
L. Ed. 2d 602 (1990), on remand, 329 N.C. 233, 404 S.E.2d 842 (1991). 
He requests that we reconsider this question. We decline to do so. 
This assignment of error is overruled. 


{15] The defendant next contends there is error in the following por- 
tion of the charge: 


If you find from the evidence one or more mitigating circum- 
stances, you must weigh the aggravating circumstances against 
the mitigating circumstances. When deciding this issue, each 
juror may consider any mitigating circumstance or circumstances 
that the juror determines to exist by a preponderance of the evi- 
dence in issue two. 


The defendant says that by the use of the word “may” in instruct- 
ing the jury how to consider mitigating circumstances, the court told 
the jury that it did not have to consider the mitigating circumstances, 
which is error. We answered this question contrary to the defendant's 
position in State v. Jones, 336 N.C. 229, 443 S.E.2d 48 (1994) and State 
v. Lee, 335 N.C. 244, 439 $.E.2d 547 (1994). This assignment of error 
is overruled. 


PROPORTIONALITY REVIEW 





[16] In reviewing the sentence, as we are required to do by N.C.G.5. 
§ 15A-2000(d), State v. Brown, 320 N.C. 179, 358 $.E.2d 1; State v. 
Williams, 308 N.C. 47, 301 S.E.2d 335, cert. denied, 464 U.S. 865, 78 
L. Ed. 2d 177, reh’g denied, 464 U.S. 1004, 78 L. Ed. 2d 704 (1983), we 
have conducted a thorough review of the transcript, record on 
appeal, briefs, and oral arguments of counsel, and we conclude that 
the jury’s finding of each aggravating circumstance was supported by 
the evidence. We further conclude that nothing in the record suggests 
that the jury sentenced the defendant to death while under the influ- 
ence of passion, prejudice, or any other arbitrary factor. 


Our final task is to determine whether the sentence was exces- 
sive or disproportionate to the penalties imposed in other first-degree 
murder cases. As we have noted in the past, there are cases where the 
“nature of the crime and the character of the defendant in every 
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instance distinguish [the] case in some way from others in the pool.” 
- State v. Brown, 320 N.C. 179, 231, 358 8.E.2d 1, 34. We find this to be 
one of those cases. As noted below, this defendant and this crime are 
clearly distinguishable from those cases in the pool which resulted in 
life sentences based either upon a jury recommendation of life or 
upon a finding by this Court that the death sentence imposed was dis- 
proportionate. The facts and circumstances in “death affirmed” cases 
are similarly distinguishable. In a discussion of cases such as this and 
of appellate courts’ duties to conduct thorough proportionality 
reviews, the United States Supreme Court stated: 


The primary concern in the Eighth Amendment context has 
been that the sentencing decision be based on the facts and cir- 
cumstances of the defendant, his background, and his crime. In 
scrutinizing death penalty procedures under the Eighth Amend- 
ment, the Court has emphasized the “twin objectives” of “mea- 
sured consistent application and fairness to the accused.” .... It 
is a routine task of appellate courts to decide whether the evi- 
dence supports a jury verdict and in capital cases in “weighing” 
States, to consider whether the evidence is such that the sen- 
tencer could have arrived at the death sentence that was 
imposed. ... [A] similar process of weighing aggravating and mit- 
igating evidence is involved in an appellate court’s proportionali- 
ty review. Furthermore, this Court has repeatedly emphasized 
that meaningful appellate review of death sentences promotes 
reliability and consistency. It is also important to note that state 
supreme courts in States authorizing the death penalty may well 
review many death sentences and that typical jurors, in contrast, 
will serve on only one such case during their lifetimes. 


Clemons v. Mississippi, 494 U.S. 738, 748-749, 108 L. Ed. 2d 725, 738- 
39 (1990) (citations omitted). 


In determining proportionality, we are impressed with the cal- 
lousness exhibited by the defendant in this case. The defendant 
acknowledged that his purpose in carrying out the crime was to 
obtain the wherewithal to flee other legal problems. The defendant 
and his companion planned the robbery well in advance and the 
defendant acknowledged that he carried a knife, though he indicated 
that the plan did not entail his using the knife. The defendant evi- 
denced a degree of cowardice in attacking the victim without warn- 
ing and from behind, stabbing him three times in rapid succession. 
See State v. Greene, 324 N.C. 1, 376 S.E.2d 430 (1989), judgment 
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vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 603, on 
remand, 329 N.C. 771, 408 S.E.2d 185 (1990). According to the defend- 
ant, he was aware that the victim was seriously wounded and he took 
steps to make the victim more comfortable before the defendant was 
placed on the shore. However, this testimony was contradicted by the 
victim’s rescuer who testified that the victim indicated he had been 
“rolled out of the boat.” This witness, as well as rescue and medical 
personnel, testified that the victim was cold and wet when found. The 
defendant himself noted that after stabbing the victim and then 
“help{ing]” him, the defendant and his companion went through the 
victim’s pockets and took his wallet and keys. The defendant further 
confessed that he told the victim that help would be sent, but the 
defendant never took steps to fulfill this promise. The evidence indi- 
cated the defendant could have told the wildlife officer, who stopped 
the defendant’s boat moments after the victim had been unloaded, 
about the victim. The defendant stated, however, “I didn’t think about 
telling [the officer] what happened unless he would of—if he had 
detained me, yea I would have told him what happened, but I was 
hoping that he would let me go.” The defendant went on to indicate 
that both he and his accomplice intended to call for help, but neither 
availed himself of the myriad of opportunities their movements fur- 
nished. The defendant could have telephoned “911” anonymously 
from a pay phone they passed along the road or from telephones in 
his accomplice’s house or in the victim’s house. Instead, the defend- 
ant left the victim to suffer for some ten hours before he was rescued. 
State v. Barfield, 298 N.C. 306, 259 8.E.2d 510 (1979), cert. denied, 
448 U.S. 907, 65 L. Ed. 2d 1187, reh’g denied, 448 U.S. 918, 65 
L. Ed. 2d 1181 (1980) (defendant saw her victim suffering and took no 
action to save him); cf., State v. Bondurant, 309 N.C. 674, 309 S.E.2d 
170 (1983) (defendant immediately sought help after shooting victim). 
The duration of the victim’s suffering has been found to be signifi- 
cant. E.g., State v. Artis, 325 N.C. 278, 384 $.E.2d 470 (1989), sentence 
vacated, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990), on remand, 329 N.C. 
679, 406 S.E.2d 827 (1991); see State v. Brown, 315 N.C. 40, 337 5.E.2d 
808 (1985), cert. denied, 476 U.S. 1165, 90 L. Ed. 2d 733 (1986), over- 
ruled on other grounds, 321 N.C. 570, 364 8.E.2d 373 (1988). With the 
victim marooned, the defendant and his accomplice proceeded to the 
victim’s home, used his keys to enter, stole two guns and some beer, 
then headed for Georgia. While the defendant surrendered himself to 
the authorities and cooperated fully, he did so a week after the mur- 
der, and only after being informed that the victim, prior to his death, 
had identified the defendant by name and that police were looking for 
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him. Evidence at trial indicated that the wounds suffered by the vic- 
tim need not have been fatal. The victim died some fifteen hours after 
the attack and roughly five hours after his rescue as the result of 
blood loss. Though the defendant indicated in his confession that he 
regretted his action, it is noteworthy that no member of the jury 
found mitigating value in the defendant's purported remorse. The evi- 
dence introduced at trial indicated the defendant had an extensive 
record of past criminal activity including an armed robbery on a mil- 
itary installation at Fort Sill, Oklahoma in 1986 for which the defend- 
ant was sentenced to five years in a Federal Correctional Institution. 
As noted previously, the defendant confessed that the instant robbery 
was planned in order to obtain funds and a vehicle in order to flee the 
state and to avoid the consequences of other criminal activities. 


The jury found as aggravating circumstances that: (1) the defend- 
ant had been previously convicted of a felony involving the use or 
threat of violence to the person; and (2) the capital felony was com- 
mitted for pecuniary gain. 


Twenty-three mitigating circumstances were submitted to the 
jury, but jurors found only eight. The eight found by one or more 
jurors were: (1) that the capacity of the defendant to appreciate the 
criminality of his conduct or to conform his conduct to the require- 
ments of the law was impaired, N.C.G.S. § 15A-2000(f)(6); (2) the 
defendant has acknowledged his guilt to law enforcement officers; 
(3) the defendant took responsibility for the killing and did not try to 
minimize his culpability in the murder in his confession; (4) the 
defendant’s confession was consistent with the evidence uncovered 
by the sheriff's department in the course of their investigation; (5) 
after the arrest, the defendant, freely and knowingly waived his con- 
stitutional right to remain silent and to have an attorney; (6) the 
defendant is a product of a dysfunctional home environment; (7) the 
defendant experienced repeated violence in the form of verbal abuse, 
physical abuse and emotional abuse during childhood; (8) the defend- 
ant suffered from continual alcohol and drug abuse from an early age. 
The defendant offered extensive evidence regarding his childhood 
and upbringing, in part asserting that frequent moves and a lack of 
love and nurturing mitigated his actions in this case. We would note 
that while there was evidence of abuse and neglect, there was also 
ample evidence to indicate the defendant’s mother, brother and other 
relatives made every effort to provide loving guidance and to help 
him overcome his drug and alcohol problems. In response to his 
brother's effort to give the defendant a fresh start after undergoing 
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drug rehabilitation, the defendant waited until his brother and sister- 
in-law left for work, then according to the brother, “[m]y TV, VCR, 
rent money, albums, the tapes, and everything was gone out of my 
apartment.” The defendant was found in the apartment “cracked out” 
and holding a crack pipe. Evidence showed that the frequent moves 
were the result of the defendant’s stepfather’s military commitment 
and the number and frequency of the moves does not appear exces- 
sive. We find there was sufficient evidence for the jury to conclude 
the nonstatutory mitigating circumstances not found lacked mitigat- 
ing value. 


The defendant offered a proportionality review in his brief. In this 
review, the defendant sets forth twelve cases for comparison. He con- 
tends these cases, which resulted in life sentences, are substantially 
similar to the instant case and therefore, this Court should find the 
death penalty in the instant case disproportionate and impose a sen- 
tence of life imprisonment. 


The first three cases cited by the defendant are cases in which the 
death penalty was found disproportionate. In State v. Young, 312 N.C. 
669, 325 S.E.2d 181 (1985), the defendant, age nineteen, was one of 
three men who decided, after an evening of drinking, to go to the vic- 
tim’s house to buy more liquor. The defendant suggested that they rob 
and kill the man instead. Following the plan, the three men gained 
entrance by indicating they were there to purchase liquor. Once 
inside the house, the defendant pulled a knife and stabbed the victim 
twice in the chest. When the victim managed to remove the knife, 
another of the attackers stabbed the victim five or six times in the 
back. The defendant and his cohorts then searched the house and 
stole numerous valuables. Medical evidence indicated the victim died 
shortly after being stabbed as a result of one wound which pierced 
the heart. Two key factors distinguish the instant case. In Young, the 
aggravating circumstances were limited to those involving the crime 
at hand—that is, the defendant committed the murder for pecuniary 
gain and while engaged in the commission of armed robbery. In 
the case at bar, the jury did not find the mitigating circumstance of 
the defendant’s age and found the aggravating circumstance that the 
defendant had previously committed a violent felony. 


In State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983), the victim 
was robbed, then shot twice in the head at close range. This Court 
indicated that there was no evidence of the events after the defend- 
ant and victim were seen leaving together. The sole aggravating cir- 
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cumstance was that the murder was committed for pecuniary gain. 
The jury found in mitigation that the defendant had no significant his- 
tory of prior criminal activity and the statutory catch-all. The aggra- 
vating circumstance of the present defendant's having committed a 
prior violent felony distinguishes this case from the case at bar. 


The defendant next cites State v. Stokes, 319 N.C. 1, 352 S.E.2d 
653 (1987), in which this Court found the death sentence to be 
disproportionate. In Stokes, the defendant and others decided to rob 
the owner of a warehouse. The owner, age 70, was attacked as he left 
his business. The defendant was one of two assailants who actually 
administered blows to the victim with sticks they had carried for that 
purpose. They robbed the victim and left him lying on the ramp where 
the assault occurred. He died some fourteen hours after the assault as 
a result of head injuries including a fractured skull. The co-assailant, 
Murray, received a life sentence for his role in the assault (see State 
v. Murray, 310 N.C. 541, 3138 S.E.2d 523 (1984), overruled on other 
grounds by State v. White, 322 N.C. 506, 518, 369 S.E.2d 813, 819 
(1988)). Stokes was found guilty under the felony murder theory. The 
sentencing jury found the aggravating circumstance that the crime 
was especially heinous, atrocious, or cruel. The jury also found the 
presence of mitigating circumstances without specifying what they 
were. In State v. Lawson, we held that, “[sjince the jury did not 
specify which mitigating circumstances it found and specified that it 
found ‘one or more,’ we must assume for purposes of proportionality 
review that the jury found both mitigating circumstances sub- 
mitted... .” State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 
(1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). We re- 
affirmed that holding in Stokes, where twelve mitigating circum- 
stances were submitted. In distinguishing Stokes from the instant 
case, we note that Stokes was only seventeen-years-old at the time he 
committed the murder, that he had no significant history of criminal 
activity, and that he committed the crime while under the influence of 
mental or emotional disorder. Further, he was not convicted under 
the theory of premeditation and deliberation. As the Court in Stokes 
noted, the aforementioned combination of circumstances found in 
robbery cases have generally resulted in life sentences. 


In State v. Holland, 318 N.C. 602, 350 S.E.2d 56 (1986), overruled 
on other grounds by State v. Childress, 321 N.C. 226, 362 S.E.2d 263 
(1987), the victim was found nude, lying on the floor in the bedroom 
of his house. He had been stabbed numerous times in his chest. Valu- 
ables and the victim’s car were missing from the house. The defend- 
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ant had been involved in a homosexual relationship with the victim. 
At trial, the defendant was found guilty under the theory of premedi- 
tation and deliberation, The jury did not find the defendant guilty of 
felony murder. Two aggravating circumstances were found, that the 
murder was committed while the defendant was engaged in commit- 
ting robbery with a dangerous weapon and that the murder was com- 
mitted for pecuniary gain. However, this Court subsequently vacated 
the underlying conviction for robbery with a dangerous weapon. The 
jury also found two mitigating circumstances, that the defendant did 
not resist arrest and that he had been abused by his father. The 
absence of a prior conviction of a violent felony is a significant dis- 
tinguishing factor between Holland and the case at bar. 


State v. Wilson, 311 N.C. 117, 316 S.E.2d 46 (1984), is the next 
case upon which the defendant relies. The evidence in that case 
showed that the defendant was dropped off at the victim’s residence 
so that he could inquire about possible employment. When picked up 
approximately thirty minutes later, the defendant was armed with a 
.22-caliber pistol] and in possession of money and jewelry. He stated 
that he had killed “old man Teel.” The victim, Mr. Teel, was found 
dead in his home. He had one gunshot wound in the head and four in 
the chest and upper abdomen. He died as a result of multiple gunshot 
wounds. Both premeditation and deliberation and felony murder 
were submitted to the jury, but they returned a verdict based solely 
upon felony murder and specifically rejected premeditation and 
deliberation. In reaching a decision on sentencing, the jury found the 
same two aggravating circumstances as were found in the instant 
case: (1) that the defendant had previously been convicted of a felony 
involving the use of violence to the person; and (2) that the murder 
was for pecuniary gain. The jury also found two statutory and seven 
nonstatutory mitigating circumstances. In answer to whether the 
aggravating circumstances outweighed the mitigating circumstances 
beyond a reasonable doubt. the jury answered “no.” A sentence of life 
imprisonment was then imposed. In distinguishing Wilson from the 
instant case, we would note the jury in this case found the defendant 
guilty on both theories of murder and also that the jury found only 
one statutory mitigating circumstance and found that the aggravating 
circumstances outweighed those in mitigation. 


In State v. Whisenant, 308 N.C. 791, 303 8.E.2d 784 (1983), the 
defendant was convicted in the first-degree murder of a 79-year-old 
man and his 66-year-old female housekeeper. Each victim was found 
to have died from a single gunshot wound to the back of the head. The 
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jury found the defendant guilty of first-degree murder based on both 
premeditation and deliberation and felony murder. The jury was 
unable to reach a unanimous verdict regarding sentencing, so as 
required by N.C.G.S. § 15A-2000(b) (1988), the court imposed a life 
sentence. 


State v. Hunt, 305 N.C, 238, 287 S.E.2d 818 (1982), upon which the 
defendant relies, involves the death of Walter Ray, a man known to 
run an illegal whiskey house and to keep large sums of cash. The 
defendant had been to Ray’s trailer before and had expressed an 
intent to “rip off” Ray. In an effort to get cash, the defendant, wearing 
gloves, entered Ray’s trailer and grabbed him from behind. He forced 
Ray into a bedroom where the defendant pocketed approximately 
$400 in cash and a pistol. He then threatened Ray with the pistol. 
After Ray pleaded for the defendant not to kill him that way, the 
defendant permitted the victim to drink alcohol and take some pills. 
Once the victim became sluggish, the defendant used a knife to inflict 
wounds on the victim’s forearms in the vicinity of his wrist. He later 
deepened the wounds and waited while the victim bled to death. 
Investigating officers first believed the wounds were self-inflicted. 
Later, the defendant spoke with a friend and gave a detailed recount- 
ing of the murder. Several months later, the friend informed authori- 
ties who arrested the defendant based on this information. As the 
State notes, the details of this crime are very similar to the case at bar, 
the jury found three aggravating circumstances including: (1) the 
defendant had been previously convicted of a felony involving the use 
of violence to the person; (2) the murder was committed for the pur- 
pose of avoiding a lawful arrest; and (3) the murder was committed 
while the defendant was engaged in the commission of a dangerous 
felony, to wit, robbery with a dangerous weapon. The jury did not 
reach the issue of mitigating circumstances, because it was deter- 
mined by the jury that they could not unanimously find beyond a rea- 
sonable doubt that the aggravating circumstances were sufficiently 
substantial to call for the imposition of the death penalty. 


In State v. Murray, 310 N.C. 541, 313 S.E.2d 523, the companion 
case to State uv. Stokes, 319 N.C. 1, 352 S.E.2d 653, the defendant 
received a life sentence upon a jury finding that he was guilty of mur- 
der under the felony murder theory. While the jury found the same 
aggravating circumstances as were found in the instant case, the 
absence of premeditation and deliberation is of importance in com- 
paring the two cases. 
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The defendant next argues State v. Bare, 309 N.C. 122, 305 8.E.2d 
513 (1983), is a comparable case. In Bare, the victim was thrown 
down a mine shaft two different times and the second time rocks 
were thrown in after him to ensure that he fell all the way to the bot- 
tom. The motive in Bare was revenge. The defendant was found guilty 
of first-degree murder on the basis of premeditation and deliberation. 
The jury found three aggravating circumstances: (1) that the defend- 
ant had previously been convicted of a felony involving the use of vio- 
lence to the person; (2) that the capital felony was committed while 
the defendant was engaged in the commission of a kidnapping; and 
(3) that the murder was especially heinous, atrocious, or cruel. A life 
sentence resulted from the jury’s inability to unanimously find 
beyond a reasonable doubt that the aggravating circumstances were 
sufficiently substantial to call for the imposition of the death penalty. 


In State v. Prevette, 317 N.C. 148, 345 S.E.2d 159 (1986), the vic- 
tim, age 61, suffocated after being bound by the defendant. The vic- 
tim was discovered in her home. She was nude and her ankles, knees, 
wrists, and mouth were bound by various materials. The medical 
examiner concluded that the victim most likely died as a result of suf- 
focation caused by the gag tied around her mouth. Indications were 
that the victim was suffering from a sinus infection which made it 
impossible for her to breathe through her nose. Complications related 
to the sinus infection caused the cloth gag to form a virtually air tight 
seal on her mouth. Death most likely occurred within thirty minutes 
of the gag’s being placed across the victim’s mouth. The defendant 
met the victim while he was in prison through the victim's involve- 
ment with the Yoke Fellows, a religious organization which conduct- 
ed Bible studies and held devotionals with inmates. The defendant 
was found guilty of first-degree murder on the basis of premeditation 
and deliberation as well as the felony murder rule. The jury found two 
of the three aggravating circumstances which were submitted: (1) the 
defendant had been previously convicted of a felony involving the use 
or threat of violence to the person; and (2) the murder was committed 
while the defendant was engaged in the commission of kidnapping. 
The jury found none of the ten mitigating circumstances submitted, 
but unanimously recommended the defendant be sentenced to life 
imprisonment. 


The defendant also relies on State v. Wilson, 313 N.C. 516, 330 
S.E.2d 450 (1985), in which the defendant was convicted of first- 
degree murder based on felony murder. The victim was the manager 
of the Bishop Motel in Belmont. He was stabbed once in the chest, a 
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wound which punctured his heart resulting in his bleeding to death. 
The jury determined that the defendant was present and participated 
in the killing with others, but did not find that he delivered the fatal 
blow; intended that the victim be killed; or contemplated that deadly 
force might be used in the course of the robbery with a dangerous 
weapon. Five mitigating circumstances were found to exist including: 
(1) that the defendant is the father of two minor children and is obli- 
gated to support them to the best of his abilities; (2) that the defend- 
ant, based upon his level of education and work experience, is 
capable of rehabilitation; (3) that the defendant has members of his 
family who are willing to assist in his rehabilitation; (4) that the 
defendant has manifested his concern for his fellow man in providing 
unsolicited assistance to Donald Isley, who was in need right after a 
tragedy altered Mr. Isley’s life; and (5) that while the defendant has 
been convicted of a prior felony involving the use of violence, his 
involvement contained an element of self-defense. While the jury 
determined that the mitigating circumstances were insufficient to 
outweigh the aggravating circumstances, it also found that the aggra- 
vating circumstances were not sufficiently substantial to call for the 
imposition of the death penalty. 


The final case brought forward by the defendant is State v. 
Williams, 315 N.C, 310, 338 S.E.2d 75 (1986). In Williams, the defend- 
ant was the boyfriend of the victim’s daughter. The victim and her 
daughter had a history of violent physical confrontations. During the 
period preceding the murder, the defendant and his girlfriend had dis- 
cussed “getting rid” of the victim. After a violent argument, the daugh- 
ter called and spoke with the defendant and expressed the sentiment 
that she just wished he would “do it.” The victim’s house evidenced a 
struggle. She died as the result of ligature strangulation and an acute 
head injury. The defendant admitted his guilt to his girlfriend, but at 
trial presented evidence suggesting the victim’s daughter was the 
murderer. The defendant was convicted of first-degree murder. The 
jury determined that the defendant had previously been convicted of 
a felony involving the use or threat of violence to the person, and that 
the murder was committed for pecuniary gain. The jury was pre- 
sented with four mitigating circumstances and determined that one or 
more had mitigating value. In the absence of specifically denoted mit- 
igating circumstances, we must find that the jury determined all four 
had mitigating value. Lawson, 310 N.C. at 648, 314 S.E.2d at 503. The 
jury ultimately determined that, while the aggravating circumstances 
were not outweighed by the mitigating circumstances, they were not 
sufficiently substantial to call for the imposition of the death penalty. 
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We held recently: 


(T]he fact that in one or more cases factually similar to the one 
under review a jury or juries have recommended life imprison- 
ment is not determinative, standing alone, on the issue of whether 
the death penalty is disproportionate in the case under review. 
Early in the process of developing our methods for proportional- 
ity review, we indicated that similarity of cases, no matter how 
many factors are compared, will not be allowed to “become the 
last word on the subject of proportionality rather than serving as 
an initial point of inquiry.” [State v. Williams, 308 N.C. 47, 80-81, 
301 S.E.2d 335, 356 (1983).] Instead, we stated plainly that the 
constitutional requirement of “individualized consideration” as to 
proportionality could only be served if the issue of whether the 
death penalty was disproportionate in a particular case ultimate- 
ly rested upon the “experienced judgments” of the members of 
this Court, rather than upon mere numerical comparisons of 
aggravators, mitigators and other circumstances. Further, the fact 
that one, two, or several juries have returned recommendations 
of life imprisonment in cases similar to the one under review does 
not automatically establish that juries have “consistently” 
returned life sentences... . 


State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 46-47 (1994). 


We have noted in the past that conviction upon both premedita- 
tion and deliberation and felony murder theories is significant. State 
v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989), sentence vacated, 494 
U.S. 1023, 108 L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 
S.E.2d 827 (1991). In particular, a finding of premeditation and delib- 
eration indicates “a more calculated and cold-blooded crime.” State v. 
Lee, 335 N.C. 244, 297, 439 S.E.2d 547, 575, cert. denied, ___—sU.S. ___, 
130 L. Ed. 2d 162, 63 U.S.L.W. 3264 (8 October 1994) (citing Artis, 325 
N.C. 278, 384 S.E.2d 470). The State notes in its brief that the jury’s 
finding of the prior conviction of a violent felony aggravating circum- 
stance is significant in finding a death sentence proportionate. See 
e.g., Artis, 325 N.C. 278, 384 $.E.2d 470; State v. Brown, 320 N.C. at 
214, 358 S.E.2d at 24. We agree. Recently, in State v. Rose, 335 N.C. 
301, 351, 439 S.E.2d 518, 546, cert. denied, ___—-U.S. ___, 129 L. Ed. 2d 
883, 62 U.S.L.W. 3861 (27 June 1994), we determined that none of the 
cases in which the death sentence was determined by this Court to be 
disproportionate have included this aggravating circumstance. 
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We have not been able to find a case on “all fours” with this case. 
In examining the cases in the proportionality pool, we believe that if 
a murder is committed in a particularly egregious manner the jury is 
likely to return a recommendation that the death penalty be imposed. 
If on occasion a jury does not do so, that does not mean jurors are not 
regularly recommending the death penalty in cases which are similar 
in their cruelty. 


The murder in this case was especially callous and cruel. The vic- 
tim was stabbed, robbed, and thrown overboard while still alive. He 
was able to reach a pile of oyster shells where he stayed for several 
hours before he was found. The defendant might have been able to 
save the victim if he had availed himself of any one of the chances he 
had to do so after he had left him in the water. Not to do so was par- 
ticularly cruel. When the nature of the murder is considered in com- 
bination with the defendant’s past record, we cannot hold that the 
death sentence was disproportionate. 


NO ERROR. 


Chief Justice Exum concurring in part and dissenting in part. 


I concur in the result reached by the majority on the guilt phase 
of this case. However, given the manner in which the crime was com- 
mitted, defendant’s subsequent conduct, our precedents holding that 
death sentences under similar circumstances are disproportionate, 
the compelling mitigating circumstances found by the jury and that 
juries in this State have consistently returned life sentences under 
similar circumstances, I conclude the death penalty here as a matter 
of law is disproportionate. 


N.C.G.S. § 15A-2000(d)(2) mandates that we consider whether 
“the sentence of death is excessive or disproportionate to the penal- 
ty imposed in similar cases, considering both the crime and the 
defendant.” This requires a comparison of “the case at bar with other 
cases in the [proportionality] pool’ which are roughly similar with 
regard to the crime and the defendant, such as, for example, the man- 
ner in which the crime was committed and the defendant’s character, 
background, and physical and mental condition.” State v. Lawson, 
310 N.C. 632, 648, 314 S.E.2d 498, 503 (1984), cert. denied, 471 US. 


\. For a definition of those cases in the proportionality pool, see State v. Bacon, 
337 N.C. 66, 446 S.E.2d 542 (1994). 
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1120, 86 L. Ed. 2d 267 (1985). A comparison of this case to other 
capitally tried cases in our proportionality pool in which both crimes 
and defendants are similar to the crime and defendant in the instant 
case compels the conclusion that the sentence of death here is 
disproportionate. 


The State offered in evidence defendant’s out-of-court confession 
to investigators. It offered an edited version during the guilt proceed- 
ing and an unedited version during the sentencing proceeding. 
According to the unedited version of defendant’s confession, defend- 
ant and Joe Simpson, his accomplice, both worked for the deceased, 
John Redd, a shrimper. For about a week they had been talking about 
stealing Redd’s truck so they could go to Georgia. On the day of the 
murder, defendant and Simpson had been drinking. They planned to 
rob Redd while the three of them were shrimping. While shrimping, 
defendant and Simpson “dropped the net wrong. ... It was tangled up. 
John [Redd]... got upset about it and he kept yelling at us.... Then 
he started hounding Joe, saying you are just a piece of shit, ’d rather 
have Ida working for me. .. . [W]e never did plan to kill him. We did 
plan to rob him. What happened I don’t know. I guess [ got tired of his 
griping and I stabbed the man. I thought I only stabbed him twice, but 
after I stabbed him, we made him lay down in the boat. He laid down 
in the boat and he asked me did he have his liquor, so I gave him his 
liquor and I lit him a cigarette.” Defendant and Simpson decided to 
take the deceased to a beach; “but we got stuck, the boat motor stuck 
in the sand and we had to drag that out, but when we got there, Joe 
helped the man off the boat. I told the man that I would call some- 
body and try to send somebody to him to help him. ... We weren't 
going to throw him overboard. We was going to tie him up and put 
him on the bank. Then take his truck. ... When I put him down in the 
boat... I asked him, are you all right. He said boys I am hurting, don’t 
stick me again, don’t kill me. I said John I am not going to kill you, I 
am going to get you some help. John, I reckon he thought we was tak- 
ing him to the dock, because when we pulled up to the bank, I said 
O.K. John we're here. He looked up, put his hand on the side of the 
boat, and said we are at the dock? He looked up and he goes oh no 
don’t do that. That’s when Joe helped him out of the boat and put him 
on the bank... . I kept telling Joe I think I killed the man. Joe kept 
saying we need to call somebody and tell them where he was at. We 
never called anybody. Joe never called anybody. I never called any- 
body.” Defendant, when asked how he felt “inside,” replied, “Bad.” 
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This incident occurred shortly before 2:00 a.m. on 21 August 1991. 
Norwood Mercer, a fisherman, discovered Redd alive at about 6:00 
a.m. apparently on or near the bank where defendant and Simpson 
had left him. Redd told Mercer that he had been robbed and stabbed 
and had been there “the biggest part of the night.” Redd was sitting on 
a pile of oyster shells at the edge of the water. 


Mercer got back to Shell Rock Landing with Redd at approxi- 
mately 6:30 a.m. and the rescue squad arrived fifteen to twenty min- 
utes later. A paramedic noticed that Redd was pale, cold and wet. He 
saw two stab wounds on Redd’s back. The ambulance arrived at 
Naval Hospital at Camp Lejeune at 7:22 a.m. Detective Lee Stevens 
arrived at 7:45 a.m. and spoke to Redd. Redd told Stevens that two 
persons whom he had hired two weeks ago had accosted him and that 
defendant had stabbed him and robbed him. Redd said that his 
assailants had planned it but that the knife with which he was stabbed 
belonged to him. He said defendant stabbed him twice and that “they 
threw me overboard.” Redd stated that defendant said he would not 
kill him. 


Redd was taken to the operating room at about 10:20 a.m. Dr. 
David Geiger, a surgeon, was called in and observed three stab 
wounds in Redd’s back. Redd died at 12:46 p.m. on 21 August 1991 
because of blood loss from the stab wounds. 


Although defendant was convicted on the basis of both premedi- 
tation and deliberation and felony murder, the underlying felony 
being armed robbery, there is barely enough evidence in the guilt 
phase to carry the question of premeditation and deliberation to the 
jury. The fatal stabbing was not planned but took place on the spur of 
the moment. While there is evidence that defendant intended to kill 
Redd when he stabbed him, the evidence also shows that, after the 
stabbing occurred, defendant and Simpson took measures which they 
thought might save Redd’s life. They assisted Redd after the stabbing 
and left him alive in a place where he might be rescued. Redd was, in 
fact, rescued alive, and he lived for almost twenty-four hours after 
defendant stabbed him. 


Defendant voluntarily surrendered himself and gave a full con- 
fession to law enforcement authorities. His confession was the prin- 
cipal evidence against him at trial. Defendant showed some remorse 
in his confession; although the jury did not find this to be a mitigating 
circumstance. 
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At sentencing, the jury found two aggravating circumstances— 
that defendant had been previously convicted of a felony involving 
the use or threat of violence to the person and that the capital felony 
was committed for pecuniary gain. It also found the statutory miti- 
gating circumstance that defendant’s capacity to appreciate the crim- 
inality of his conduct or to conform his conduct to the requirements 
of the law was impaired. The jury found seven nonstatutory mitigat- 
ing circumstances: Defendant has acknowledged his guilt to law 
enforcement officers; defendant took responsibility for the killing 
and did not try to minimize his culpability; defendant's confession 
was consistent with the evidence uncovered by the sheriff's depart- 
ment in the course of its investigation; after the arrest, defendant 
freely and knowingly waived his constitutional right to remain silent 
and to have an attorney; defendant is a product of a dysfunctional 
home environment; defendant experienced repeated violence in the 
form of verbal abuse, physical abuse and emotional abuse during 
childhood; and defendant suffered from continual alcohol and drug 
abuse from an early age. 


These circumstances, of course, do not justify defendant’s having 
inflicted the fatal wounds; and defendant should be severely punished 
by being imprisoned for life for the murder he committed. They do, I 
believe, show that this murder does not rise to the level of egregious- 
ness present in those cases in which juries have returned, and we 
have affirmed, death sentences. Considering both the crime and the 
defendant, this case is more like murder cases in which life impris- 
onment has been imposed. 


There are several cases in the proportionality pool, similar to the 
one before us, in which this Court concluded the death penalty was 
disproportionate: 


In State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985), the defend- 
ant and two companions went to the victim’s home to both rob and 
murder him. Because the victim knew the defendant and his compan- 
ions, they were allowed into the home under the guise that they were 
going to buy some liquor. The defendant surprised the victim and 
stabbed him twice. A companion “finish|ed] him” by stabbing him five 
or six more times. After the killing, the defendant along with the 
others stole valuables from the victim. They then searched his house 
and stole his coin collection. The jury in Young found two aggravat- 
ing circumstances, that the murder was committed while defendant 
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was engaged in the commission of an armed robbery and that it was 
committed for pecuniary gain. 


The robbery and murder in Young are similar to the robbery and 
murder in this case in that in both cases alcohol was a factor, defend- 
ants took advantage of their familiarity with the victims, and stabbing 
was the means by which the killings were committed. Indeed, the 
killing in Young was more aggravated because it was planned in 
advance and some of the wounds were inflicted after the victim was 
rendered helpless. Here defendant only planned to rob the victim. It 
was only after an argument and the consumption of alcohol that the 
robbery escalated into murder. Defendant also made some attempt to 
assist the victim after the stabbing. 


In State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983), another 
similar robbery murder case, three men conspired to rob an elderly 
man. The defendant tricked the victim into giving him a ride and then 
shot him twice in the head during the course of the robbery. The jury 
found as an aggravating circumstance that the killing was committed 
for pecuniary gain. The Court found the death sentence imposed on 
Jackson was disproportionate. 


In State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988), the victim 
died of a cardiac arrest after being robbed and shot in the legs by the 
defendant. The jury found the aggravating circumstance that the 
crime was committed for pecuniary gain. In determining that 
the death sentence was disproportionate, the Court noted that it 
appeared defendant was simply attempting to rob the victim. Defend- 
ant pleaded guilty during the trial and acknowledged his wrongdoing 
before the jury. Likewise in this case, I believe the evidence shows 
that defendant only planned to rob the victim. He turned himself in to 
the authorities and took responsibility for his actions. 


There are several robbery murder cases in which juries, after 
finding the same two aggravating circumstances as those found here, 
have recommended life imprisonment. State v. Howard, 334 N.C. 602, 
433 S.E.2d 742 (1993); State v. Erlewine, 328 N.C. 626, 403 S.E.2d 280 
(1991); State v. Darden, 323 N.C. 356, 372 S.E.2d 539 (1988); State v. 
Clark, 319 N.C. 215, 353 S.E.2d 205 (1987); State v. Williams, 315 N.C. 
310, 338 S.E.2d 75 (1986); State v. Wilson, 311 N.C. 117, 316 S.E.2d 46 
(1984); and State v. Murray, 310 N.C. 541, 313 S.E.2d 523 (1984), over- 
ruled on other grounds by State v. White, 322 N.C. 506, 369 S.E.2d 813 
(1988). 
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In State v. Holland, 318 N.C. 602, 350 S.E.2d 56 (1986), overruled 
on other grounds by State v. Childress, 321 N.C. 226, 362 S.E.2d 263 
(1987), defendant stabbed the victim to death, and the jury found two 
aggravating circumstances: the murder was committed while the 
defendant was engaged in committing robbery with a dangerous 
weapon and the murder was committed for pecuniary gain. The jury 
recommended life imprisonment. 


It thus appears that in cases where both the crime and the defend- 
ant are similar to the crime and the defendant here either this Court 
has declared the death penalty to be disproportionate or juries have 
returned sentences of life imprisonment. The majority has not cited a 
similar case in which the death penalty was imposed at trial and 
affirmed on appeal, and my research has not revealed one. 


In State v. Lawson, 310 N.C. at 648, 314 S.E.2d at 503, we said that 
if, after making the comparisons with similar cases, considering both 
the crimes committed and the defendants who committed them, 


we find that juries have consistently been returning death sen- 
tences in the similar cases, then we will have a strong basis for 
concluding that a death sentence in the case under review is not 
excessive or disproportionate. On the other hand if we find that 
juries have consistently been returning life sentences in the 
similar cases, we will have a strong basis for concluding that a 
death sentence in the case under review is excessive or 
disproportionate. 


This Court has consistently and recently made these kinds of com- 
parisons in conducting its proportionality reviews in death sentence 
cases. See State v. Sexton, 336 N.C. 321, 444 S.E.2d 879 (1994); State 
v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994); State v. Syriani, 333 
N.C. 350, 428 S.E.2d 118 (1998), cert. dented, 126 L. Ed. 2d 341, 62 
USLW 3319 (U.S.N.C., Nov. 1, 1993) (No. 93-5077), reh’g denied, 126 
L. Ed. 2d 707, 62 USLW 34653 (U.S.N.C., Jan. 10, 1994) (No. 93-5077); 
State v. Hill, 331 N.C. 387, 417 $.E.2d 765 (1992), cert. denied, 122 
L. Ed. 2d 684, 61 USLW 3582 (U.S.N.C., Feb. 22, 1993) (No. 92-6594), 
reh’g denied, 123 L. Ed. 2d 508, 61 USLW 3715 (U.S.N.C., Apr. 19, 
1993) (No. 92-6594); and State v. Roper, 328 N.C. 337, 402 S.E.2d 600 
(1991), cert. denied, 116 L. Ed. 2d 232, 60 USLW 3266 (U.S.N.C., Oct. 
7, 1991) (No. 91-5252). 


Considering both the crime and defendant, as we are required to 
do by N.C.G.S. § 15A-2000(d)(2), and the other cases in our propor- 
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tionality pool in which both the crime and defendant are similar to 
the crime and the defendant here, I conclude the sentence of death 
imposed in this case is disproportionate. I vote to remand the case to 
the superior court for the imposition of a sentence of life 
imprisonment. 


Justice Frye joins in this concurring and dissenting opinion. 


STATE OF NORTH CAROLINA v. HENRY WATSON 


No. 359A91 
(Filed 3 November 1994) 


1. Homicide § 257 (NCl4th)— first-degree murder—premedi- 
tation and deliberation—quarrel with victim 


The trial court did not err in a noncapital first-degree murder 
prosecution by denying defendant’s motion to dismiss for lack of 
evidence showing premeditation and deliberation where defend- 
ant argued that all of the evidence showed that his intent to kill 
the victim was formed under the influence of the provocation of 
the quarrel with the victim. However, there was evidence tending 
to show preparedness on the part of defendant to kill the victim 
before the argument between them ensued in that defendant pro- 
cured a gun and placed it by his side in the truck where he was 
seated before the argument and evidence that after the argument 
had ended and the victim had withdrawn there was time for 
defendant’s blood to have cooled before the shooting occurred. 
Defendant's mere anger at the victim is not alone sufficient to 
negate deliberation. Moreover, there was other evidence suffi- 
cient to support the jury’s finding of both deliberation and 
premeditation. 


Am Jur 2d, Homicide §§ 437 et seq. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 
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2. Homicide § 384 (NCI4th)— first-degree murder—self- 
defense—fear of death or great bodily harm 


The trial court did not err in a noncapital first-degree murder 
prosecution by denying defendant’s motion to dismiss on the 
ground that the State failed to prove that defendant did not act in 
self-defense where there was evidence from which the jury could 
find beyond a reasonable doubt that defendant's belief in the need 
to kill was unreasonable. 


Am Jur 2d, Homicide § 448. 


Homicide: modern status of rules as to burden and 
quantum of proof to show self-defense. 43 ALR3d 221. 


Standard for determination of reasonableness of crim- 
inal defendant’s belief, for purposes of self-defense claim, 
that physical force is necessary—modern cases. 73 ALR4th 
993. 


3. Homicide § 615 (NCI]4th)— first-degree murder—self- 
defense—instructions—honest but unreasonable belief in 
need to kill 


There was no plain error in a noncapital first-degree murder 
prosecution in which self-defense was an issue where the trial 
court charged the jury in terms of defendant's belief in a need to 
kill, rather than in terms of his belief in a need to use deadly 
force. Although defendant argued that an honest but unreason- 
able belief in the need to kill is tantamount to the use of excessive 
force and should result in a verdict of voluntary manslaughter on 
the theory of imperfect self-defense, and although as a general 
proposition instructing a jury in terms of the need “to use deadly 
force” rather than “to kill” could be appropriate if the evidence 
supported such an instruction, the evidence in this case showed 
an intent to kill rather than an intent to use deadly force. 


Am Jur 2d, Homicide §§ 519 et seq. 


4.Homicide § 493 (NCI4th)— first-degree murder—in- 
structions—premeditation and deliberation—lack of 
provocation 


There was no plain error in a noncapital prosecution for first- 
degree murder by instructing the jury that premeditation and 
deliberation could be inferred from certain circumstances, 
including the victim’s lack of provocation. Aithough defendant 
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argued that there was no evidence showing a lack of provocation 
by the victim, there was some evidence to show that defendant 
acted independently of any provocation, which is the legal equiv- 
alent of acting in the absence of provocation. Moreover, the pat- 
tern jury instruction which the court gave could not have been 
misunderstood to mean that the State had proven the circum- 
stances mentioned. 


Am Jur 2d, Homicide § 501. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


. Evidence and Witnesses §§ 1070, 1066 (NCI4th)— flight— 


instructions—evidence sufficient—not an expression of 
opinion 

The trial court did not err in a noncapital first-degree murder 
prosecution by instructing the jury on flight as evidence of guilt 
where there was evidence that defendant immediately sped away 
in his truck after shooting the victim five times and, although 
aware that police officers had visited his house in search of him, 
did not contact the police or return home for two weeks follow- 
ing the shooting. The court appropriately instructed the jury that 
it was to determine the weight to be given the evidence and 
that it was the contention of the State rather than the court that 
defendant had fled. Defendant did not request that another expla- 
nation for defendant’s unavailability be suggested in the court’s 


instructions. 


Am Jur 2d, Evidence §§ 532 et seq. 


. Homicide § 635 (NCI4th)— first-degree murder—self- 


defense—duty to retreat 


The trial court did not err in a noncapital first-degree murder 
prosecution by failing to instruct ex mero motu that a person who 
is without fault and who reasonably believes that an attack is 
being made with felonious intent has no duty to retreat where the 
evidence was that the victim quit the argument and returned to 
his vehicle, defendant left his vehicle, walked to the victim’s car 
and began shooting, and the evidence revealed no attack or 
attempted attack by the victim. 


Am Jur 2d, Homicide § 520. 
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Homicide: extent of premises which may be defended 
without retreat under right of self-defense. 52 ALR2d 
1458. 


Evidence and Witnesses § 284 (NCI]4th)— first-degree mur- 
der—self-defense—cross-examination—character of victim 


The trial court did not err in a noncapital first-degree murder 
prosecution by sustaining the State’s objection to cross- 
examination of a prosecution witness concerning the character of 
the deceased where there was no showing that defendant had 
knowledge of the witness’s opinion of the victim’s dangerousness 
and, although it was error not to permit the jury to hear evidence 
regarding the victim’s violent character because the jury was 
instructed on self-defense and was required to determine the 
aggressor, the error was harmless because the trial court gave 
defendant wide latitude in cross-examining the witness and 
defendant was able to elicit extensive testimony concerning the 
victim’s reputation for violence. Moreover, there was no offer of 
proof and the significance of the evidence sought to be elicited 
could not be assessed. 


Am Jur 2d, Evidence §§ 363 et seq. 


. Evidence and Witnesses § 2170 (NCI4th)— first-degree 


murder—gunshot residue analysis—basis for expert 
opinion 

There was no error in a noncapital first-degree murder pros- 
ecution where defendant contended that an SBI agent’s expert 
testimony on gunshot residue analysis amounted to an opinion 
based on an assumed fact unsupported by evidence, but his opin- 
ion was that his findings were consistent with the victim raising 
his hand in response to the attack and was not based on any 
assumed fact. N.C.G.S. § 8C-1, Rule 702. 


Am Jur 2d, Witnesses § 427. 


. Constitutional Law § 342 (NC14th)— first-degree murder— 


jury question—ex parte communication 


There was no error in a noncapital first-degree murder pros- 
ecution where the jury knocked on the door and indicated that 
they had a question, the judge instructed the bailiff to give them 
a yellow pad, stand at the door, and tell them to write out the 
question, the question had not been produced within fifteen min- 
utes, and the judge sent the defendant to lock-up and worked on 
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other matters. Although defendant contended that this was an 
unconstitutional ex parte communication, the bailiff was 
instructed only to retrieve a question from the jury and bring it to 
the court. No objection was raised by defendant and, nothing else 
appearing, it may be assumed that the bailiff followed the court's 
instructions. Moreover, as to the court’s failure to determine 
whether the jury had a question, the jurors were free to inform 
the court that their question remained unanswered and the 
defendant was free to object and request that the court confirm 
that the jury no longer had a question. 


Am Jur 2d, Criminal Law §§ 695, 696, 910 et seq. 


Communication between court officials or attendants 
and jurors in criminal trial as ground for mistrial or rever- 
sal—post-Parker cases. 35 ALR4th 890. 


Postretirement out-of-court communications between 
jurors and trial judge as grounds for new trial or reversal 
in criminal case. 43 ALR4th 410. 


Appeal of right by defendant pursuant to N.C.G.S. § 7A-27(a) from 
a judgment imposing a sentence of life imprisonment entered by 
Read, J., at the 10 September 1990 Criminal Session of Superior 
Court, Wake County, upon a jury verdict finding defendant guilty of 
first-degree murder. Heard in the Supreme Court on 15 January 1993. 


Michael F. Easley, Attorney General, by G. Lawrence Reeves, Jr. 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., by Benjamin Sendor, Assistant Appel- 
late Defender, for defendant-appellant. 


EXUM, Chief Justice. 


Defendant Henry Watson was tried noncapitally for first-degree 
murder of Ronald Bilbrey on the theory of premeditation and deliber- 
ation. He was found guilty and sentenced to life imprisonment. 
Defendant now brings forth eight assignments of error. We conclude 
defendant’s trial was free from prejudicial error. 


I. 


| The State’s evidence tended to show the following: Around 9:00 
p.m. on 16 June 1989 Lisa Marlene Harrell was watching television 
with her husband in their mobile home at Countryside Trailer Park in 
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Raleigh when she heard a loud argument outside. Looking through 
the window of her mobile home, she observed a truck and a car 
resembling a station wagon facing each other. Harrell then returned 
to her chair and continued watching television. 


The argument continued for about thirty minutes before Harrell 
heard a gunshot, which, after a brief pause, was followed by three 
additional consecutive shots. Upon hearing the shots, Harrell stepped 
outside onto her porch and witnessed a blue and white Ford pickup 
truck driving past her mobile home and leaving the mobile home park 
at a high rate of speed. Directing her attention toward the area where 
the car and truck had been parked, Harrell heard someone crying for 
help. She walked toward the station wagon and observed a woman, 
Sherry Ann Green, kneeling on the seat, screaming “Ron,” and “Help 
me,” and a man, Ronald Bilbrey, in the driver’s seat slumped over 
toward the passenger side. Green was Bilbrey’s girlfriend at the time 
of the shooting. The two had been living together with Ira Diggs, 
Green’s fourteen year-old son, in a mobile home in the same mobile 
home park. Harrell checked Bilbrey’s pulse and found he had none. 
Harrell recognized the smell of alcohol within the station wagon, but 
she saw no evidence of any weapon in the vehicle or on either Bilbrey 
or Green. 


Earlier on the same date, Diggs, defendant's nephew, saw defend- 
ant leaving Green’s mobile home. Defendant had come to inquire 
about ten dollars that Bilbrey owed him. At that time, Green, defend- 
ant and Bilbrey were all intoxicated. Bilbrey paid defendant the 
money and ordered defendant to leave. After telling Green that he 
was tired of defendant being around Green’s mobile home, Bilbrey 
left the mobile home, saying that he was going to talk to defendant 
and get it straight. 


When Diggs entered the mobile home, Green told him that she, 
defendant and Bilbrey had argued and she was afraid to spend the 
night in the mobile home because she felt some problem might arise 
between Bilbrey and her. Green requested Diggs to find defendant 
and ask whether she and Diggs could stay at defendant’s house. 


Diggs stopped defendant as he was leaving the mobile home park 
and asked whether he and Green could stay with defendant that 
night. While Diggs and defendant were talking, Bilbrey drove up in his 
car and stopped within five feet of defendant’s truck. At the same 
time, defendant removed a .22-caliber revolver from a bag and placed 
it next to his leg. 
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Bilbrey began to argue with defendant. During the argument, 
Bilbrey instructed Diggs to find Green. When Diggs returned with 
Green, the two men were still arguing. Bilbrey, who appeared intoxi- 
cated, was standing next to the door of defendant’s truck, and defend- 
ant was seated in his vehicle. When Bilbrey accused defendant of 
making advances towards Green, defendant told Bilbrey he did not 
want to discuss the matter in public. He then told Bilbrey “he was act- 
ing like an ass.” Bilbrey responded, “I’ll show you how an ass acts,” 
and then jumped into his own car and leaned over as if to insert the 
keys in the ignition. At that moment defendant got out of his truck 
and walked to the side of Bilbrey’s car, grabbed the door and began 
shooting. Green tried to grab defendant’s arm, but he pushed her 
away and knocked her down. He then continued firing at Bilbrey. Bil- 
brey attempted to drive away, but lost control of the car and hit a 
mobile home. Without speaking, defendant returned to his truck and 
left the area quickly. 


The police arrived shortly thereafter. An investigation conducted 
by field agents of the City-County Bureau of Investigation uncovered 
no weapons on or near Bilbrey’s body. An autopsy revealed Bilbrey 
received four gunshot wounds to the left side of the body. One bullet, 
which passed through the lung, heart and esophagus was thought to 
be the key fatal wound, resulting in death within fifteen minutes. 


Defendant did not report the shooting to the police. Police began 
a search for defendant and visited his residence every other day. He 
was arrested two weeks after the shooting. 


Defendant testified in his own behalf. He stated Green had 
warned him that Bilbrey had guns and had threatened to “get” him. 
Defendant had seen Bilbrey armed previously and Bilbrey had told 
defendant that he, Bilbrey, had killed someone in a prior dispute. 


Before the shooting, defendant had been fishing with a friend. 
Because the place where they intended to fish was known for snakes, 
defendant took his gun with him. After the fishing trip, defendant 
went to the mobile home park to collect ten dollars which Bilbrey 
owed him. As defendant was leaving the mobile home park in his 
truck, Diggs approached him and asked if he and Green could spend 
the night with defendant. Diggs said Green was afraid that Bilbrey 
would beat her. About that time, Bilbrey drove up rapidly in his car. 
An argument between defendant and Bilbrey ensued in which Bilbrey 
accused defendant of making passes at Green. Bilbrey told Diggs to 
summon Green. When Green arrived, Bilbrey asked her if she previ- 
ously informed him that defendant had made passes at her. When 
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Green denied any knowledge of the matter, Bilbrey called her a 
“damn lie.” He then hit her and attempted to choke her. Defendant 
attempted to leave the scene but had difficulty starting his truck. 
Bilbrey released Green and continued to argue with defendant. After 
telling defendant he was going to show him how an ass acts, he 
returned to his car. As Bilbrey reached around in his car, defendant 
believed he was looking for a gun. Defendant testified he panicked 
and shot Bilbrey. He was unaware of how many times he fired or 
whether Bilbrey attempted to start his car. 


After the shooting, defendant started his truck and drove away. 
He discarded the gun in a creek near the road. Despite his wife’s 
request to do so, defendant was too afraid to report the incident to 
the police. 


Additional facts will be presented in the discussions of the legal 
issues to which they are pertinent. 


IL. 


Defendant first contends the trial court erred by denying his 
motion to dismiss at the close of all the evidence on the ground the 
evidence was insufficient to support a verdict of guilty. Defendant 
contends the evidence falls short of satisfying the State’s burden of 
proof for two reasons: 1) the State’s evidence was insufficient to 
prove premeditation and deliberation; and 2) the State’s evidence was 
insufficient to prove defendant did not act in self-defense. 


A. 


[1] Defendant argues that all the evidence shows his intent to kill the 
victim was formed under the influence of the provocation of the quar- 
rel with the victim; therefore, there was no premeditation and delib- 
eration. We disagree. 


The State’s proof is sufficient if a rational juror could have found 
the element of premeditation and deliberation beyond a reasonable 
doubt. State v. Sumpter, 318 N.C. 102, 347 S.E.2d 396 (1986). Upon 
defendant’s motion to dismiss, “the trial court must determine 
whether there is substantial evidence of each element of the offense 
charged, or any lesser offense, and that defendant is the perpetrator.” 
State v. McAvoy, 331 N.C. 583, 589, 417 S.E.2d 489, 493 (1992). 


Substantial evidence is “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” State v. 
Smith, 300 N.C. 71, 78-79, 265 $.E.2d 164, 169 (1980). The term 
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“substantial evidence” simply means “that the evidence must be 
existing and real, not just seeming or imaginary.” State v. Powell, 
299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). 


Id. “{A]ll evidence must be considered in a light most favorable to the 
State, and the State is entitled to every inference of fact which may be 
reasonably deduced from the evidence.” State v. Leroux, 326 N.C. 
368, 375, 390 S.E.2d 314, 320, cert. denied, 498 U.S. 871, 112 L. Ed. 2d 
155 (1990). If substantial evidence of each element of the offense 
charged exists, the trial court must deny the motion to dismiss and 
submit the charge to the jury. McAvoy, 331 N.C. at 589, 417 S.E.2d at 
493. 


The degrees of homicide may be defined as follows: Murder in the 
first degree is the unlawful killing of another human being with mal- 
ice and with premeditation and deliberation. N.C.G.S. § 14-17 (1986); 
State v. Bonney, 329 N.C. 61, 77, 405 S.E.2d 145, 154 (1991). Murder 
in the second degree is the unlawful killing of another human being 
with malice but without premeditation and deliberation. State v. 
Robbins, 309 N.C. 771, 775, 309 S.E.2d 188, 190 (1983). Voluntary 
manslaughter is the killing of another human being without malice 
and without premeditation and deliberation under the influence of 
some passion or heat of blood produced by adequate provocation. 
State v. Tidwell, 323 N.C. 668, 673, 374 S.E.2d 577, 580 (1989). 


“A killing is ‘premeditated’ if ‘the defendant formed the specific 
intent to kill the victim some period of time, however short, before 
the actual killing.’ ” State v. Morston, 336 N.C. 381, 402, 445 S.E.2d 1, 
12 (1994) (quoting Bonney, 329 N.C. at 77, 405 S.E.2d at 154). A killing 
is with deliberation if the intent to kill is formed in a cool state of 
blood and not under the influence of passion aroused by sufficient 
provocation. State v. Carter, 335 N.C. 422, 429, 440 S.E.2d 268, 272 
(1994); McAvoy, 331 N.C. at 589, 417 S.E.2d at 494. 


There are two kinds of provocation relating to the law of homi- 
cide: One is that level of provocation which negates malice and 
reduces murder to voluntary manslaughter. State v. Montague, 298 
N.C. 752, 757, 259 S.E.2d 899, 903 (1979); State v. Ward, 286 N.C. 304, 
313, 210 $.E.2d 407, 413-14 (1974), judgment vacated in part, 428 U.S. 
903, 49 L. Ed. 2d 1207 (1976). Mere words, however abusive or insult- 
ing are not sufficient provocation to negate malice and reduce the 
homicide to manslaughter. State v. McCray, 312 N.C. 519, 324 S.E.2d 
606 (1985). Rather, this level of provocation must ordinarily amount 
to an assault or threatened assault by the victim against the perpetra- 
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tor. State v. Rogers, 323 N.C. 658, 667, 374 S.E.2d 852, 858 (1989); 
State v. Williams, 296 N.C. 693, 252 S.E.2d 739 (1979). 


The other kind of provocation is that which, while insufficient to 
reduce murder to manslaughter, is sufficient to incite defendant to 
act suddenly and without deliberation. Thus, words or conduct not 
amounting to an assault or threatened assault, may be enough to 
arouse a sudden and sufficient passion in the perpetrator to negate 
deliberation and reduce a homicide to murder in the second degree. 
State v. Corn, 303 N.C. 293, 278 S.E.2d 221 (19381); State v. 
Misenheimer, 304 N.C. 108, 114, 282 $.E.2d 791, 795-96 (1981); State 
v. Thomas, 118 N.C. 1113, 1124, 24 S.E. 4381, 434-35 (1896). 


Here defendant, relying on Corn, contends the State did not prove 
the elements of premeditation and deliberation. Essentially defend- 
ant’s argument is that all the evidence shows defendant acted under 
the provocation arising from his quarrel with the victim which negat- 
ed deliberation. In Corn, all the evidence showed the victim entered 
defendant's house while intoxicated, began arguing with defendant 
and accused defendant of being a homosexual, whereupon defendant 
shot and killed the victim. The Court concluded that the State failed 
to show premeditation and deliberation because the evidence 
revealed the shooting was a sudden event brought on by sufficient 
provocation from the victim. The Court said: 


There is no evidence that defendant acted in accordance with a 
fixed design or that he had sufficient time to weigh the conse- 
quences of his actions. Defendant did not threaten [the deceased] 
before the incident or exhibit any conduct which would indicate 
that he formed any intention to kill him prior to the incident in 
question. There was no significant history of arguments or ill will 
between the parties. Although defendant shot deceased several 
times, there is no evidence that any shots were fired after he fell 
or that defendant dealt any blows to the body once the shooting 
ended. 


Id. at 298, 278 S.B.2d at 224. 


Unlike the circumstances in Corn, all the evidence in the present 
case did not show defendant was provoked into shooting the victim. 
Rather, there was evidence tending to show preparedness on the part 
of defendant to kill the victim before the argument between them 
ensued. Before their argument defendant procured a gun and placed 
it by his side in the truck where he was seated. Further, there was evi- 
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dence that after the argument had ended, and the victim had with- 
drawn, there was time for defendant’s blood to have cooled before 
the shooting occurred. The evidence showed that after the argument 
between the victim and defendant had ceased and the victim had 
returned to his car, defendant got out of his vehicle, walked over to 
the victim and began to shoot the victim several times. Unlike Corn, 
in which the victim’s verbal assault immediately provoked defend- 
ant’s shooting, there was evidence here that any provocation result- 
ing from the argument between defendant and the victim had had 
time to dissipate before defendant shot and killed the victim. 


Defendant’s mere anger at the victim is not alone sufficient to 
negate deliberation. “ ‘[C]ool state of blood’ does not mean the per- 
petrator was devoid of passion or emotion.” State v. Olson, 330 N.C. 
00/7, 064, 411 S.E.2d 592, 595-96 (1992). “‘A perpetrator may deliber- 
ate, premeditate, and may intend to kill after premeditation and delib- 
eration, although prompted to a large extent and controlled by 
passion at the time.’ ” Jd. (quoting State v. Vause, 328 N.C. 231, 238, 
400 $.E.2d 57, 62 (1991)).What is required to negate deliberation, as 
we have shown above, is a sudden arousal of passion, brought on by 
sufficient provocation during which the killing immediately takes 
place. 


Aside from the evidence of the quarrel, which, we have conclud- 
ed, is not enough to negate deliberation as a matter of law, there was 
other evidence sufficient to support the jury’s finding of both deliber- 
ation and premeditation. Premeditation and deliberation ordinarily 
are not susceptible to proof by direct evidence; therefore, they gen- 
erally must be proved by circumstantial evidence, such as, 


“(1) want of provocation on the part of the deceased, (2) conduct 
and statements of the defendant before and after the killing, (3) 
threats made against the victim by defendant, (4) ill will or previ- 
ous difficulty between the parties, and (5) evidence that the 
killing was done in a brutal manner.” 


State v. Woodard, 324 N.C. 227, 230-31, 376 S.E.2d 753, 755 (1989) 
(quoting State v. Calloway, 305 N.C. 747, 751, 291 S.E.2d 622, 625-26 
(1982)). 


Here evidence tended to show ill will between defendant and the 
victim. Sometime prior to the fatal shooting, defendant had been 
informed that the victim was jealous of defendant and had threatened 
to harm him. To this, defendant responded that he would “get him 
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back.” Before the victim’s fatal encounter with defendant, defendant 
was sitting in his truck talking to Diggs. As the victim approached, 
Diggs observed defendant remove a gun from a bag and place it 
beside his leg. At the time of the shooting, defendant left his truck, 
walked over to the victim’s car and shot the victim several times 
while pushing Green aside. 


The jury’s findings were also supported by evidence regarding the 
nature of the shooting. Under the “felled victim theory” of premedita- 
tion and deliberation, “when numerous wounds are inflicted, the 
defendant has the opportunity to premeditate from one shot to the 
next.” State v. Austin, 320 N.C. 276, 295, 357 S.E.2d 641, 653, cert. 
denied, 484 U.S. 916, 98 L. Ed. 2d 224 (1987). Even where the gun is 
capable of being fired rapidly, “some amount of time, however brief, 
for thought and deliberation must elapse between each pull of the 
trigger.” Id.; see also State v. Brogden, 329 N.C. 534, 543, 407 S.E.2d 
158, 164 (1991) (felled victim theory supported by testimony of 
defendant’s wife that there was a “pause” between shots). Here, 
Harrell testified that at the time of the shooting, she heard four shots: 
“first a ‘pow’ and just a little hesitation and then three more consecu- 
tive from there.” Agent Creasy, assigned to the Trace Evidence Sec- 
tion of the SBI Crime Laboratory, testified that one explanation for 
the concentration of gunshot residue on the victim’s left hand is that 
the victim had raised his left hand to fend off an attack. 


We conclude the trial court did not err in denying defendant’s 
motion to dismiss for lack of evidence showing premeditation and 
deliberation. 


B. 


[2] Nor did the trial court err in denying defendant’s motion to dis- 
miss on the ground that the State failed to prove defendant did not act 
in self-defense. The principles regarding the law of self-defense have 
been set out by this Court in State v. McAvoy, 331 N.C. 583, 417 S.E.2d 
489. The elements which constitute perfect self-defense are: 


1) It appeared to defendant and he believed it to be necessary to 
kill the deceased in order to save himself from death or great bod- 
ily harm; and 


2) Defendant’s belief was reasonable in that the circumstances as 
they appeared to him at that time were sufficient to create such a 
belief in the mind of a person of ordinary firmness; and 
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3) Defendant was not the aggressor in bringing on the affray, i.e., 
he did not aggressively and willingly enter into the fight without 
legal excuse or provocation; and 


4) Defendant did not use excessive force, i.e., did not use more 
force than was necessary or reasonably appeared to him to be 
necessary under the circumstances to protect himself from death 
or great bodily harm. 


Td. at 595, 417 S.E.2d at 497 (quoting State v. Norris, 303 N.C. 526, 
530, 279 S.E.2d 570, 572-73 (1981)); accord State v. Maynor, 331 N.C. 
695, 699, 417 S.E.2d 453, 455 (1992). 


Whenever there is evidence that a defendant charged with a 
homicide killed in self-defense, the State has the burden of proving 
beyond a reasonable doubt that he did not. State v. Potter, 295 N.C. 
126, 143, 244 S.E.2d 397, 408 (1978). 


This Court has recognized two categories of self-defense, perfect 
self-defense, which is a complete defense, and imperfect self-defense, 
which is a partial defense resulting in defendant’s guilt of voluntary 
manslaughter. Maynor, 331 N.C. at 699, 417 S.E.2d at 455-56. Perfect 
self-defense exists where there is evidence of all four elements of 
self-defense and the State fails to prove beyond a reasonable doubt 
the non-existence of any of the four elements. McAvoy, 331 N.C. at 
595-96, 417 S.E.2d at 497. Imperfect self-defense exists where there is 
evidence of the first two elements of self-defense and the State fails 
to prove beyond a reasonable doubt the non-existence of either ele- 
ment but does prove beyond a reasonable doubt that defendant either 
used excessive force or was the aggressor in bringing on the affray. 
Id. 


To negate the defense of self-defense altogether, the State need 
only prove beyond a reasonable doubt the non-existence of either the 
first or second element, i.e., either defendant had no belief that it was 
necessary to kill to save himself from death or great bodily harm, or 
that defendant’s belief, if he had one, was unreasonable because the 
circumstances as they appeared to defendant were not sufficient to 
create such a belief in the mind of a person of ordinary firmness. 
State v. Reid, 335 N.C. 647, 670, 440 S.E.2d 776, 789 (1994). 


The question before us is whether there is some evidence from 
which the jury could find beyond a reasonable doubt that defendant’s 
belief in the need to kill was unreasonable. We conclude there is. 
While there was evidence from which the jury could have found that 
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defendant’s belief was reasonable, there was also evidence from 
which the jury could have found that it was not. For example, Green 
testified that when the victim got into his car, he made no motions or 
movement “other than just shutting the door and trying to start the 
car.” From this testimony the jury could have found that the victim 
did nothing to create a reasonable fear of imminent danger in the 
mind of a person of ordinary firmness. Corroborating Green’s testi- 
mony was the testimony of various other witnesses that the victim did 
not have a gun. Additionally, no gun was found on the victim or at the 
scene of the shooting. Further evidence of the unreasonableness of 
defendant’s belief in the need to kill included that tending to show his 
hasty departure from the scene and subsequent false statements to 
the police, from which the jury could have inferred that defendant 
harbored a sense of guilt inconsistent with a killing justified on the 
basis of self-defense. Defendant’s own statement that “[i]t happened 
so quick and fast and I just panicked and shot him” could have been 
interpreted by the jury as an admission that the shooting was an over- 
reaction. Considering this evidence in the light most favorable to the 
State, we hold the trial court was correct in concluding that a rational 
jury could find beyond a reasonable doubt that defendant’s belief in 
the need to kill was unreasonable. 


HI. 


[3] Defendant next contends the trial court erred by failing to 
instruct the jury that it could return a verdict of voluntary manslaugh- 
ter if the State failed to prove defendant did not believe it necessary 
to kill, even if it proved this belief was unreasonable. Defendant’s 
argument is that an honest, but unreasonable, belief in the need to 
kill, is tantamount to the use of excessive force, and should result in 
a verdict of voluntary manslaughter on the theory of imperfect self- 
defense. While acknowledging that the instructions given were cor- 
rect under State v. McAvoy, 331 N.C. 583, 417 S.E.2d 489, defendant 
asks this Court to reconsider its analysis in McAvoy and hold that 
defendant’s belief in the need to kill need not be reasonable for the 
jury to find he acted in self-defense. 


We note that defendant properly has informed the Court that he 
made no objection at trial to the trial court’s instructions on this 
ground. Our review of this matter therefore is for plain error. State v. 
Odom, 307 N.C. 655, 300 S.E.2d 375 (1983). However, “[a] prerequisite 
to our engaging in a ‘plain error’ analysis is the determination that the 
instruction complained of constitutes ‘error’ at all.” State v. Torain, 
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316 N.C. 111, 116, 340 S.E.2d 465, 468, cert. denied, 479 U.S. 836, 93 
L. Ed. 2d 71 (1986). Here we find no error in the trial court's 
instructions. 


In McAvoy, this Court considered the same issue that defendant 
now argues. The McAvoy Court resolved two inconsistent lines of 
authority on the law of self-defense and concluded an unreasonable 
though honest belief in the need to kill was insufficient to justify a 
killing on the ground of self-defense. The Court concluded that an 
honest but unreasonable belief in the need to kill is not equivalent to 
the use of excessive force and that there is no inconsistency in a ver- 
dict of voluntary manslaughter on the basis of imperfect self-defense 
based on the use of excessive force and a verdict of first-degree mur- 
der resulting from defendant’s unreasonable belief in the need to kill. 
Id. 


In State v. Maynor, the Court reached the same conclusion, hold- 
ing that 


a trial court is not required to instruct on either perfect or imper- 
fect self-defense with regard to a charge of murder “unless evi- 
dence was introduced tending to show that at the time of the 
killing, the defendant reasonably believed” it necessary to kill the 
victim in order to save himself from imminent death or great bod- 
ily harm. State v. Norman, 324 N.C. 253, 260, 378 S.E.2d 8, 12 
(1989). 


Maynor, 331 N.C. at 700, 417 S.E.2d at 456 (emphasis original). We 
conclude McAvoy and Maynor were correctly decided, and we 
decline to reconsider or disturb their holdings. Based on these prior 
decisions, we conclude the trial court did not commit error by refus- 
ing to instruct the jury as suggested by defendant. 


Defendant next contends that even under the law announced in 
McAvoy and Maynor, self-defense should require a reasonable belief 
only in the need “to use deadly force” rather than the need “to kill” so 
that juries can better assess the propriety of the degree of deadly 
force used by defendant. Defendant contends had the jury been 
instructed in this manner, it “could well have decided that some form 
of deadly force—such as firing one shot at a nonvital part of the 
body—would have been appropriate, but that firing four shots, 
including one into the heart, was excessive.” 


We think that, as a general proposition, instructing a jury in terms 
of the need “to use deadly force,” rather than “to kill,” could be appro- 
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priate if the evidence supported such an instruction. How to phrase 
these instructions depends on the nature of the evidence in the case. 
If the evidence is that defendant intended to use deadly force, to dis- 
able the victim but not to kill him, it would be appropriate to instruct 
in terms of the need to use deadly force, rather than the need to kill, 
and in terms of whether the amount of deadly force used was exces- 
sive under the circumstances. 


Where the evidence shows, as it does here, an intent to kill rather 
than an intent to use deadly force, the trial court should instruct the 
jury, as it did, in terms of the need to kill. Here, defendant testified 
that he approached the victim as the victim was entering his car, “pan- 
icked and shot him.” Other witnesses testified that defendant shot the 
victim several times while holding the gun “inches” from his head. An 
autopsy revealed four gunshot wounds to the victim’s body, one of 
which penetrated the victim’s lung, heart and esophagus. Expert tes- 
timony indicated that gunshot residue on the victim’s hands could 
have been the result of the victim raising his hand to fend off the 
attack by defendant. All the evidence shows that defendant intended 
to kill the victim. None showed that he intended merely to use dead- 
ly force to disable but not to kill the victim. In light of all the evidence 
concerning defendant’s intent, we conclude the trial court properly 
charged the jury in terms of defendant’s belief in a need to kill, rather 
than in terms of his belief in a need to use deadly force. 


IV. 


[4] Defendant next contends that the trial court committed plain 
error by instructing the jury that premeditation and deliberation 
could be inferred from certain circumstances, including the victim’s 
lack of provocation. Defendant argues there was no evidence show- 
ing a lack of provocation by the victim. Again, we disagree. 


The trial court, over defendant’s objection, gave the jury the fol- 
lowing pattern jury instruction on premeditation and deliberation: 


Neither premeditation nor deliberation are usually susceptible of 
direct proof. They may be proved by circumstances from which 
they may be inferred, such as the lack of provocation by the vic- 
tim, conduct of the defendant before, during and after the killing, 
threats and declarations of the defendant, use of grossly exces- 
sive force, infliction of lethal wounds after the victim is felled, 
brutal or vicious circumstances of the killing or manner in which 
or means by which the killing was done. 
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As we have already discussed in Section II of this opinion, all the 
evidence before the jury did not show defendant acted under provo- 
cation. There was some evidence to show that defendant acted inde- 
pendently of any provocation, which is the legal equivalent of acting 
in the absence of provocation. 


Defendant contends the trial court’s instruction on the circum- 
stances from which premeditation and deliberation might be inferred 
could have been misunderstood by the jury to mean that the State had 
proven the circumstances mentioned, leaving the jury to decide only 
whether the facts showed premeditation and deliberation. This argu- 
ment is rejected on the authority of State v. Stevenson, 327 N.C. 259, 
393 S.E.2d 527 (1990). In that case, the defendant assigned error to an 
instruction on premeditation and deliberation identical to the present 
instruction and argued that “the instruction could be understood by 
the jury as an opinion... of the court that the absence of provocation 
had been proven.” /d. at 264, 393 S.E.2d at 529. The Court dismissed 
this argument holding that “the trial court’s mere recital of such 
examples cannot be construed as an expression of an opinion that 
any of them have been proven.” /d. 


V. 


[5] Defendant next contends the trial court erred by instructing the 
jury on flight as evidence of guilt. Pursuant to North Carolina Pattern 
Instructions, N.C.P.I.-Crim. 104-35 and 104-36, the trial court instruct- 
ed the jury as follows: 


The State contends that the defendant fled. Evidence of flight 
may be considered by you, together with all the facts and cir- 
cumstances in this case, in determining whether the combined 
circumstances amount to an admission or show consciousness of 
guilt. However, proof of this circumstance is not sufficient in 
itself to establish the defendant’s guilt. Further, this circumstance 
has no bearing on whether the defendant acted with premedita- 
tion and deliberation. Therefore, it must not be considered by you 
as evidence of premeditation or deliberation. 


Defendant contends this instruction was error for two reasons: First, 
it was not supported by the evidence presented; and second, the 
instruction, as given, failed to apply fully and fairly the law to the 
facts of the case and constituted an impermissible expression of opin- 
ion by the trial court about the case. 


We find no merit in these arguments. In State v. Tucker, 329 N.C. 
709, 407 S.E.2d 805 (1991) this Court said: 
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“{FJlight from a crime shortly after its commission is admissible 
as evidence of guilt.” State v. Self, 280 N.C. 665, 672, 187 S.E.2d 
93, 97 (1972), and a trial court may properly instruct on flight 
“[s]o long as there is some evidence in the record reasonably sup- 
porting the theory that defendant fled after the commission of the 
crime charged,” State v. Greene, 321 N.C. 594, 607, 365 S.E.2d 587, 
595, cert. denied, 488 U.S. 900, 102 L. Ed. 2d 235 (1988) (quoting 
State v. Irick, 291 N.C. [480,] 494, 231 S.E.2d [833,] 842 [(1977)}). 


Id. at 722, 407 S.E.2d at 818. The Court held in Tucker that the trial 
court’s instruction on flight, which was identical to the instruction 
given in the instant case, was proper when the jury heard evidence 
“that defendant shaved off a beard and mustache within two days of 
the murder, that police began looking for him two months later, and 
that he was not found until three years after the murder—in Texas.” 
Id. 


We find here evidence supporting the flight instruction. There 
was evidence that defendant immediately sped away in his truck after 
shooting the victim five times. Although aware that police officers 
had visited his house in search of him, defendant did not contact the 
police or return home for two weeks following the shooting. 


We further reject defendant’s contention that he was prejudiced 
by the trial court’s instruction. As stated in Tucker, “it was for the jury 
to decide whether these facts taken together with other facts and cir- 
cumstances, supported the State’s contention that defendant had 
fled.” Id. at 723, 407 S.E.2d at 813. Here, prior to giving the instruc- 
tion, the trial court appropriately instructed the jury as follows: 


You are the sole judges of the weight to be given any evi- 
dence. By this I mean, if you decide that certain evidence is 
believable, you must then determine the importance of that evi- 
dence in light of all other believable evidence in the case. 


The trial court also accurately informed the jury that it was the con- 
tention of the State, not the trial court, that defendant fled. While 
there might have been explanation for defendant’s unavailability 
other than flight from arrest and prosecution, these are best left to 
argument of counsel. Had defendant wanted such an explanation to 
be suggested in the court’s instructions to the jury, he should have 
expressly requested such an instruction. No such request was made. 


We conclude the instruction on flight was supported by the evi- 
dence and was not an expression of opinion from the bench. Jd. at 
723, 407 S.E.2d at 814. 
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VI. 


[6] Defendant next contends the trial court committed plain error by 
failing to instruct, ex mero motu, that a person who is without fault 
and who reasonably believes that an attack is being made with felo- 
nious intent has no duty to retreat. We find no error. 


A person attacked with deadly force and who is free from fault in 
bringing on the attack, has no duty to retreat, “but may stand his 
ground and kill his adversary, if need be.” State v. Pearson, 288 N.C. 
34, 39-40, 215 S.E.2d 598, 603 (1975). Here, however, there was 
nothing in the evidence giving rise to defendant's lack of duty to 
retreat. Defendant, not the victim, was the aggressor. The evidence is 
that after the victim quit the argument and returned to his vehicle, 
defendant left his vehicle, walked over to the victim’s car and began 
shooting. The evidence reveals no attack or attempted attack 
launched by the victim. The trial court, therefore, did not commit 
error, much less plain error, in failing to give an instruction on 
defendant’s having no duty to retreat. 


VII. 


[7] Defendant next contends the trial court erred by sustaining the 
State’s objection to cross-examination of a prosecution witness con- 
cerning the character of the deceased. During cross-examination of 
State witness Diggs, the following transpired: 


By MR. GASKINS: 
Q. Have you seen [the victim] when he was intoxicated before? 
A. Yes. 


Q. Did you consider him to be particularly dangerous when he 
was intoxicated? 


Mp. HAISLIP: Objection. 
Court: Sustained. 


Defendant contends the trial court’s ruling amounted to prejudi- 
cial error because it prevented defense counsel from investigating an 
important aspect of the victim’s character. According to defendant, 
the “central question” was whether defendant “reasonably believed 
he had to shoot [the victim] in order to defend himself, and “[a]ssess- 
ing the threat posed by [the victim’s] violent character was a crucial 
part of that inquiry. ... Testimony about the impact of intoxication on 
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[the victim’s] generally violent character would have given the jury 
valuable information for evaluation [sic] the reasonableness of appel- 
lant’s belief that [the victim] was about to shoot him.” 


As a general rule, evidence of a victim’s character is not admissi- 
ble. N.C.G.S. § 8C-1, Rule 404(a) (1992). The rule, however, has excep- 
tions. An accused, for example, may introduce “[e]vidence of a 
pertinent trait of character of the victim” that is relevant to an issue 
in the case. State v. Squire, 321 N.C. 541, 364 S.E.2d 354 (1988). 
Where an accused argues that he acted under self-defense, the vic- 
tim’s character may be admissible for two reasons: to show defend- 
ant’s fear or apprehension was reasonable or to show the victim was 
the aggressor. State v. Winfrey, 298 N.C. 260, 258 $.E.2d 346 (1979). 


Defendant may admit evidence of the victim’s character to prove 
defendant’s fear or apprehension was reasonable and, as a result, his 
belief in the need to kill to prevent death or imminent bodily harm 
was also reasonable. Jd. Such evidence may be proved by opinion tes- 
timony. N.C.G.S. § 8C-1, Rule 405(a) (1992). Rule 404(a)(2), however, 
does not govern its admission. 1 Kenneth S. Broun, Brandis and 
Broun on North Carolina Evidence § 90, p. 275 (4th ed. 1993). “The 
purpose of such evidence is not to prove conduct by the victim, but 
to prove defendant’s state of mind.” /d.; Rule 404 cmt. Such an opin- 
ion is relevant on the issue of defendant’s state of mind only to the 
extent that defendant has knowledge of this opinion. State v. 
Johnson, 270 N.C. 215, 218-19, 154 S.E.2d 48, 51 (1967). When defend- 
ant knows of the violent character of the victim, such evidence is 
relevant and admissible to show to the jury that defendant’s appre- 
hension of death and bodily harm was reasonable. Jd. at 219-20, 154 
S.E.2d at 52. “[A] jury should, as far as is possible, be placed in 
defendant’s situation and possess the same knowledge of danger and 
the necessity for action, in order to decide if defendant acted under 
reasonable apprehension of danger to his person or his life.” [d. 


Here the evidence concerned State’s witness Diggs’s opinion of 
the victim’s dangerousness. Because there is no showing that defend- 
ant had knowledge of Diggs’ opinion of the victim’s dangerousness, 
the evidence was irrelevant on the issue of whether defendant’s belief 
in the need to kill the victim was reasonable. 


Evidence of the victim’s character may also be admissible 
“because it tends to shed some light upon who was the aggressor 
since a violent man is more likely to be the aggressor than is a peace- 
able man.” Winfrey, 298 N.C. at 262, 258 S.E.2d at 348. Defendant, to 
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prove that the victim was the aggressor, may present evidence of the 
victim’s violent character, “whether known or unknown to the 
defendant at the time of the crime.” Broun, § 90, p. 273; State v. 
Barbour, 295 N.C. 66, 243 S.E.2d 380 (1978). “The relevancy of such 
evidence stems from the fact that in order to sustain a plea of self- 
defense, it must be made to appear to the jury that the accused was 
not the aggressor. See State v. Wynn, 278 N.C. 513, 180 S.E.2d 135 
(1971).” Winfrey, 298 N.C. at 262, 258 S.E.2d at 348. 


Because the jury was instructed on self-defense and was required 
to determine who was the aggressor in the affray, it was error for the 
trial court not to permit the jury to hear evidence regarding the vic- 
tim’s violent character. Such error, however, was harmless. First, the 
trial court gave defendant wide latitude in cross-examining Diggs. As 
a result, defendant was able to elicit extensive testimony concerning 
the victim’s reputation for violence. Additionally Diggs testified he 
saw the victim, while intoxicated, strike Green. This evidence being 
before the jury, we conclude defendant was not prejudiced by the 
exclusion of Diggs’s opinion. Second, defendant did not make an offer 
of proof so as to place Diggs’s response to the question in the record. 
“lI]n order for a party to preserve for appellate review the exclusion 
of evidence, the significance of the excluded evidence must be made 
to appear in the record and a specific offer of proof is required unless 
the significance of the evidence is obvious from the record.” State v. 
Hester, 330 N.C. 547, 555, 411 S.E.2d 610, 615 (1992) (quoting State v. 
Simpson, 314 N.C. 359, 370, 3384 S.E.2d 53, 60 (1985)); see also 
N.C.G.S. § 8C-1, Rule 103(a)(2) (1992); N.C.G.S. § 15A-1446(a) (1988). 
Since we have no way of knowing what Diggs’s response would have 
been, we cannot assess the significance of the evidence sought to be 
elicited. 


Defendant’s assignment of error is overruled. 
VII. 


[8] Defendant next contends the trial court erred by overruling 
defendant’s objection to questions posed by the State to its expert 
witness S.B.I. Agent Creasy regarding his gunshot residue analysis. 
Defendant argues that while an expert may base an opinion upon 
facts in the record, Creasy’s testimony amounted to an opinion based 
on an assumed fact unsupported by evidence—that the victim raised 
his hand to fend off an attack or blast from a gun. 


Creasy was examined directly as follows: 
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Q. If, if the facts or circumstances as described to you ruled out 
the possibility of suicide, then with what other circumstances 
would findings that you made be consistent? 


A. It could be consistent with the muzzle blast of a firearm; in 
other words, the hand being in close proximity to the muzzle 
when the firearm is discharged. 


Q. Would the findings you observed on the left hand, the findings 
you observed in the wipings and from the left hand of [the victim], 
would they be consistent with for example [the victim] raising his 
hand somewhat to fend off an attack or blast from a gun? 


Mr. GASKINS: Objection. The evidence is directly opposed to 
that. 


Court: Repeat the question please. I didn’t get the last part of 
it. Say it again. 


By Mr. HAISLIP: 


®. Would the findings you observed in the handwipings taken 
from [the victim]’s left hand or from the hand of the victim, would 
those wipings, the findings you made be consistent with [the vic- 
tim] having raised that hand to fend off an attack or blast from the 
muzzle of a gun? 


Mr. GASKINS: Objection. 
Mr. O’DONNELL: Objection. 
Court: Overruled. You may answer. 


A. Yes, sir, that would be one explanation for those concentra- 
tions on his left hand. 


Rule 702 of the North Carolina Rules of Evidence provides: “If 
scientific, technical, or other specialized knowledge will assist the 
trier of fact to understand the evidence or to determine a fact in issue, 
a witness qualified as an expert by knowledge, skill, experience, 
training or education, may testify thereto in the form of an opinion.” 
N.C.G.S. § 8C-1, Rule 702 (1992). Here, Creasy qualified as an expert 
in the analysis of gunshot residue and trace evidence. He did not base 
his opinion on any assumed fact. Rather, he gave his findings and 
expressed his opinion that these findings were consistent with the 
victim having raised his hand in response to an attack. Creasy’s 
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opinion thus became evidence that supported the State’s theory that 
the victim raised his hand to fend off defendant’s attack. The testi- 
mony was admissible as it assisted the jury in understanding the 
reach and import of Creasy’s gunshot residue findings. State v. 
Benjamin, 83 N.C. App. 318, 319-20, 349 S.E.2d 878, 879 (1986) (opin- 
ion by Judge (now Justice) Webb); State v. Crawford, 329 N.C. 466, 
477, 406 S.E.2d 579, 585 (1991). Defendant’s assignment of error to 
this testimony is overruled. 


IX. 


[9] In his final assignment of error, defendant contends the trial court 
erred by failing to determine in open court whether the jury wanted 
to ask a question during its deliberation. The portion of the trial tran- 
script material to this issue reveals the following: 


Court: The defendant is in the courtroom with counsel, the 
Assistant District Attorney. Let the record show that the jurors 
knocked on the door. One of the jurors said they had a question. 
The Court instructed the Sheriff to give them a yellow pad, stand 
at the door and tell them to write the question out. We’re awaiting 
the question. 


Knock on the door and ask if they have the question 
prepared. 


BAILIFF: They don’t have it yet. 
Court: All right. 


Sheriff, it’s been fifteen minutes since the jury said they had a 
question. Take the defendant back to lock-up so we can work on 
some other matters here. 


JURY CONTINUES TO DELIBERATE. 


Defendant contends the trial court’s handling of the jury’s communi- 
cation to the bailiff amounted to an unconstitutional ex parte com- 
munication with the jury. We disagree. 


Article I, section 23 of the North Carolina Constitution provides: 


In all criminal prosecutions, every person charged with crime has 
the right to be informed of the accusation and to confront the 
accusers and witnesses with other testimony, and to have counsel 
for defense, and not be compelled to give self-incriminating evi- 
dence, or to pay costs, jail fees, or necessary witness fees of the 
defense, unless found guilty. 
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N.C. Const. art. I, § 23. Similar protection is afforded defendant by the 
sixth Amendment of the federal constitution. “This protection guar- 
antees an accused the right to be present in person at every stage of 
his trial.” State v. Payne, 320 N.C. 188, 139, 357 S.E.2d 612, 613 (1987); 
State v. Pittman, 332 N.C. 244, 253, 420 S.E.2d 437, 442 (1992). 


For a defendant tried noncapitally, “this right [is] a personal right 
which [can] be waived, either expressly, or by his failure to assert it.” 
Pittman, 332 N.C. at 253, 420 S.E.2d at 442; State v. Braswell, 312 
N.C, 553, 559, 324 S.E.2d 241, 246 (1985). In the instant case defend- 
ant, having failed to object at trial, waived his right and cannot assign 
as error the trial court’s denial of the right. 


Even if defendant had not waived his right to be present, we 
would find no error in the trial court’s actions. It is error for the trial 
court to issue substantive instructions, either personally or through 
its bailiff, to the jury outside the presence of the defendant. State v. 
Ashe, 314 N.C. 28, 331 $.E.2d 652 (1985); State v. Payne, 320 N.C. 188, 
357 $.E.2d 612. However, a defendant’s right to be present is not vio- 
lated where a trial court merely instructs the jury on procedural mat- 
ters through its bailiff, as the court did in the instant case. State v. 
Gay, 334 N.C. 467, 434 S.E.2d 840 (1993). In Gay, the defendant 
assigned as error the trial court’s instructions to the bailiff to inform 
the jury “to take or extend a recess during evidentiary hearings or dis- 
cussions of legal issues” and to continue to abide by the trial court’s 
earlier instructions while on break. Jd. at 482, 434 S.E.2d at 848. The 
transcript revealed that the defendant neither objected to the instruc- 
tion nor requested to be heard on the matter. Jd. This Court held that 
while “shorthand procedures, such as the one instituted by the trial 
court in this case, may run the risk of violating defendant’s right to be 
present, [there was no] reversible error on these facts.” Id. at 482-83, 
434 S.E.2d at 848. In so holding, the Court stated, 


We observe initially that it would be unreasonable to hold 
that bailiffs may have no contact with the jury. In carrying out 
their custodial duties bailiffs must necessarily engage in some 
contact with the jury or prospective jurors. While a bailiff cer- 
tainly may not attempt to instruct jurors as to the law, a simple 
reminder by the bailiff to the jurors that they are to abide by the 
court’s earlier instructions should not be considered an instruc- 
tion as to the law. 


Id. at 482, 434 5.E.2d at 848. 
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Similarly in State v. May, 334 N.C. 609, 615, 434 S.E.2d 180, 183 
(1993), cert. denied, ___—-U.S. ___, 127 L. Ed. 2d 661 (1994), this Court 
found no violation of the right of confrontation where the trial court, 
without objection from defendant, instructed the bailiff to tell the 
jurors to take a fifteen-minute break. Upon concluding there was no 
constitutional violation, the Court stated, 


It was not error for the court to send this message by the bailiff 
to the jury. It would impose a heavy burden on our courts if a 
court reporter were required to accompany a bailiff every time he 
is with a jury in order to make a record of what was said. 


Id. 


In the present case the bailiff was instructed only to retrieve a 
question from the jury and bring it to the trial court. No objection was 
raised by defendant or his counsel. So long as the record shows noth- 
ing to the contrary, we assume the bailiff followed the court’s instruc- 
tions. Jd. As stated in Gay: “Communications such as these do not 
relate to defendant’s guilt or innocence. Nor would defendant’s pres- 
ence have been useful to his defense.” Gay, 334 N.C. at 482, 434 
S.E.2d at 848. We find no violation of defendant’s constitutional 
rights. 


As for the trial court’s failure to determine in fact whether the 
jury wanted to ask a question, we find no error. After being informed 
off the record that the jury may have a question, the trial court, in 
defendant’s presence, instructed the sheriff to request that the jury 
write its question on a legal pad. He further instructed the sheriff to 
wait outside the jury room until the jury produced the question, at 
which time the sheriff was to bring it to the court. No objection was 
made by defendant. The sheriff waited approximately fifteen minutes 
during which time the jury never produced its question for the court. 
Apparently considering the jury's request to submit a question aban- 
doned, the trial court announced its intention to move on to other 
matters and to reincarcerate defendant for the remainder of the jury’s 
deliberation. At no time during subsequent deliberation did the jury 
resurrect its request to ask a question. 


Thus, the record shows that while the jurors may have had a ques- 
tion at one time during deliberation, they were able to resolve the 
query among themselves. The jurors were free to inform the trial 
court, either directly while in the courtroom before recessing for the 
day or through the bailiff, that their question remained unanswered. 
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Furthermore, defendant was free to object and request the trial court 
conduct the jurors into the courtroom to confirm that they no longer 
had a question. Neither was done. Defendant’s assignment of error is 
overruled. 


For the foregoing reasons, we conclude defendant received a fair 
trial free from prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. RALPH EDWIN HAMILTON 


No. 217A93 


(Filed 3 November 1994) 


1. Criminal Law § 776 (NCI4th)— first-degree murder— 
insanity and voluntary intoxication—instructions 


There was no error in a first-degree murder prosecution in 
which defendant was sentenced to life imprisonment where the 
jury was originally instructed on intoxication and diminished 
capacity; the jurors returned to the courtroom with questions on 
intent, premeditation and deliberation, the role of alcohol and the 
effect of reduction in judgment; the court’s reinstruction included 
an instruction on sanity; defendant was not given an opportunity 
to object until after the jury retired; defendant then objected on 
the ground that he had not raised the insanity defense; and 
defendant contended on appeal that, because the jury was 
instructed on insanity, for which defendant bears both the burden 
of production and persuasion, the jury may have also believed 
defendant bore the burden of persuasion for voluntary intoxica- 
tion and diminished capacity. The court erred by giving an insan- 
ity instruction where there was no evidence of insanity; however 
this instruction did not relieve the State of its burden of proving 
every element of the crime charged in that the court repeatedly 
instructed the jury on the State’s burden to prove each element of 
first-degree murder; the court properly instructed the jury twice 
on voluntary intoxication and diminished capacity; the instruc- 
tion on insanity did not inform the jury that defendant had the 
burden of proof regarding insanity and did not negate the accu- 
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rate instructions on voluntary intoxication and diminished capac- 
ity; and the evidence before the jury supported its verdict. 


Am Jur 2d, Trial §§ 1279, 1280. 


. Appeal and Error § 155 (NCI4th)— first-degree murder— 


instructions—intent to kill—diminished capacity and 
intoxication—no timely objection 


Defendant waived appellate review of instructions concern- 
ing intent to kill and diminished capacity and intoxication where 
the court asked whether the prosecution or defendant had any 
requests for additions or modifications to the instructions after 
the jury retired, defendant did not then object to the instruction 
at issue, and defendant brought the instruction to the attention of 
the court when the jury returned for further instruction approx!i- 
mately one and one-half hours later. Defendant did not properly 
preserve this assignment of error because he did not timely 
object when the trial court inquired as to whether any party had 
any objections, and he waived any appellate review because he 
did not specifically and distinctly allege that the court’s instruc- 
tion amounted to plain error. 


Am Jur 2d, Appeal and Error §§ 562 et seq. 


. Homicide § 490 (NCI4th)— first-degree murder—instruc- 


tions—premeditation—specific intent to kill—deliberation 


The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury on premeditation, intent to kill, and 
deliberation conjointly, rather than separately, when charging 
with regard to voluntary intoxication and diminished mental 
capacity. Specific intent to kill, premeditation and deliberation 
are interdependent rather than independent elements and must 
be considered collectively rather than in isolation. 


Am Jur 2d, Homicide §§ 482 et seq. 


. Homicide § 470 (NCI4th)— first-degree murder—instruc- 


tions—burden of proof and reasonable doubt 


The trial court did not err in a first-degree murder prosecu- 
tion by not giving the proffered pattern jury instruction on the 
burden of proof and reasonable doubt where the trial court 
charged the jury numerous times throughout its instructions on 
first-degree murder and second-degree murder that the State bore 
the burden of proof on each element. 


Am Jur 2d, Homicide §§ 482 et seq. 
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Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of life imprisonment entered by 
Small, J., at the 5 October 1992 Criminal Session of Superior Court, 
Orange County, upon a jury verdict finding defendant guilty of first- 
degree murder and a jury recommendation that defendant be sen- 
tenced to life imprisonment. Heard in the Supreme Court 6 December 
1993. 


Michael F. Easley, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


J. kirk Osborn for defendant-appellant. 


MEYER, Justice. 


Upon a proper indictment, defendant Ralph Edwin Hamilton was 
tried capitally, convicted of first-degree murder of his wife, Marva 
Hamilton, and sentenced to life imprisonment. On appeal defendant 
brings forth three assignments of error: that the trial court committed 
reversible error in instructing on sanity and soundness of mind, that 
the trial court committed reversible error in instructing that intent 
may be inferred from diminished mental capacity and intoxication, 
and that the trial court erroneously denied defendant’s requested jury 
charge on the burden of proof. We conclude that defendant’s trial was 
free of prejudicial error and therefore affirm his conviction of first- 
degree murder. 


At trial, the State’s evidence tended to show the following: 


Around 4:00 p.m. on 2 July 1991, Eric Cherry, a second-shift 
employee at UNC Hospitals in Chapel Hill, North Carolina, left work 
and walked toward Parking Lot F at the Dean E. Smith Center. Cherry 
entered his vehicle and began backing out of the parking space when 
he heard a popping noise. Believing that one of his tires had burst, 
Cherry drove forward to see if he could determine which tire had mal- 
functioned. At the same time he heard another popping noise. Con- 
vinced that nothing was wrong with his car, he proceeded to drive 
around the parking lot to determine whose car had malfunctioned. He 
noticed a man, later identified by Cherry as defendant, standing over 
a woman, later identified as the victim Marva Hamilton, who was 
lying face down on the ground. Cherry stopped his car and witnessed 
defendant raise a gun and fire at the victim’s head from a distance of 
about one foot. Cherry noticed that a grey station wagon was parked 
directly behind a white truck. The driver’s doors of both vehicles 
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were open. As Cherry watched, defendant shot the victim three more 
times. At some point during the shooting defendant stared directly at 
Cherry. As defendant walked toward the station wagon, Cherry 
copied down the car’s license plate number, then drove away. When 
he looked back to see where defendant was, Cherry saw him return 
to the victim’s body and shoot her again. Defendant then entered the 
station wagon and sped out of the parking lot. 


Cherry proceeded straight to the police station where he talked 
with an officer and followed him back to the crime scene. Cherry had 
seen the victim before and knew that the white truck was the vehicle 
she usually drove. 


Denise Johnson, who was employed by UNC Hospitals on 2 July 
1991 in the same department as the victim, was returning to her car 
in Parking Lot F around 4:00 p.m. Upon reaching the parking lot, she 
saw somebody struggling and then heard a noise similar to a car back- 
firing. She looked around and saw people diving for cover on the 
steps leading down to the parking lot. Upon hearing more shots, she 
hid beneath a car. Looking under the cars, she could see someone's 
feet in a position indicating a body was prone on the ground. Johnson 
heard someone drive away and then return, followed by additional 
gunfire. After the car drove away a second time, Johnson approached 
the feet and found the victim on the ground, with a pool of blood 
behind her head. The victim had a weak pulse and her eyes were 
dilated. Her car keys were at her side. Johnson immediately yelled for 
help. 


Deborah Ware, a UNC Hospitals employee, was entering the park- 
ing lot at the time of the shooting. She heard a shot and witnessed a 
man standing over a person and pointing a gun at the person's head. 
Ruthanne Wheeler, a registered nurse at the hospital, was also return- 
ing to the parking lot at the time of the shooting. Upon entering the 
lot, she heard someone yell for a doctor or nurse. Wheeler went to the 
victim and attempted to perform mouth-to-mouth resuscitation. 
There was a considerable amount of blood and an apparent wound to 
the victim’s head. Elizabeth Nicotra, a registered nurse who was. 
accompanying Wheeler, assisted in rendering first aid. During a 
search for some identification, Nicotra found the victim’s purse in the 
truck. She also discovered that the truck’s right rear tire was flat. 


Rodney Carter, criminal investigator with the UNC Department of 
Public Safety, arrived at the crime scene at 4:37 p.m. He found the 
driver’s door of the victim’s truck open. Inside the truck were book- 
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bags, keys and a hospital pager. The truck’s right rear wheel was flat. 
The wheel was later checked for punctures and found to have none. 
Carter recovered two bullets from the asphalt beneath the victim’s 
body. He also recovered bullet fragments from the hospital following 
the victim’s autopsy. During a subsequent search of defendant's car, 
he recovered one unfired .22-caliber bullet and three .22-caliber cas- 
ings. Subsequent examination of these items at the SBI laboratory 
revealed that all of the recovered casings were fired from the same 
.22-caliber gun. Furthermore, a projectile recovered from the victim’s 
brain was identified as a .22-caliber bullet. 


An autopsy of the victim revealed two gunshot wounds to the 
head, either of which was potentially fatal, as well as bruises and 
abrasions on the head. The autopsy further revealed gunshot wounds 
to the victim’s hands, which according to forensic pathology expert 
Deborah L. Radisch, M.D., appeared defensive in nature. 


At the time of the shooting, Hildegarde (“Peggy”) Slade lived at 
Tar Heel Manor, an apartment complex in Carrboro. She was familiar 
with defendant because he had been living in the same complex with 
the victim and their daughter. Several days before the shooting, Peggy 
saw the victim at the apartment complex retrieving clothes for the 
children. 


After the victim and defendant separated, defendant visited 
Peggy’s apartment daily. Peggy noticed defendant had a drinking 
problem and had persuaded defendant to attend Alcoholics 
Anonymous. 


On 2 July 1991, defendant called Peggy to inform her he was com- 
ing to town from Greensboro. He arrived at her apartment around 
9:00 a.m. with a twelve-pack of beer. While at the apartment, defend- 
ant consumed eight beers. Defendant began speaking of the victim 
and of how he wanted her to return. As the morning progressed, 
Peggy noticed defendant becoming angry. Defendant indicated that 
he thought the victim was having a relationship with a man named 
George. At Peggy’s suggestion, defendant went to his own apartment 
around noon. Around 3:00 p.m. on the same day, Peggy saw defendant 
putting clothes into his grey station wagon. Defendant informed her 
that he was going to Greensboro and that she would not see him 
again. 


Thomas Slade was a fishing companion of defendant. Around 4:45 
p.m. on 2 July 1991, Thomas returned home from work. At about 5:10 
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p.m. he received a collect telephone call from defendant in Greens- 
boro. Defendant informed Thomas that he had just shot his wife four 
or five times and that he needed Thomas to call the hospital to deter- 
mine her condition. Defendant gave him a number to call in Greens- 
boro and said that he was planning to go to Georgia. 


Upon telephoning the hospital, Thomas was given no information 
about the victim’s condition but was asked to contact the victim’s 
family as quickly as possible. Thomas was able to reach one of the 
victim’s brothers; however, there was no answer at the number given 
to him by defendant. On the same evening, defendant telephoned 
William Mack in Greensboro and informed him he had shot his wife. 
At defendant’s direction, Mack called the hospital and discovered the 
victim was in critical condition. Mack asked defendant to come to his 
house and defendant complied. When defendant arrived, Mack said 
that he appeared “out of it” and was crying. Defendant told Mack that 
he went to the parking lot to talk to the victim. When he approached 
the victim, she reached into the truck and defendant thought she was 
retrieving a gun. In reaction, defendant started shooting. Mack called 
the 911 emergency number in Guilford County to divulge defendant’s 
location. When defendant said that he was not going to wait for the 
police to arrive, Mack called 911 a second time. Shortly thereafter, 
police officers arrived at Mack’s home and took defendant to the 
Greensboro Police Department. 


Detective Clay Williams of the UNC police took defendant into 
custody at the Greensboro Police Department and transported him to 
Chapel Hill. At the time of arrest, defendant smelled strongly of alco- 
hol. When Williams attempted to read the arrest warrant to defend- 
ant, defendant passed out. Williams determined that defendant’s 
condition rendered him incapable of understanding his rights under 
Miranda v. Arizona, 384 U.S. 486, 16 L. Ed. 2d 694 (1966). Upon 
arrival in Chapel Hill, Williams discovered that the victim had died. 
When Williams informed defendant of the victim’s death, defendant 
fainted. 


Evelyn Hamilton, defendant’s sister, testified that defendant 
called her around 10:00 p.m. on 1 July 1991. Defendant informed 
Evelyn Hamilton that he needed the gun he had recently given her 
because he was scared that his wife’s brothers were going to do some- 
thing to him. Evelyn Hamilton informed defendant that she no longer 
had the gun. 
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Defendant presented the following evidence: 


Billy Williamson Royal, M.D., a forensic psychiatrist accepted as 
an expert in his field, testified that he conducted three interviews 
with defendant in September 1992 and October 1992. He also had 
examined various documents pertaining to defendant’s school record, 
his treatment at Dorothea Dix Hospital and records of his attorney's 
interviews with members of his family. Based on his examination, 
Royal made several diagnoses with regard to defendant’s mental state 
on 2 July 1991. Royal diagnosed defendant’s condition as one of acute 
alcohol intoxication, alcohol dependency, depression, personality 
disorder not otherwise specified, identity disorder and a provisional 
diagnosis of cocaine use. In Royal’s opinion, defendant did not have 
the capacity in terms of a normal person to form the intent to murder 
his wife at the time of the shooting. Royal also was of the opinion that 
on 2 July 1991 defendant was unable to carry out plans in terms of a 
normal, reasonable person. 


Jacqueline Bradsher, a jail matron at the Orange County Sheriff's 
Department, testified that she had seen defendant at the jail on 2 July 
and on 3 July 1991. Bradsher testified she heard defendant call out to 
his wife during the night. She also heard him ask other jailers whether 
he could use the telephone to call his wife so that she could post bond 
for him. 


On rebuttal, the State called James Groce, M.D., who was ac- 
cepted as an expert in the field of forensic psychiatry. Groce had 
examined defendant twice, on 5 July and 6 July 1991, after his admis- 
sion to Dorothea Dix Hospital on 5 July 1991. Groce also conducted 
interviews of defendant on 8 July, 10 July, 14 July and 17 July. He diag- 
nosed defendant as suffering from an adjustment disorder with 
depressed mood and alcohol dependence. Groce further noted the 
possibility of alcohol withdrawal. In Groce’s opinion, defendant, on 
2 July 1991, would have been able to understand the situation, evalu- 
ate what was happening, make plans for future behavior and form the 
intent to carry out actions. Groce was of the opinion that defendant 
would have been able to understand what was going on and, based on 
this understanding, make plans for new behavior. Groce again exam- 
ined defendant on 17 Septernber 1991 during a subsequent admission 
to Dorothea Dix Hospital and diagnosed defendant as suffering from 
adjustment disorder with depressed mood, a condition which typical- 
ly lasts for three months but probably was prolonged in part because 
of the impending trial and death of his wife. 
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I. 


[1] Defendant first contends the trial court committed reversible 
error by instructing the jury that “sanity or soundness of mind is the 
natural and normal condition of people.” Defendant contends that by 
instructing the jury on insanity, for which defendant bears both the 
burden of production and persuasion, the jury may have also erro- 
neously believed defendant bore the burden of persuasion for the 
defenses of voluntary intoxication and diminished capacity. We 
disagree. 


The record indicates that in its original charge, the trial court 
instructed the jury as follows: 


And fifth, the State must prove the defendant acted with 
deliberation, which means that he acted while he was in a cool 
state of mind. This does not mean that there had to be a total 
absence of passion or emotion. If the intent to kill was formed 
with a fixed purpose, not under the influence of some suddenly 
aroused violent passion, it is immaterial that the defendant was in 
a state of passion or excited when the intent was carried into 
effect. In determining this, you will consider the defendant’s 
intoxication and diminished mental capacity, if any, as I will 
explain to you later. 


You may find that there is evidence which tends to show that 
the defendant was intoxicated or was impaired by a mental or 
emotional disorder at the time of the shooting. 


... If the defendant was intoxicated or his mental capacity 
was diminished as a result of mental or emotional impairment, 
you should consider whether or not any one of these or all of 
these conditions affected his ability to formulate the specific 
intent which is required for a conviction of first degree murder. 


... If asa result of intoxication or diminished mental capaci- 
ty by reason of mental or emotional impairment, the defendant 
did not have the specific intent to kill formed after premeditation 
and deliberation, he is not guilty of first degree murder. 


Therefore, I instruct you, if you have a reasonable doubt as to 
whether or not the defendant formulated the specific intent to kill 
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after premeditation and deliberation, considering the evidence 
with respect to defendant’s intoxication and diminished mental 
capacity as a result of mental or emotional impairment, you will 
not return a verdict of guilty of first degree murder. 


After being so instructed, the jury retired to the jury room for 
deliberation. Within one and one-half hours, the jury returned to the 
courtroom with questions on several matters for the trial court, 
including the instructions on “intent,” “premeditation” and “delibera- 
tion.” The jury was “particularly concerned about what role judgment 
would play in the ability to deliberate or to plan or to premeditate, 
and whether alcohol and some reduction in judgment in that faculty 
would mean that an individual is unable to premeditate or deliberate.” 
The trial court then consulted with the prosecution and defense coun- 
sel, at which time defense counsel expressed concern with the trial 
court’s original instruction on intent, describing it as “somewhat con- 
fusing.” The trial court stated that it would “endeavor to clarify” the 
matter and then reinstructed the jury on the elements of first-degree 
murder as follows: 


The third thing the State must prove is that the defendant 
intended to kill the victim. ... 


In your consideration of whether or not the defendant had 
this intent to kill, ] would instruct you that you should consider 
the defendant’s condition as a result of intoxication, if any, and 
any diminished mental capacity he may have had as a result of a 
mental defect or emotional disturbance. 


[ll go into that a little bit further later on. But I am varying 
this instruction and the following instructions from what I gave 
you this morning. 


Fourth, the State must prove the defendant acted with 
premeditation. ... 


In your consideration of this element, I would instruct you 
that you should consider the degree of defendant’s intoxication, if 
any, and any diminished mental capacity as a result of emotional 
or mental disturbance or defect. And I'll explain that, as I said, 
further later. 


And fifth, the State must prove the defendant acted with 
deliberation. ... 


In determining whether or not the defendant acted with delib- 
eration, again you would consider in your determination of this 
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element the defendant’s degree of intoxication, if any, and any 
diminished mental capacity as a result of mental defect or 
emotion. 


You may find that there is evidence which tends to show that 
the defendant had been drinking and was intoxicated, or that he 
was impaired by a mental or emotional disorder at the time of the 
shooting. In this connection I would instruct you—I just want to 
check one thing. 


(Pause in the proceedings. ) 


THE COURT: Excuse me. I would instruct you that sanity or 
soundness of mind is the natural and normal condition of peo- 
ple. Therefore, everyone is presumed to be sane until the con- 
trary is made to appear. And so I would instruct you that a 
person is presumed to have normal mental capacity and emo- 
tions until the contrary is shown. 


Also, I would instruct you that generally, voluntary intoxica- 
tion is not a legal excuse for a crime. 


In this case, there was evidence of intoxication or of some 
degree of intoxication, and there was evidence of some mental 
impairment as a result of emotion or mental disorder. Therefore, 
you must determine the effect either one or the combination of 
those conditions had upon the defendant’s ability to premeditate, 
deliberate, and to have the active—the actual, specific intent to 
kill. 


It is not a fact that I can relate to you as to what effect the 
alcohol would have on his judgment, or what role alcohol or his 
emotional or mental state would have on his premeditation or 
deliberation or on his intent to kill. That is a fact the jury must 
determine from the evidence. 


If the defendant was intoxicated or his mental capacity was 
diminished as a result of mental or emotional impairment, you 
should consider whether or not any one of these or a combination 
of these conditions affected his ability to formulate the specific 
intent which is required for a conviction of first degree murder. 
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If as a result of intoxication or diminished mental capacity by 
reason of mental or emotional impairment, the defendant did not 
have the specific intent to kill formed after premeditation and 
deliberation, he is not guilty of first degree murder. 


Therefore, I instruct you, if you have a reasonable doubt as to 
whether or not the defendant formulated the specific intent to kill 
after premeditation and deliberation, considering the evidence 
with respect to the defendant’s intoxication and diminished men- 
tal capacity as a result of mental or emotional impairment, you 
will not return a verdict of first degree—guilty of first degree 
murder. 


(Emphasis added. ) 


Having been so instructed, the jury once again retired to the jury 
room to resume deliberation. Defendant subsequently objected to the 
instruction relating to sanity or soundness of mind on the ground that 
defendant had not raised the insanity defense. 


We conclude, and the State concedes, that because an instruction 
on insanity given by the trial court is inapplicable where there is no 
evidence of insanity, it was error for the trial court to give such an 
instruction. State v. Jones, 293 N.C. 413, 426, 238 S.E.2d 482, 490 
(1977); see also State v. Buchanan, 287 N.C. 408, 215 S.E.2d 80 (1975). 
This erroneous instruction, however, does not require reversal. 


Rule 10(b)(2) of the North Carolina Rules of Appellate Procedure 
provides: 


Jury Instructions; Findings and Conclusions of Judge. A party 
may not assign as error any portion of the jury charge or omission 
therefrom unless he objects thereto before the jury retires to con- 
sider its verdict, stating distinctly that to which he objects and the 
grounds of his objection; provided, that opportunity was given to 
the party to make the objection out of the hearing of the jury, and, 
on request of any party, out of the presence of the jury. 


N.C. R. App. P. 10(b)(2). While defendant did object to the instruction 
on insanity, no objection was made until after the jury had retired for 
deliberation. However, a review of the transcript shows that defense 
counsel was not given, as required by Rule 10(b)(2), an opportunity 
to make an objection regarding the trial court’s instruction on sanity 
and soundness of mind until after the jury had retired to resume 
deliberation. Therefore, we will treat this assignment of error as if it 
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had been properly preserved for appellate review and will review it 
for error. 


Defendant has the burden of both production and persuasion 
when pleading the defense of insanity. State v. Thompson, 328 N.C. 
477, 402 S.E.2d 386 (1991). However, when pleading the defense of 
voluntary intoxication or diminished mental capacity, defendant has 
only the burden of production. State v. Mash, 323 N.C. 339, 372 S.E.2d 
5382 (1988) (voluntary intoxication); State v. Rose, 323 N.C. 455, 373 
S.E.2d 426 (1988) (diminished mental capacity). Defendant contends 
the trial court’s erroneous instruction on insanity or soundness of 
mind had the effect of shifting the burden of persuasion to defendant 
on the defenses of voluntary intoxication and diminished mental 
capacity and, therefore, was unconstitutional. Defendant fails to 
articulate which of his constitutional rights were violated; however, 
we presume his contention is that the erroneous instruction had the 
effect of relieving the State of its burden of proof, thereby violating 
due process. Sandstrom v. Montana, 442 U.S. 510, 61 L. Ed. 2d 39 
(1979). Because the error allegedly was of constitutional dimension, 
defendant contends that the burden is on the State, pursuant to 
N.C.G.S. § 15A-1443(b), to prove that the trial court’s error was harm- 
less beyond a reasonable doubt. 


We conclude that the trial court’s instruction on sanity or sound- 
ness of mind did not relieve the State of its burden of proving, beyond 
a reasonable doubt, every element of the crime charged. For this rea- 
son, the trial court’s instruction did not violate defendant’s due 
process rights, In re Winship, 397 U.S. 358, 25 L. Ed. 2d 368 (1970), 
and “the harmless error standard of N.C.G.S. § 15A-1448(a) applies,” 
State v. Hood, 3382 N.C. 611, 617, 422 S.E.2d 679, 682 (1992), cert. 
denied, __ —-U.S. ___, 123 L. Ed. 2d 659 (1993). Under N.C.G.S. 
§ 15A-1443(a), defendant “bears the burden of showing a reasonable 
possibility that, absent the error, a different result would have been 
reached at trial.” Jd. We hold that defendant has not met this burden. 


The record indicates that the trial court not only repeatedly 
instructed the jury on the State’s burden to prove each element of 
first-degree murder, it also properly instructed the jury twice on vol- 
untary intoxication and diminished capacity. The trial court charged 
the jury not to return a verdict of guilty of first-degree murder if it had 
a reasonable doubt as to whether defendant was able to formulate the 
specific intent to kill after premeditation and deliberation in light of 
the evidence of defendant’s intoxication and diminished mental 
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capacity. Nothing in these instructions placed any burden on defend- 
ant to prove intoxication or diminished capacity beyond a reasonable 
doubt. Rather, the jury was properly charged to consider whether 
there was sufficient evidence of either voluntary intoxication or 
diminished capacity so as to raise a reasonable doubt as to the exist- 
ence of the intent required for a conviction of first-degree murder. 


As to the trial court’s isolated instruction on sanity or soundness 
of mind, this instruction, while erroneous, did not inform the jury that 
defendant had the burden of proof regarding insanity. Nor did it 
negate the trial court’s repeated, accurate instructions on voluntary 
intoxication and diminished capacity. “We presume ‘that jurors .. . 
attend closely the particular language of the trial court’s instructions 
in a criminal case and strive to understand, make sense of, and follow 
the instructions given them.’” State v. Jennings, 333 N.C. 579, 618, 
430 S.E.2d 188, 208 (quoting Francis v. Franklin, 471 U.S. 307, 324 
n.9, 85 L. Ed. 2d 344, 360 n.9 (1985)) (alteration in original), cert. 
denied, —— U.S. —, 126 L. Ed. 2d 602 (1993). 


We further conclude that the evidence before the jury supported 
its verdict. At trial, defense counsel conceded that defendant killed 
the victim, stating: “Sometime around 4 o'clock or a little later that 
evening, [defendant] did shoot and kill his wife in the parking lot at 
UNC. We don’t dispute that.” The only question before the jury, there- 
fore, was whether defendant was guilty of first- or second-degree 
murder, the resolution of which hinged largely on how the jury con- 
sidered evidence of defendant’s intoxication and diminished capacity. 
We conclude there was substantial evidence from which the jury 
could have found beyond a reasonable doubt that defendant did not 
act while voluntarily intoxicated or while under a diminished capaci- 
ty. With regard to voluntary intoxication, there was some evidence in 
the record that defendant had been intoxicated in the past. However, 
there was no evidence that defendant had consumed any alcoholic 
beverages between midday and approximately 4:00 p.m., the time at 
which the murder was committed. Following the murder, defendant 
successfully drove his vehicle from Chapel Hill to Greensboro. 
Although he was intoxicated at the time of arrest, approximately 
three hours had elapsed since the time of the shooting. 


As for the defense of diminished capacity, defendant offered psy- 
chiatric testimony of Dr. Royal, a forensic psychiatrist. Dr. Royal 
based his opinion on examinations made approximately one year 
after the murder. Dr. Royal had no knowledge of defendant's dimin- 
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ished capacity at the time of the victim’s death. Conversely, State’s 
witness Dr. Groce, a forensic psychiatrist who treated defendant 
upon his admission to Dorothea Dix Hospital three days after the 
murder, testified that while defendant was suffering from an adjust- 
ment disorder with depressed mood and alcohol dependence, he was 
of the opinion that at the time of the murder, defendant could have 
made plans and would have been able to form the intent to carry out 
plans. 


Furthermore, an examination of the record reveals plenary evi- 
dence of premeditation and deliberation. For purposes of proving the 
elements of first-degree murder, 


[a] killing is “premeditated” if “the defendant formed the specific 
intent to kill the victim some period of time, however short, 
before the actual killing.” A killing is “deliberate” if the defendant 
acted “in a cool state of blood, in furtherance of a fixed design for 
revenge or to accomplish an unlawful purpose and not under the 
influence of a violent passion, suddenly aroused by lawful or just 
cause or legal provocation.” 


State v. Morston, 336 N.C. 381, 402, 445 $.E.2d 1, 13 (1994) (quoting 
State v. Bonney, 329 N.C. 61, 77, 405 S.E.2d 145, 154 (1991)). Pre- 
meditation and deliberation ordinarily are not susceptible to proof by 
direct evidence; therefore, they generally must be proved by circum- 
stantial evidence, such as, 


“(1) want of provocation on the part of the deceased, (2) conduct 
and statements of the defendant before and after the killing, 
(3) threats made against the victim by defendant, (4) ill will or 
previous difficulty between the parties, and (5) evidence that the 
killing was done in a brutal manner.” 


State v. Woodard, 324 N.C. 227, 231, 376 S.E.2d 753, 755 (1989) (quot- 
ing State v. Calloway, 305 N.C. 747, 751, 291 S.E.2d 622, 625-26 
(1982)). 


Here the evidence shows that prior to the murder, defendant was 
angry with the victim and informed Peggy Slade that he believed the 
victim was seeing another man. On the day before the murder, 
defendant attempted to retrieve a gun from his sister under the pre- 
text that he was scared of the victim’s brothers and needed protec- 
tion. He also informed a co-worker that he was moving to Greensboro 
and would not be returning to work. On the day of the murder, 
defendant packed his car and informed a neighbor that he was leav- 
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ing town permanently. Defendant went to the parking lot where the 
victim parked her car while working and shot the victim multiple 
times as she attempted to leave work. After the shooting, the victim 
was lying face down on the ground. Defendant began to walk away, 
but returned to the victim and, while standing over her body, fired an 
additional shot at her head from close range. Defendant then left the 
parking lot quickly in his car and proceeded to leave town. 


This assignment of error is overruled. 
UL. 


[2] By his next assignment of error, defendant contends the trial 
court erred by instructing the jury that intent to kill may be inferred 
from diminished mental capacity and intoxication. During its initial 
charge to the jury on the elements of first-degree murder, the trial 
court instructed the jury as follows: 


Third, the State must prove the defendant intended to kill the 
victim. Intent is a mental attitude seldom provable by direct evi- 
dence. It must ordinarily be proved by circumstances from which 
it may be inferred. An intent to kill may be inferred from the 
nature of the assault, the manner in which it was made, the con- 
duct of the parties, and other relevant circumstances, including 
intoxication and the defendant’s mental—excuse me—and the 
defendant’s diminished mental capacity, if any, as I will explain to 
you later. 


After the jury retired to the jury room, the trial court asked 
whether the prosecution or defendant had any requests for additions 
or modifications to the instructions. At that time, defendant did not 
object to the instruction at issue. It was not until approximately one 
and one-half hours later, when the jury returned from deliberation for 
further instruction, that defendant brought the instruction to the 
attention of the trial court. At that point, defendant stated that the 
instruction was “somewhat confusing,” and the trial court advised 
that it would “endeavor to clarify” the matter. The trial court then 
reinstructed the jury that with regard to the elements of first-degree 
murder, “[a]n intent to kill may be inferred from the nature of the 
assault, the manner in which it was made, the conduct of the parties, 
and other relevant circumstances.” With regard to each element of 
first-degree murder, the trial court instructed the jury that it should 
“consider the defendant’s condition as a result of intoxication, if any, 
and any diminished mental capacity he may have had as a result of a 
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mental defect or emotional disturbance.” The trial court further 
charged that defendant could not be found guilty of first-degree mur- 
der “(i]f as a result of intoxication or diminished mental capacity by 
reason of mental or emotional impairment, the defendant did not 
have the specific intent to kill formed after premeditation and 
deliberation.” 


Because defendant did not timely object to the trial court’s 
instructions when the trial court, outside the presence of the jury, 
inquired as to whether either party had any objections with regard to 
the jury charge, defendant did not properly preserve this assignment 
of error for appellate review under Rule 10(b)(2) of the Rules of 
Appellate Procedure. Rule 10(c)(4) provides: 


Assigning Plain Error. In criminal cases, a question which was 
not preserved by objection noted at trial and which is not deemed 
preserved by rule or law without any such action, nevertheless 
may be made the basis of an assignment of error where the judi- 
cial action questioned is specifically and aeeUCee contended 
to amount to plain error. 


N.C. R. App. P. 10(c)(4) (emphasis added). Because defendant has 
failed to specifically and distinctly allege that the trial court’s instruc- 
tion amounted to plain error, defendant has waived any appellate 
review. 


This assignment of error is overruled. 
III. 


[3] By another assignment of error, defendant contends that the trial 
court erred by not charging the jury as defendant requested with 
regard to premeditation, specific intent to kill and deliberation. 
Defendant made a timely written request for separate instructions as 
to the impact of voluntary intoxication and diminished capacity upon 
premeditation, deliberation and intent to kill. Defendant requested 
that the trial court instruct the jury in three separate instructions on 
how voluntary intoxication or diminished mental capacity may have 
affected defendant’s ability to act with intent to kill, premeditation or 
deliberation. Concerned that defendant’s proffered instruction would 
result in confusion for the jury, the trial court denied defendant’s 
request. The trial court instead combined the elements of first-degree 
murder when instructing the jury on voluntary intoxication and 
diminished capacity and gave the following charge: “If as a result of 
intoxication or diminished mental capacity by reason of mental or 
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emotional impairment, the defendant did not have the specific intent 
to kill formed after premeditation and deliberation, he 1s not guilty of 
first degree murder.” 


Defendant contends that had the trial court instructed the jury 
separately regarding the impact of voluntary intoxication and dimin- 
ished capacity on premeditation and on deliberation, a different 
result would have been reached. We do not agree. 


This Court addressed a similar issue in State v. Holder, 331 N.C. 
462, 418 S.E.2d 197 (1992). There, the defendant requested that the 
trial court instruct the jury on whether his alleged diminished capac- 
ity affected his capacity to form the requisite intent for first-degree 
murder as well as his capacity to premeditate and deliberate. The trial 
court, upon agreeing to give the requested instruction in substance, 
charged the jury as follows: “If, as a result of the combined intoxi- 
cated, drugged and lacking mental capacity of the defendant, if, as a 
result of this, the defendant did not have the specific intent to kill the 
deceased formed after premeditation and deliberation, then he is not 
guilty of first degree murder.” Id. at 474, 418 S.E.2d at 203. The 
defendant argued that since intent is an element independent of pre- 
meditation and deliberation, he was entitled to have a separate dimin- 
ished capacity instruction with regard to each element. 


Holding to the contrary, this Court noted that “specific intent to 
kill is a necessary element of first-degree murder,” and proof of 
premeditation and deliberation is also proof of intent to kill. Id. 
Therefore, “specific intent is a constituent of premeditation and delib- 
eration.” Jd. at 475, 418 S.E.2d at 204; see also State v. Quesinberry, 
319 N.C. 228, 230, 354 S.E.2d 446 448 (1987). 


The Holder Court based its conclusion on the language attending 
the substantive elements of first-degree murder, which provides: 


“Premeditation means that the defendant formed the specific 
intent to kill for some length of time, however short, before the 
actual killing. Deliberation means that the intent to kill was exe- 
cuted in a cool state of blood, without legal provocation, and in 
furtherance of a fixed design for revenge or to accomplish some 
unlawful purpose. No particular length of time is required for the 
mental processes of premeditation and deliberation; it is suffi- 
cient that the processes occur prior to, and not simultaneously 
with, the killing.” 
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331 N.C. at 475, 418 S.E.2d at 204 (quoting State v. Cummings, 323 
N.C. 181, 188, 372 S.E.2d 541, 547 (1988) (citations omitted), sentence 
vacated on other grounds, 494 U.S. 1021, 108 L. Ed. 2d 602 (1990), on 
remand, 329 N.C. 249, 404 S.E.2d 849 (1991)) (emphasis added). This 
language demonstrates that a specific intent to kill is a constituent of 
both premeditation and deliberation. As such, specific intent to kill, 
premeditation and deliberation are interdependent, rather than inde- 
pendent, elements and must be considered collectively rather than in 
isolation. Following the lead of Holder, we conclude it was not error 
for the trial court to instruct the jury on these elements conjointly, 
rather than separately, when charging the jury with regard to volun- 
tary intoxication and diminished mental capacity. 


[4] Defendant further contends the trial court erred by not giving the 
proffered pattern jury instruction on the burden of proof and reason- 
able doubt, which provides: 


The defendant has entered a plea of “not guilty.” The fact that 
he has been [indicted] [charged] is no evidence of guilt. Under 
our system of justice, when a defendant pleads “not guilty,” he is 
not required to prove his innocence; he is presumed to be inno- 
cent. The State must prove to you that the defendant is guilty 
beyond a reasonable doubt. 


N.C.P.1—Crim. 101.10 (1974). The trial court denied defendant's 
request and instead instructed the jury as follows: 


Under our system of justice, when a defendant pleads not 
guilty, he is not required to prove his innocence. The defendant is 
presumed to be innocent. That presumption goes with him 
throughout the trial, and until the jury is satisfied of his guilt 
beyond a reasonable doubt. 


Defendant asserts that by failing to give the requested instruction, 
the trial court failed to explain to the jury that the State bears the bur- 
den of proof throughout the trial. We note, and defendant concedes, 
that the trial court charged the jury numerous times throughout its 
instructions on first-degree murder and second-degree murder that 
the State bore the burden of proof on each element. We therefore find 
no error. 


For the foregoing reasons, we hold defendant received a fair trial 
free of any prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. WESLEY THOMAS HARRIS 


No. 435A92 


(Filed 3 November 1994) 


1. Evidence and Witnesses § 963 (NCI4th)— hearsay— 
defendant’s statements to psychiatrist—trial prepara- 
tion—medical diagnosis exception inapplicable 


Defendant’s statements to a psychiatrist were made in prepa- 
ration for his murder trial and were thus not admissible under the 
medical diagnosis or treatment exception to the hearsay rule set 
forth in N.C.G.S. § 8C-1, Rule 803(4) where the psychiatrist saw 
defendant less than two months before trial and nine months 
after the killing; defense counsel arranged defendant’s interview 
by the psychiatrist; there was no evidence that the psychiatrist 
planned or proposed any course of treatment; and the psychia- 
trist’s contact with defendant prior to trial was limited to one 
occasion while defendant was in Jail. 


Am Jur 2d, Evidence § 867. 


Admissibility of statements made for purposes of med- 
ical diagnosis or treatment as hearsay exception under 
Rule 803(4) of the Federal Rules of Evidence. 55 ALR Fed 
789. 


2. Evidence and Witnesses § 1025 (NCI4th)— defendant’s 
statements to psychiatrist—inadmissibility as statements 
against penal interest 


Defendant’s statements to a psychiatrist were not admissible 
as statements against penal interest pursuant to N.C.G.S. § 8C-l, 
Rule 804(b)(3), even if defendant may assert his own unavailabil- 
ity, because they were not so incriminating “that a reasonable 
man in his position would not have made the statement[s] unless 
he believed [them] to be true” where the incriminating statements 
defendant made to the psychiatrist were similar to statements he 
had already made to the police; the only additional incriminating 
information in the statements served only to reduce defendant’s 
potential criminal liability; and the bulk of defendant’s statements 
to the psychiatrist were exculpatory. 


Am Jur 2d, Evidence §§ 789 et seq. 
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What constitutes statement against interest admissible 
under Rule 804(b)(3) of Federal Rules of Evidence. 34 ALR 
Fed 412. 


. Evidence and Witnesses § 2241 (NCI4th)— defendant’s 


statements to psychiatrist—basis for expert opinion— 
exclusion not prejudicial error 


Assuming, arguendo, that statements defendant made to a 
psychiatrist should have been admitted in defendant’s trial for 
first-degree murder, armed robbery and conspiracy to murder to 
show the basis for the psychiatrist’s expert opinion regarding 
defendant's mental disorders, defendant was not prejudiced by 
the exclusion of those statements where the psychiatrist testified 
that defendant suffered from chronic and acute abuse of marijua- 
na, cocaine and alcohol which would have impaired his ability to 
form the specific intent to kill; the jury refused to find defendant 
guilty of first-degree murder based on premeditation and deliber- 
ation but found him guilty based on lying in wait and on the 
felony of armed robbery; there is no reasonable possibility that 
defendant’s convictions for armed robbery and conspiracy were 
affected by the exclusion of defendant’s statements as support for 
the psychiatrist’s diagnosis since a fair reading of the record 
reveals that his testimony addressed only the crime of murder; 
and even if the psychiatrist’s testimony were construed to indi- 
cate that defendant could not form the intent required for armed 
robbery and could not agree to commit certain acts, the record 
indicates that defendant's statements to the psychiatrist were of 
only minimal significance to the psychiatrist’s opinions. 


Am Jur 2d, Expert and Opinion Evidence §§ 228 et seq. 


. Evidence and Witnesses § 84 (NCI4th)— murder-robbery— 


evidence irrelevant to facts in issue 


In this prosecution for first-degree murder and armed rob- 
bery, the trial court did not err in sustaining the State’s objections 
to questions concerning whether defendant’s father abandoned 
him, when defendant’s drug use began, the nature of the area 
where the murder-robbery occurred, and the location of the vic- 
tim’s husband, the reasons he was in jail, and his relationship with 
the codefendant since the evidence sought to be elicited was not 
material to any issue in the case; the psychiatrist who testified 
that defendant suffered from chronic and acute intoxication of. 
cocaine, marijuana and alcohol on the day of the crimes did not 
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state that when defendant began using drugs affected his diag- 
noses; and defendant was permitted to elicit from another wit- 
ness that the area was known for drug activity. 


Am Jur 2d, Evidence §§ 307 et seq. 


. Evidence and Witnesses § 2302 (NCI4th)— ability to 
premeditate and deliberate—expert opinion properly 
excluded 


Opinion testimony by a psychiatrist that defendant could not 
premeditate and deliberate was properly excluded because it 
relates to a legal standard. 


Am Jur 2d, es and Opinion Evidence §§ 193, 194, 
362, 363. 


Admissibility of expert testimony as to whether 
accused had specific intent necessary for conviction. 16 
ALR4th 666. 


. Evidence and Witnesses § 1422 (NCI4th)— rifle, ammuni- 
tion and other items found at defendant’s apartment—fail- 
ure to link to crimes charged—admission as harmless error 


Assuming arguendo that the trial court in a murder-robbery 
trial erred by admitting walkie-talkies, a crowbar, a Redfield 
scope, clips, ammunition, and a .22 caliber bolt-action rifle found 
in a duffel bag in defendant’s apartment because these items were 
not linked to the crimes charged, there is no reasonable possibil- 
ity that the admission of these items affected the outcome of the 
trial in light of the State’s minimal reference to these items at trial 
and the State’s other evidence, including defendant’s inculpatory 
statement and firearms found in defendant’s apartment which 
were linked to the crimes. N.C.G.S. § 15A-1443(b). 


Am Jur 2d, Evidence §§ 307 et seq. 


. Jury § 80 (NCI4th)— excusal of jurors for cause—absence 
of prejudice to defendant 


Assuming arguendo that the trial court erred by excusing for 
cause a prospective juror who stated that he had negative feelings 
toward the district attorney but. could apply the law fairly, a juror 
who indicated that he knew defendant but could give the State 
and defendant a fair trial, and a juror who stated that he did not 
want to spend the time necessary for a first-degree murder trial, 
defendant failed to show that he was prejudiced thereby since a 
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defendant is not entitled to any particular juror, and defendant 
evidenced his satisfaction with the empaneled jury by failing to 
exhaust his peremptory challenges. 


Am Jur 2d, Jury §§ 195 et seq. 


. Jury § 223 (NCI4th)— death penalty views—improper 


excusal—no prejudice to defendant sentenced to life 

Since defendant was not sentenced to death, he was not 
harmed by any improper exclusion of jurors on the basis of their 
death penalty views. 


Am Jur 2d, Jury §§ 289, 290. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


.Jury § 232 (NCI4th)— death qualification of jury— 


constitutionality 


The practice of death qualifying the jury did not violate 
defendant’s right to a fair trial. 


Am Jur 2d, Jury §§ 289, 290. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Criminal Law § 427 (NCI4th)— closing argument—opening 
statement facts unsupported by evidence—no comment on 
defendant’s failure to testify 


Where the evidence did not support facts contained in the 
opening statements of defendant’s counsel, the district attorney's 
closing argument question “What witness said that?” after refer- 
ring to certain assertions in the opening statements was a fair 
response to the opening statements and did not constitute an 
improper comment on defendant’s failure to testify. The defend- 
ant’s erroneous expectations of the admissibility of certain evi- 
dence did not deprive the State of the ability to point out that 
facts alluded to in opening statements were not supported by the 
evidence introduced at trial. 


Am Jur 2d, Trial §§ 577 et seq. 


Violation of federal constitutional rule (Griffin v. Cali- 
fornia) prohibiting adverse comment by prosecutor or 
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court upon accused’s failure to testify, as constituting 
reversible or harmless error. 24 ALR3d 1093. 


Criminal Law § 433 (NCI4th)— closing argument—refer- 
ences to defendant as “cold-blooded murderer” and 
‘“doper”’ 

It was not improper for the prosecutor to refer to defendant 
in closing arguments as a “cold-blooded murderer” in a trial for 
first-degree murder involving a calculated armed robbery and an 
unprovoked killing. Similarly, where evidence of the State and 
defendant showed that defendant had a history of drug abuse, the 
prosecutor’s reference to defendant as a “doper,” while colloqui- 
al, was an accurate term describing the defendant as portrayed by 
the evidence. 


Am Jur 2d, Trial §§ 681, 682. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 


Criminal Law § 450 (NCI4th)— closing argument—shoot- 
ing victim down “just like a dog” 

The prosecutor’s statement characterizing defendant's act of 
killing the victim as “shooting her down just like a dog” did not 
compare defendant to an animal and was not improper. 


Am Jur 2d, Trial §§ 681, 682. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 


Criminal Law § 468 (NC Ith)— closing argument—defense 
strategy as “ingenuity of counsel” 

The prosecutor's reference in his closing argument to defense 
strategy as “ingenuity of counsel” was not so grossly improper as 
to require the trial judge to intervene ex mero motu. 


Am Jur 2d, Trial §§ 683 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 
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Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of life imprisonment entered by Sumner, J., at 
the 24 February 1992 Criminal Session of Superior Court, Pitt Coun- 
ty, upon a jury verdict of guilty of murder in the first degree. Defend- 
ant’s motion to bypass the Court of Appeals was allowed 29 
December 1992. Heard in the Supreme Court 16 September 1993. 


Michael F Easley, Attorney General, by William B. Crumpler, 
Associate Attorney General, for the State. 


Ernest L. Conner, Jr., for defendant-appellant. 


EXUM, Chief Justice. 


Defendant was indicted for the following crimes committed 
against Dorothy Mae Smith: murder, robbery with a dangerous 
weapon, conspiracy to commit murder, and conspiracy to commit 
robbery. On 12 March 1992 he was convicted of first-degree murder 
on theories of felony murder and lying in wait, armed robbery, con- 
spiracy to commit murder, and conspiracy to commit armed robbery. 
On 17 March 1992 the jury recommended life imprisonment for the 
murder conviction. The trial judge sentenced defendant to life impris- 
onment for murder, forty years for robbery with a dangerous weapon, 
and thirty years for conspiracy to commit murder; he arrested judg- 
ment on the conviction for conspiracy to commit armed robbery. He 
ordered all sentences to run consecutively. 


I. 
The State introduced evidence tending to show as follows: 


William Brown, brother to Dorothy Mae Smith, worked with 
Smith on the evening of 3 April 1991 at the convenience store she 
owned and operated. She closed the store around 10:20 p.m. and left 
with a money box and a gun, among other items. The box contained 
checks and about $4000 in cash. She put the box and gun into a white 
bag and left in her car. Brown followed her to her home which was 
near the store. After watching Smith pull into her yard, Brown drove 
off. According to Brown, Smith’s husband was in jail at the time. 


Lonnie Daniels was a neighbor of Smith. At around 10:30 p.m. on 
- 3 April 1991 he heard five noises that sounded like gunshots. They 
seemed to come from the direction of Smith’s backyard. He went out- 
side his house to look around and noticed Smith’s truck in the drive- 
way. With a friend, Daniels went closer to the home and saw Smith 
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lying on the ground with blood at the back of her head. She was not 
moving. His friend called the 911 emergency number. He waited until 
Deputy Sheriff Thomas Wilson arrived. 


Deputy Sheriff Thomas Wilson received a call at about 10:41 p.m. 
on 3 April 1991. He arrived at Smith’s residence within seven minutes 
and saw Daniels and his friend. Daniels led Wilson to the back of 
Smith’s house, where the driveway ends. Wilson observed Smith’s 
body on the ground. Her keys were nearby and there was blood near 
her head. The rescue squad soon arrived and Smith was declared 
dead. 


Sergeant Billy Tripp arrived at the scene to investigate. He found 
four .22-caliber fired casings at the edge of the driveway near a bush. 
Deputy M.H. Kraft arrived at the scene and found a .32-caliber bullet 
behind an air conditioning unit and a .22-caliber bullet in front of the 
unit. 


On 4 April 1991 police received a tip that David Ward was 
involved with Smith’s death. They arrested and interrogated Ward 
later that day. Deputy Kraft was present during the interrogation. 
Ward stated that he and defendant surveilled the store that Smith 
operated and waited in the bushes behind her house. Smith left her 
car and approached her home. According to Ward, defendant shot 
Smith. Smith screamed, and Ward shot her with a .22-caliber rifle. 
Ward then shot several times in the air, after which he and defendant 
grabbed the money box and bag and ran. They took the money and 
put the box and bag in a ditch beside a road. 


Around 3:00 p.m. Deputy Kraft was driving with Ward in Kraft’s 
car when Ward pointed out defendant driving in the opposite direc- 
tion. Kraft turned around and pulled defendant over. Defendant and 
two others were in the car. Defendant consented to a search of his 
vehicle, which revealed $1004.50 and marijuana. 


After defendant was arrested, he stated that on the night of 3 
April 1991 he picked up Ward at Ward’s mother’s house and they pro- 
ceeded to Smith’s store. They then drove to Smith’s house, where they 
parked on the road across from the house. They went to Smith’s 
house and hid in some bushes next to the driveway. Smith then drove 
into the driveway and pulled to the back of the house. She got out of 
her vehicle, removed a white plastic bag from the passenger side and 
went to the other side of the truck to get the cash box. When she 
started toward the door of her house, Ward rose and started shooting 
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with the rifle. Defendant admitted that he had a .32-caliber pistol and 
that he shot one time. Defendant then got the white bag at Ward’s 
instruction and they left. They divided the money and put the money 
box and plastic bag in a ditch. Defendant took Ward to Ward’s 
mother’s house, and Ward instructed defendant to keep the rifle at his 
home until later in the week. Before being pulled over by Officer 
Kraft, defendant jettisoned a large sum of money from the car. 


Kraft then went to defendant’s apartment with a search warrant. 
While searching defendant’s apartment, officers found a green duffel 
bag in a closet in the ceiling. The bag contained a Ruger .22-caliber 
semi-automatic rifle, a .32-caliber semi-automatic pistol and a single- 
shot, bolt action .22-caliber rifle. It also contained other items such as 
ammunition clips, ammunition, a holster, a Redfield telescopic scope 
that fits on a rifle, walkie-talkies, bank bags and a crowbar. 


A white plastic bag containing a metal box was later found by a 
passerby near the place where defendant was arrested. The bag also 
contained some checks. There was no money in the bag or box. Offi- 
cers also found in this same general area $2429 and a bank bag. 


Dr. M.G.F. Gilliland observed Smith’s body that night and later 
performed an autopsy. In Gilliland’s opinion, Smith died of five gun- 
shot wounds to the head, trunk and arm. Gilliland could not 
determine the type of ammunition that caused the wounds. While 
examining Smith, Gilliland found a small caliber bullet in Smith’s 
clothing. 


Ronald Marrs, a special agent with the State Bureau of Investiga- 
tion, and an expert on firearms and tool mark identification, testified 
that the .32-caliber bullet found behind the air conditioner had been 
fired from the .32-caliber semi-automatic pistol found in defendant’s 
apartment. The four cartridge casings found at the scene were fired 
by the Ruger semi-automatic .22-caliber rifle. He determined that the 
.22-caliber single-shot, bolt-action rifle found at defendant’s apart- 
ment did not fire any bullets or cartridge cases found at the crime 
scene. 


Defendant did not testify, but he offered evidence which tended 
to show as follows: 


Defendant used drugs on 3 April 1993. Larry Perry was with 
defendant in the late afternoon and early evening of that day and saw 
defendant consume crack cocaine. Defendant’s eyes were glassy, he 
was edgy, and he looked as though he were in the “twilight zone.” 
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Theresa Godley, engaged to defendant and mother of his child, saw 
defendant between 8:15 p.m. and 8:30 p.m. He was pacing and shaky; 
his eyes were red; and he didn’t say much. Gail Harris, defendant’s 
cousin, saw defendant around 11:00 p.m. He did not respond to 
Harris’s statements. Harris had seen defendant use alcohol and mari- 
juana earlier in the afternoon. Carolyn Whichard, a friend of defend- 
ant, saw him around midnight when he arrived at her house. He 
appeared “spaced out”; his eyes were blurry, and he looked as though 
his mind were elsewhere. He stayed there that night. 


Dr. Thomas Brown, a psychiatrist, testified that defendant had a 
passive, dependent personality and was dependent on alcohol, 
cocaine and marijuana. Dr. Brown interviewed defendant for three 
hours and reviewed defendant's medical records and school records. 
In Dr. Brown’s opinion, defendant could not form the specific intent 
to kill because of his chronic and acute alcohol, cocaine and 
marijuana dependencies. 


A private investigator testified that the area near Smith’s conven- 
ience store has a reputation for drug transactions. 


IT. 
A. 


Defendant. first argues that the trial court erred in sustaining 
objections to his questions of Dr. Brown aimed at eliciting statements 
made by defendant to Dr. Brown during his psychiatric interview. 


Dr. Brown interviewed defendant in the Pitt County jail on 4 Jan- 
uary 1992. Based on that interview as well as information contained 
in records and reports, Dr. Brown diagnosed defendant as having a 
passive dependent personality, which is characterized by an extreme 
sensitivity to the views of others and results in one’s being “pliable” 
or “spineless.” He also diagnosed defendant as suffering from depend- 
ency on alcohol, cocaine, and marijuana. Chronic use of these sub- 
stances causes a “decrease in intellectual ability,” or a “change in the 
sharpness of mental functioning, the ability to understand, plan, and 
be mentally quick.” They “affect the areas of higher brain functioning” 
and result in a decreased capacity to “get the big picture.” Based on 
defendant’s chronic and acute substance abuse, Dr. Brown was of the 
opinion that defendant could not have formed the specific intent to 
kill at the time of the killing. 
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Dr. Brown stated that defendant’s statements to him, including 
those regarding the events of 3 April 1991, were necessary to his diag- 
noses. The trial court sustained the State’s objections to questions 
regarding what defendant told Dr. Brown during their interview. 


Defendant then made an offer of proof in which Dr. Brown 
revealed that defendant told him the following: Ward proposed that 
he and defendant break or enter Smith’s house to steal cocaine or 
money that might be there. Defendant believed that there was a large 
cache of cocaine or a large amount of money in Smith’s house. Before 
the killing defendant consumed more than a pint of wine, possibly as 
much as a liter, smoked $125 worth of cocaine, and smoked five or six 
marijuana cigarettes. He went to Smith’s house with the intent to steal 
money or cocaine. He was frightened because he believed that there 
were vicious Rottweiler dogs inside to protect the cocaine or money. 
He thought that only the dogs might get shot. Before Smith arrived he 
developed second thoughts about the theft. Before he could withdraw 
from the crime, however, Smith arrived; and Ward said to defendant, 
“It’s too late. We can’t leave now.” When Smith left her car Ward shot 
her. Defendant was surprised when Ward shot Smith. Ward then said, 
“You're going to shoot now, too; you're going to do it.” Defendant then 
shot without aiming because he felt that Ward might shoot him if he 
didn't shoot. Afterward defendant expressed his surprise to Ward by 
stating, “What the heck were you doing?” and “Why did you ever do 
that?” 


Dr. Brown explained that defendant’s statements were necessary 
to his diagnoses because they reflected that defendant was preoccu- 
pied with obtaining cocaine, which is consistent with chronic sub- 
stance abuse. Defendant’s disregard for the danger posed by the 
Rottweilers he thought were inside is also typical of those with 
chronic and acute intoxication since they “lack capacity to appreciate 

. dangerous consequences.” Dr. Brown explained: 


Because you can see in the pattern of his thinking that evening at 
that time, the clear evidence of the mental impairment from the 
chronic and acute drug usage and the parsing out of the patho- 
logical patterns of thinking, the differential susceptibility to sug- 
gestion and urging of another, the particular kind of poor, faulty 
judgment exercised by someone with far advanced addiction, that 
all of that medical information distinguishes him from many other 
people that don’t have those medical conditions. 
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Defendant contends that statements he made to Dr. Brown 
should have been admitted as substantive evidence since they were 
made for the purpose of medical diagnosis and since they were state- 
ments against interest; he also contends they should have been ad- 
mitted as corroborative evidence since they formed part of the basis 
of Dr. Brown's opinion. We deal with these arguments in turn. 


1. 


[1] Rule of Evidence 803(4) provides that the following statements 
are not excluded by the hearsay rule: 


Statements made for purposes of medical diagnosis or treatment 
and describing medical history, or past or present symptoms, 
pain, or sensations, or the inception or general character of the 
cause or external source thereof insofar as reasonably pertinent 
to diagnosis or treatment. 


N.C.G.S. § 8C-1, Rule 803(4) (1992). 


This hearsay exception permits witnesses to testify to statements 
made for the purpose of medical treatment or diagnosis. State v. 
Jackson, 320 N.C. 452, 462, 358 S.E.2d 679, 684 (1987); State v. 
Aguallo, 318 N.C. 590, 595, 350 S.E.2d 76, 79 (1986). This exception 
applies to statements made to psychiatrists and psychologists. See, 
e.g., Jackson, 320 N.C. at 462, 358 S.E.2d at 684; State v. Bullock, 320 
N.C. 780, 782, 360 S.E.2d 689, 690 (1987). 


This hearsay exception is founded on the premise that a state- 
ment made for the purpose of medical diagnosis or treatment is inher- 
ently trustworthy. See Rule 803 commentary (basis for exception is 
“patient’s strong motivation to be truthful”). We have recognized, 
however, that statements made to a psychiatrist for the purpose of 
preparing for trial lack the trustworthiness generally attributed to 
statements made for medical diagnosis or treatment. State v. Bock, 
288 N.C. 145, 162-63, 217 S.E.2d 513, 524 (1975) (statements made two 
days before trial were made “for the purpose of [the psychiatrist] tes- 
tifying as a witness for defendant” and hence unreliable), judgment 
vacated, 428 U.S. 903, 49 L. Ed. 2d 1209 (1976), in light of Woodson v. 
North Carolina, 428 U.S. 280, 49 L. Ed. 2d 944 (1976); see also State 
v. Stafford, 317 N.C. 568, 572-73, 346 S.E.2d 463, 466-68 (1986) (state- 
ments made three days before trial were made to establish State’s 
theory, not for diagnosis or treatment and hence inadmissible); State 
v. Smith, 315 N.C. 76, 86, 337 S.E.2d 833, 840 (1985) (statements to 
Rape Task Force volunteer inadmissible under Rule 803(4)); compare 
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State v. Aguallo, 318 N.C. at 595, 350 S.E.2d at 79 (holding statements 
to doctor admissible where visit to doctor “was primarily for diagno- 
sis and treatment” and not for litigation). Thus, where statements are 
made not for the purpose of diagnosis or treatment alone, but rather 
for diagnosis for the purpose of preparing for trial, they are not 
admissible under Rule 803(4). 


Dr. Brown stated on direct examination, “You [defense counsel] 
asked me to look at him with regard to any medical diagnoses that 
might be present in his case—actually Mr. Connor had by phone, and 
had explained that there was concern that—.” At that time the court 
sustained the prosecutor’s objection. On cross-examination it was 
revealed that Dr. Brown saw defendant on 4 January 1992 for three 
and one-half hours and that he had not seen him since that time. 


Based on this evidence we find that defendant’s statements to Dr. 
Brown on 4 January 1992 were made for the purpose of preparing for 
litigation. Dr. Brown saw defendant less than two months before trial 
and nine months after the killing. The proximity of the statements to 
the trial tends to indicate that the statements were made to prepare 
for trial. The fact that defense counsel arranged the interview 
between defendant and Dr. Brown also indicates that the purpose of 
the interview was to prepare for litigation. While this factor is not dis- 
positive, State v. Jones, 89 N.C. App. 584, 593, 367 S.E.2d 139, 144 
(1988), it militates against admitting the statements. Also, while Dr. 
Brown diagnosed defendant’s mental condition, there was no evi- 
dence that he planned or proposed any course of treatment. Similar- 
ly, Dr. Brown’s contact with defendant prior to trial was limited to one 
occasion while defendant was in jail; this tends to show that Dr. 
Brown did not intend to treat defendant. 


Since defendant’s statements to Dr. Brown were made in prepa- 
ration for trial, they were not admissible under the hearsay exception 
contained in Rule 803(4). 


2. 


[2] Defendant next argues that his statements were admissible under 
Rule 804(b)(3), which makes admissible: 


A statement which was at the time of its making so far contrary 
to the declarant’s pecuniary or proprietary interest, or so tended 
to subject him to civil or criminal liability, or to render invalid a 
claim by him against another, that a reasonable man in his posi- 
tion would not have made the statement unless he believed it to 
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be true. A statement tending to expose the declarant to criminal 
liability is not admissible in a criminal case unless corroborating 
circumstances clearly indicate the trustworthiness of the 
statement. 


N.C.G.S. § 8C-1, Rule 804(b)(3) (1992). This hearsay exception applies 
only where the declarant is “unavailable.” N.C.G.S. § 8C-1, Rule 804 
(1992). Initially, we note that we are not convinced that a defendant 
may challenge his own availability.’ In any event, we hold that defend- 
ant’s statements to Dr. Brown did not “so tend[] to subject him to civil 
or criminal liability ... that a reasonable man in his position would 
not have made the statement unless he believed it to be true.” 


First, the incriminating statements defendant made to Dr. Brown 
were quite similar to statements he had already made to police. In his 
statement to Officer Harris, defendant said that he picked up Ward 
and they rode to Smith’s store. Upon seeing Smith in her store they 
drove to Smith’s house and parked across the street. They then hid in 
some bushes next to Smith’s driveway and waited for her to come 
home. When Smith got out of her truck Ward began shooting and 
defendant shot one time. At Ward’s instruction defendant obtained 
the box and bag containing the money. 


The only additional incriminating information in the statements 
to Dr. Brown was that defendant and Ward initially intended to break 
and enter Smith’s house to obtain cocaine or money. Under the ver- 
sion of events defendant related to Dr. Brown, however, this was the 
only crime originally intended. Were this statement true, it would 
tend to disprove: that defendant intended to kill Smith, that defend- 
ant intended to rob Smith, and that defendant conspired to commit 





1. Rule 804(a) provides that: 


A declarant is not unavailable as a witness if his exemption, refusal, claim of 
lack of memory, inability, or absence is due to the procurement or wrongdoing 
of the proponent of his statement for the purpose of preventing the witness 
from attending or testifying. 


Where a defendant does not testify, it seems that his “refusal... or absence is due 
to [his] procurement ... for the purpose of preventing [his] .. . testifying.” That a 
defendant cannot assert his own unavailability is consistent with the principle that 
“[t]o take advantage of the hearsay exceptions under Rule 804(b), the proponent must, 
under Rule 804(a)(5), show at least a good-faith, genuine, and bona fide effort to pro- 
cure the declarant’s attendance... .” 32B Am. Jur. 2d Federal Rules of Evidence § 265 
(1982). See also United States v. Evans, 635 F.2d 1124, 1126 n.1 (4th Cir. 1980), cert. 
denied, 452 U.S. 943, 69 L. Ed. 2d 958 (1981) (expressing doubt that defendant may 
assert his own unavailability). 
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these crimes. Thus, defendant’s statement to Dr. Brown relating to 
breaking and entering served only to reduce his potential criminal 
liability. 


Moreover, the bulk of defendant’s statements to Dr. Brown were 
exculpatory. The account of 3 April 1991 that defendant related to Dr. 
Brown showed that defendant had consumed an enormous amount of 
alcohol, cocaine and marijuana that day. Defendant told Dr. Brown 
that he and Ward had weapons only to protect themselves from 
vicious dogs inside Smith’s house. He also told Dr. Brown that he was 
surprised by Smith’s arrival, that he wanted to back out of the crime, 
that Ward told him to remain and that Ward told him to fire his rifle. 


In light of the exculpatory nature of defendant’s statements to Dr. 
Brown and the other evidence against defendant, including his state- 
ments to police, the statements to Dr. Brown were not so incriminat- 
ing “that a reasonable man in his position would not have made the 
statement{s] unless he believed [them] to be true.” 


3. 


{3] Defendant last argues that the statements he made to Dr. Brown 
should have been admitted to support Dr. Brown’s expert opinion 
regarding defendant’s mental disorders. Assuming arguendo, that 
exclusion of this evidence for this purpose was error, defendant has 
not shown prejudice. 


Dr. Brown testified that on 3 April 1991 defendant suffered from 
chronic and acute abuse of marijuana, cocaine and alcohol which 
would have impaired his ability to form the specific intent to kill. The 
jury, however, refused to find defendant guilty of first-degree murder 
based on premeditation and deliberation. Instead the jury found 
defendant guilty of first-degree murder based on lying in wait and on 
the felony of armed robbery. Dr. Brown’s diagnosis could have had no 
effect on the finding of first-degree murder by lying in wait since a 
defense of lack of mental capacity does not apply to lying in wait. 
State v. Baldwin, 330 N.C. 446, 461-62, 412 S.E.2d 31, 40-41 (1992). 


Also, there is no reasonable possibility that defendant’s convic- 
tions for armed robbery and conspiracy were affected by the exclu- 
sion of defendant’s statements offered to support Dr. Brown’s 
diagnoses.” A fair reading of the record reveals that Dr. Brown’s testi- 

2. We also note that had defendant introduced his statements to Dr. Brown to cor- 


roborate Dr. Brown's opinions, the State could have used them as substantive evidence 
under Rule 801(d), relating to admissions. The statements show that defendant and 
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mony addressed only the crime of murder, focusing on whether 
defendant could have formed the intent to kill, whether defendant 
could premeditate and deliberate, and whether defendant could act 
with malice. | 


Even if Dr. Brown’s testimony were construed to indicate that 
defendant could not form the intent required for armed robbery and 
could not agree to commit certain acts, the record reflects that 
defendant's statements to Dr. Brown were of only minimal signifi- 
cance to Dr. Brown’s opinions. Defendant’s statements to Dr. Brown 
were relevant only in that they showed that defendant’s thought 
process at the time of the murder was consistent with chronic and 
acute substance abuse. With regard to chronic substance abuse, how- 
ever, Dr. Brown testified that the most important consideration is a 
“detailed history ... [of the patient’s] life predating active drug use” 
and the patient’s activity over the most recent few years. With regard 
to acute substance abuse, there was ample evidence, other than 
defendant’s thought processes on the day of the murder, that he had 
consumed large quantities of intoxicating substances. Thus, to the 
extent that defendant’s thought processes as reflected by his state- 
ments to Dr. Brown were relevant to establish defendant’s chronic 
and acute substance abuse, their significance was minimal as there 
was other substantial evidence that was probative of these impairing 
conditions. 


We are also persuaded that Dr. Brown’s opinions were not with- 
out effect, notwithstanding the exclusion of defendant’s statements 
underlying those opinions, as the jury found defendant not guilty of 
murder by premeditation and deliberation even though he admitted to 
police that he went to Smith’s house with a loaded pistol, waited for 
her to arrive, fired one time, and fled with Smith’s money. 


To conclude, defendant’s statements to Dr. Brown were made pri- 
marily for litigation and were thus not admissible under Rule 803(4). 
As they were not against his penal interest they were not admissible 
under Rule 804(3). And since their exclusion as the basis for Dr. 
Brown's opinions did not prejudice defendant, their exclusion does 
not amount to reversible error. 





Ward went to Smith’s house with the intent to steal money or cocaine. That defendant 
intended to steal cocaine or money from Smith’s house is a strong indication that he 
had the capacity to commit armed robbery. Similarly, that he intended to do so with 
Ward is a strong indication that he had the ability to form an agreement to commit 
armed robbery and murder. 
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B. 


[4,5] Defendant next argues that the trial court erred in sustaining 
the State’s objections to questions concerning: whether defendant’s 
father abandoned him; defendant’s drug use, including when it began 
and whether it was regular; whether Dr. Brown thought defendant 
could premeditate and deliberate; the nature of the area where the 
crime occurred; and the location of Smith’s husband, the reasons he 
was in jail, and his relationship with Ward. This evidence, however, is 
either immaterial, inadmissible on other grounds, or its exclusion 
could not have prejudiced defendant in light of other evidence 
adduced. 


Whether the defendant was abandoned by his father was not 
material to any issue in the case. Dr. Brown did not testify that 
defendant's relationship with his father affected his diagnoses of 
defendant. Regarding questions concerning defendant’s drug use, Dr. 
Brown was permitted to testify that defendant suffered from chronic 
and acute intoxication of cocaine, marijuana and alcohol on the day 
of the offense. Further, several of defendant’s acquaintances testified 
to his use of drugs on the day of the offense and to his intoxicated 
appearance. Dr. Brown did not state that when defendant began using 
drugs affected his diagnoses; in fact, Dr. Brown stressed the impor- 
tance of the years immediately preceding the murder to his diag- 
noses. Regarding the character of the neighborhood, defendant was 
permitted to elicit from Ronald Clark that the area was known for 
drug activity; defendant has not shown how the dangerousness of the 
area near the convenience store was material to any issue in the case. 
Nor has defendant shown the materiality of the whereabouts of 
Smith’s husband or his relationship with Ward. As to Dr. Brown’s 
opinion that defendant could not premeditate and deliberate, such 
opinion testimony is improper as it relates to a legal standard. State 
v. Rose, 323 N.C. 455, 459, 373 S.E.2d 426, 429 (1988). 


C. 


[6] Defendant next argues that the trial court erred by denying his 
motion in limine to prevent the State from introducing or making 
reference to certain items found in the duffel bag in his apartment. 
Specifically, the defendant sought to exclude evidence relating to 
walkie-talkies, a crowbar, a Redfield scope, extra clips, ammunition, 
and a .22-caliber, single-shot, bolt-action rifle. These items were intro- 
duced and passed to the jury at the close of evidence. Defendant 
argues that these items were not linked to the crimes for which he 
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was charged, and thus irrelevant, and that they prejudiced his case. 
Assuming arguendo that the admission of this evidence was error, we 
conclude there is no reasonable possibility that this evidence affected 
defendant's convictions. N.C.G.S. § 15A-1443(b) (1988). 


At trial the State did not assert, either explicitly or implicitly, that 
any of the items referred to by defendant in this assignment of error 
were linked to the charged crimes in any manner. In fact, the only ref- 
erence at trial to these items was by Officer Kraft, who explained that 
a Redfield scope “fits on a rifle” and “draws objects nearer, so you can 
see them better I guess.” Further, the State introduced the .32-caliber, 
semi-automatic pistol and the Ruger, semi-automatic .22-caliber rifle 
found at defendant’s apartment and linked those guns to a bullet and 
cartridge cases found at the crime scene. In light of the State’s evi- 
dence, including defendant’s inculpatory statement and the firearms 
found at his home which were linked to the crimes, and the minimal 
reference to these items at trial, there is no reasonable possibility that 
the admission of the other items found at defendant’s home affected 
the outcome of his trial. 


D. 


[7] Defendant next challenges the trial court’s excusing several 
prospective jurors for cause. 


Juror DeLong stated that he had negative feelings toward the dis- 
trict attorney, but that he could apply the law fairly. Juror Joyner indi- 
cated that he knew the defendant but that he could give the State and 
defendant a fair trial. Juror Jackson stated that he did not want to 
spend the time necessary for a first-degree murder trial. Jurors 
Simpson, Sperlin, Andrews and Hubbard wavered on the issue of 
whether they could vote for the death penalty. All of these prospec- 
tive Jurors were removed for cause by the trial judge. 


We find that, assuming arguendo, the trial court erred in excusing 
these jurors for cause, defendant has not shown that he was preju- 
diced. A defendant is not entitled to any particular juror. His right to 
challenge is not a right to select but to reject a juror. Defendant con- 
cedes that neither he nor the State exhausted their peremptory 
challenges, which evidences satisfaction with the jury which was 
empaneled. State v. Atkinson, 275 N.C. 288, 308-09, 167 S.E.2d 241, 
253 (1969), rev'd on other grounds, 403 U.S. 948, 29 L. Ed. 2d 859 
(1971); State v. Vann, 162 N.C. 534, 538, 77 S.E. 295, 297 (1913). 
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Defendant has not shown that he was harmed by the exclusion of 
jurors DeLong, Joyner and Jackson. 


[8] Since defendant was not sentenced to death, he was not harmed 
by any improper exclusion of jurors on the basis of their death penal- 
ty views. State v. Rannels, 333 N.C. 644, 655, 430 S.E.2d 254, 260 
(1993). 


[9] Defendant also argues that the practice of death qualifying a jury 
violates his right to a fair trial. We have already held, however, that 
this practice is not unconstitutional. State v. Taylor, 332 N.C. 372, 420 
S.E.2d 414 (1992). Thus this contention is without merit. 


E. 


In his final argument, defendant contends that the trial judge 
erred in permitting the district attorney to make certain remarks dur- 
ing closing arguments. We note at the outset that defendant failed to 
object to any of these comments and that. our inquiry is therefore lim- 
ited to whether the prosecutor’s statements were grossly improper. 
State v. Jolly, 332 N.C. 351, 368, 420 S.E.2d 661, 671 (1992). 


[10] In his opening statement, Mr. Osborn, counsel for defendant, 
stated that defendant and Ward originally intended to commit a 
breaking and entering, not a robbery. Defendant attempted to with- 
draw from the robbery but felt compelled to stay. They were armed 
only because of the vicious dogs they expected to encounter inside 
the mobile home. In closing arguments Mr. Osborn again made refer- 
ence to the possibility that defendant went to the victim’s house to 
break and enter. 


During his closing argument, the district attorney referred to 
these assertions by Mr. Osborn: 


I heard Mr. Osborn say that the defendant—the defendant, 
Mr. Harris over here—went to this residence to commit a break- 
ing and entering. Where did you hear that? Where? Seriously, 
now, folks; what witness said that? I’ve heard Mr. Osborn say that 
the defendant was carrying a gun because he was scared of dogs 
in this house. What witness said that? I heard Mr. Osborn say that 
David Ward pointed a gun, his gun, at the defendant and told him 
to shoot. What witness said that? I heard Mr. Osborn say that all 
of this, these events, were the idea of David Ward. What witness 
said that? Again, I’m talking to you about the ingenuity of counsel. 
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I suggest to you that’s what you call smoke screen, folks. There’s 
not one scintilla of evidence to support those remarks. 


Defendant argues that the district attorney’s closing arguments 
were an impermissible comment on his failure to testify. We disagree. 


The district attorney’s question “What witness said that?” was a 
fair response to the opening statements of defendant’s counsel. Since 
the evidence did not support the facts contained in defendant’s open- 
ing statement, it was not improper for the district attorney to highlight 
that absence of evidence.® Moreover, the district attorney’s question 
focused on the defendant’s failure to present evidence generally and in 
no way implicated the defendant’s failure to testify. Cf State v. 
Wilson, 322 N.C. 117, 139-40, 367 S.E.2d 589, 602 (1988) (State may 
refer to defendant’s failure to offer evidence refuting State’s case). 


Defendant also challenges other statements made in closing argu- 
ments. The district attorney referred to the defendant as a “cold- 
blooded murderer” and a “doper” and characterized the defendant’s 
act as “shooting her down just like a dog.” He also referred to the 
defense strategy as “ingenuity of counsel.” 


It is well established that 


counsel will be allowed wide latitude in the argument of hotly 
contested cases. Counsel for each side may argue to the jury the 
facts in evidence and all reasonable inferences to be drawn there- 
from together with the relevant law so as to present his or her 
side of the case. Decisions as to whether an advocate has abused 
this privilege must be left largely to the sound discretion of the 
trial court. 


State v. Huffstetler, 312 N.C. 92, 112, 322 S.E.2d 110, 123 (1984), cert. 
denied, 471 U.S. 1009, 85 L. Ed. 2d 169 (1985) (citations omitted). 


[11-13] As this was a trial for first-degree murder involving a calcu- 
lated armed robbery and an unprovoked killing, it was not improper 
for the State to refer to defendant as “cold-blooded murderer.” Simi- 
larly, the State’s and defendant’s evidence showed that defendant had 


3. In all fairness to the defense, we recognize that its opening statements were 
made with the expectation that it would later be able to introduce the statements 
defendant made to Dr. Brown. Those statements, however, have been held to be inad- 
missible as substantive evidence. The defendant’s expectations of the admissibility of 
evidence do not deprive the State of the ability to point out that facts alluded to in 
opening statements were not supported by evidence introduced at trial. 
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a history of drug abuse and therefore the use of the word “doper,” 
while colloquial, was an accurate term describing the defendant as 
portrayed by the evidence. The statement that the defendant shot her 
down “just like a dog” did not compare defendant to an animal. Com- 
pare State v. Hamlet, 312 N.C. 162, 321 S.E.2d 837 (1984) (references 
to defendant as an “animal” disapproved). The district attorney's ref- 
erence to the defense strategy as “ingenuity of counsel” clearly was 
not “so grossly improper that the trial court abused its discretion in 
failing to intervene ex mero motu to correct the alleged error.” State 
v. Jolly, 3382 N.C. at 368, 420 S.E.2d at 671. 


For the reasons given, we conclude defendant’s trial was fair and 
free from prejudicial error. 


NO ERROR. 


LORETTA MORRELL, AS GUARDIAN AD LITEM FoR JONATHAN LONG anp JOSHUA 
LONG, INDIVIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY SITUATED v. DAVID T. 
FLAHERTY, IN HIS OFFICIAL CAPACITY AS SECRETARY OF THE NORTH CAROLINA DEPART- 
MENT OF HUMAN RESOURCES AND MARY DEYAMPERT, IN HER OFFICIAL CAPACITY AS 
SECRETARY OF THE NORTH CAROLINA DIVISION OF SOCIAL SERVICES 


No. 203PA93 
(Filed 3 November 1994) 


Social Services and Public Welfare § 17 (NCI4th)— AFDC ben- 
efits—siblings and non-siblings as one assistance unit— 
policy not violative of federal statutes and regulations 


The policy of the N.C. Division of Social Services under the 
AFDC program which requires that a needy caretaker relative and 
all needy children, siblings and non-siblings, when living in the 
same household, be included in the same AFDC assistance unit 
does not contravene federal statutes and regulations prohibiting 
a state from assuming the availability of income to an AFDC 
claimant without determining that it has actually been con- 
tributed to the claimant if it is assumed to have come from a per- 
son who is not a member of the assistance unit and who is not 
legally responsible for supporting the child. Nor does this policy 
conflict with federal regulations that mandate equitable treat- 
ment for AFDC recipients. Therefore, where plaintiff, her hus- 
band, her nine children, and her two grandchildren live in the 
same household, and plaintiff is the specified relative caretaker 
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legally obligated to spend the AFDC funds to benefit all of the 
dependent children in her household, the DSS was not required to 
consider plaintiff's grandchildren as a separate assistance unit 
and properly provided plaintiff with a single thirteen-person 
grant. 


Am Jur 2d, Welfare Laws §§ 15 et seq. 


Supreme Court’s views as to construction and applica- 
tion of Aid to Families with Dependent Children (AFDC) 
provisions of Social Security Act (42 USCS §§ 601-615). 84 
L. Ed. 2d 917. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a deci- 
sion of the Court of Appeals, 109 N.C. App. 628, 428 $.E.2d 492 (1993), 
affirming an order of summary judgment for plaintiff entered 25 
November 1991 by Ferrell, J., and modifying an order certifying a 
class entered 30 September 1991 by Downs, J., both in Superior 
Court, Mecklenburg County. Heard in the Supreme Court 7 December 
1993. 


Legal Services of Southern Piedmont, Inc., by Douglas S. Sea 
and Theodore O. Fillette, for plaintiff. 


Michael F: Easley, Attorney General, by Marilyn A. Bair, Assist- 
ant Attorney General, and Elizabeth L. Oxley, Associate 
Attorney General, for defendants. 


WHICHARD, Justice. 


Plaintiff Loretta Morrell brought this class action as guardian ad 
litem for two plaintiffs, minor children Jonathan and Joshua Long, to 
challenge the validity of a policy promulgated by the North Carolina 
Division of Social Services (hereinafter “DSS”) under the Aid to Fam- 
ilies with Dependent Children program (hereinafter “AFDC”). The 
trial court held that the policy—which requires that a needy caretak- 
er relative and all needy children, siblings and non-siblings, when 
living in the same household, be included in the same AFDC assist- 
ance unit—violated federal AFDC availability regulations. The court 
issued a permanent injunction and a declaratory judgment in favor of 
plaintiff. The Court of Appeals affirmed the judgment but modified 
the definition of the certified class. Morrell v. Flaherty, 109 N.C. App. 
628, 630-31, 428 S.E.2d 492, 494 (1993). The dispositive question is 
whether defendant agency’s policy contravenes federal availability 
regulations, as well as federal regulations that mandate equitable 
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treatment for AFDC recipients. We hold that the policy does not con- 
travene any federal regulation. Accordingly, we reverse. 


I. 


AFDC is a public assistance program funded and administered 
jointly by the federal and state governments under Title IV, Part A of 
the Social Security Act (hereinafter the “Act”). 42 U.S.C. §§ 601-17 
(1988 & Supp. IV 1993). States are not required to participate, but 
those states that do must administer their AFDC programs pursuant 
to a state plan that complies with federal statutes and regulations. 
Heckler v. Turner, 470 U.S. 184, 189, 84 L. Ed. 2d 138, 143 (1985). 


AFDC assistance is available to children who have been deprived 
of parental support because of the death, absence or incapacity of a 
parent; who live with certain specified relatives; and who satisfy age 
requirements and state-determined financial need standards. 42 
U.S.C. §§ 602(a), 606(a). If the caretaker relative is also needy, he or 
she may also receive AFDC benefits in addition to those received by 
eligible dependent children. 42 U.S.C. § 602(a). 


Before assistance can be granted, states must determine the com- 
position of the assistance unit and then establish eligibility for need 
of that assistance unit, which includes determining the income and 
resources available to members of the unit. Pursuant to section 
402(a)(88) of the Act, 42 U.S.C. § 602(a)(88), and section 
206.10(a)(1)(vii) of the regulations promulgated pursuant thereto, 45 
C.F.R. § 206.10(a)(1)(viil) (1993), an application on behalf of a depend- 
ent child must also include in a single assistance unit, as applicants, 
if living in the same household as the dependent child, his or her nat- 
ural or adoptive parent or stepparent (where the state has a law of 
general applicability holding a stepparent legally responsible for sup- 
port of the child) and blood-related or adoptive siblings who are 
themselves dependent children. 


Section 402(a)(7)(A) of the Act provides: 


(T]he State agency ... shall, in determining need, take into con- 
sideration any other income and resources of any child or relative 
claiming [AFDC], or of any other individual (living in the same 
home as such child and relative) whose needs the State deter- 
mines should be considered in determining the need of the child 
or relative claiming such aid.... 
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42 U.S.C. § 602(a)(7)(A) (emphasis added). Section 206.10(b)(5) of 
the regulations states that the assistance unit is “the group of individ- 
uals whose income, resources and needs are considered as a unit for 
purposes of determining eligibility and the amount of payment.” 45 
C.FER. § 206.10(b)(5) (1993). 


North Carolina’s state plan requires that a needy caretaker rela- 
tive and all needy children, siblings and non-siblings, when living in 
the same household, be included in the same assistance unit. AFDC 
Manual § 2100 II (N.C. Department of Human Resources, Division of 
Social Services, Public Assistance Section, 1991) (“A specified rela- 
tive cannot be payee for more than one AFDC check. Include all chil- 
dren who are under his day-to-day care and supervision in the same 
assistance unit.”). The State awards AFDC assistance according to 
the size of the assistance unit without regard to the actual cost of 
food, shelter, clothing and other expenses. This is called a “flat grant” 
system. Recognizing the economies generated by families sharing liv- 
ing expenses, the amount of assistance for each person added to an 
assistance unit is less than the amount awarded to a one-person unit. 
For example, an assistance unit consisting of one person receives 
$181; two persons, $236; three persons, $272; four persons, $297; five 
persons, $324; etc. Because of this feature of the plan, an assistance 
unit of five persons, for example, receives an AFDC grant which is 
smaller than the total grant received by two separate assistance units 
made up of two and three persons respectively. 


Jonathan and Joshua Long are the minor children of Latrice Long 
Alexander and the grandchildren of plaintiff. Prior to May 1991 they 
resided with their mother in their plaintiff grandmother’s household 
and received AFDC benefits in the amount of $224 per month from 
the Mecklenburg County Department of Social Services (hereinafter 
“Mecklenburg DSS”). In May 1991 Alexander notified Mecklenburg 
DSS that the children would be left in plaintiff's care, and asked that 
plaintiff be designated the payee for the children’s AFDC payments. 
At approximately the same time, plaintiff applied for a separate AFDC 
grant for herself, her husband, and their nine minor dependent chil- 
dren. Mecklenburg DSS determined that all thirteen persons were eli- 
gible for AFDC benefits but, pursuant to policy 2100 II, provided 
plaintiff with a single thirteen-person AFDC grant of $483 per month 
instead of an eleven-person grant for herself, her husband and her 
children, and a separate two-person grant for the grandchildren. 
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On 24 June 1991 plaintiff commenced this action on behalf of her- 
self and all others similarly situated. She contends that because she 
was not legally responsible under state law for the support of her 
grandchildren, they should be treated as a separate assistance unit. 
Plaintiff estimates that had her grandchildren been so treated, the 
household would have received grants totaling $671 per month 
instead of the $483 provided under the policy. Plaintiff sought 
declaratory and injunctive relief invalidating the policy on the basis 
that it contravened certain federal statutes and regulations prohibit- 
ing the State from assuming the availability of income to an AFDC 
claimant without determining that it has actually been contributed to 
him or her, if it is assumed to have come from a person who is not 
legally responsible for supporting the child, 45 C.FR. 
§§ 233.20(a)(2)(viii), 233.20(a)(3)(ii)(D), 233.90(a)(1) (1993), and 


1. Section 233.20(a)(2)(vili) provides, in pertinent part, that a state plan for AFDC 
must 


[p]Jrovide that the money amount of any need item included in the standard will 
not be prorated or otherwise reduced solely because of the presence in the house- 
hold of a non-legally responsible individual; and the agency will not assume any 
contribution from such individual for the support of the assistance unit except as 
provided in paragraphs (a)(3)(xiv) and (a)(5) of this section and [section] 233.51 
of this part. 


45 C.FR. § 233.20(a)(2)(viii) (1993). (Section 233.20(a)(3)(xiv) deals with stepparents, 
and section 233.51, with sponsored aliens; they are not pertinent here. Section 
233.20(a)(5) states that a state plan for AFDC must “[p]rovide that the State agency 
may prorate allowances in the need and payment standards for shelter, utilities, and 
similar needs when the AFDC assistance unit lives together with other individuals as a 
household... .”). 


Section 233.20(a)(3)(ii)(D) provides in pertinent part: 


To the extent not inconsistent with any other provision of this chapter, income 
and resources are considered available both when actually available and when the 
applicant or recipient has a legal interest in a liquidated sum and has the legal abil- 
ity to make such sum available for support and maintenance. 


45 C.ER. § 233.20(a)(8)(ii)(D). 
Section 233.90(a)(1) provides in pertinent part: 


The determination whether a child has been deprived of parental support or care 
by reason of the death, continued absence from the home, or physical or mental 
incapacity of a parent, or (if the State plan includes such cases) the unemploy- 
ment of his or her parent who is the principal earner will be made only in relation 
to the child’s natural or adoptive parent, or in relation to the child’s stepparent 
who is married, under State law, to the child’s natural or adoptive parent and is 
legally obligated to support the child under State law of general applicability 
which requires stepparents to support stepchildren to the same extent that natu- 
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also on the basis that it contravened the regulations requiring equi- 
table treatment of AFDC recipients. 45 C.FR. § 233.10(a)(1) (1993).° 
Plaintiff also sought costs and attorney’s fees pursuant to 42 U.S.C. 
§ 1988 (Supp. IV 1993). 


On 30 September 1991 the trial court certified the class. It defined 
the class to include: All dependent children not living with a parent or 
other legally financially responsible relative for whom AFDC benefits 
are, have been, or will be denied, terminated, or reduced by a North 
Carolina County Department of Social Services based on the require- 
ment that the children be included in a single AFDC assistance unit 
with other dependent children who are not their siblings. On 25 
November 1991 it entered summary judgment in favor of plaintiff, 
finding that the policy on its face and as applied violates federal reg- 
ulations 45 C.FR. §§ 233.90(a)(1), 233.20(a)(2)(viii), and 
233.20(a)(3)(Gi)(D). Based on this finding, the court invalidated the 
policy and permanently enjoined defendants from continuing to 
enforce it; ordered defendants to ensure that all class members would 
be provided AFDC benefits as separate units from other children liv- 
ing in the same home who were not their siblings; and precluded 
defendants from considering in computing AFDC benefits any of the 
income, except for actual contributions made by them, of non-legally 
responsible relatives. 





ral or adoptive parents are required to support their children. Under this require- 
ment, the inclusion in the family, or the presence in the home, of a “substitute par- 
ent” or “man-in-the-house” or any individual other than one described in this 
paragraph is not an acceptable basis for a finding of ineligibility or for assuming 
the availability of income by the State.... 


45 C.ER. § 233.90(a)(1) (emphasis added). 
2. Section 233.10(a)(1) provides, in pertinent part: 
A State plan under title. ..IV-A... of the Social Security Act must: 


(1) Specify the groups of individuals, based on reasonable classifications, 
that will be included in the program, and all the conditions of eligibility that must 
be met by the individuals in the groups. The groups selected for inclusion in the 
plan and the eligibility conditions imposed must not exclude individuals or groups 
on an arbitrary or unreasonable basis, and must not result in inequitable treat- 
ment of individuals or groups in the light of the provisions and purposes of the 
public assistance titles of the Social Security Act. 


45 C.ER. § 233.10(a)(1) (1993) (emphasis added). 


On this appeal, plaintiffs also cite section 233.20(a)(2)(iii), which provides in per- 
tinent part that a state plan for AFDC must “[p]Jrovide that the standard will be uni- 
formly applied throughout the State... .” 45 C.FR. § 233.20(a)(2)(iii) (1993). 
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Defendants appealed to the Court of Appeals. As noted, the Court 
of Appeals affirmed that judgment.’ Morrell, 109 N.C. App. at 635, 428 
S.E.2d at 497. Relying upon Beaton v. Thompson, 913 F.2d 701 (9th 
Cir. 1990), in which the Court of Appeals for the Ninth Circuit invali- 
dated a substantially similar Washington state regulation, the court 
concluded that 


[b]y making those children a part of an already existing [AFDC 
assistance] unit, the household receives only an incremental 
increase in benefits based on the concept of economies of scale. 
Thus, the policy discourages needy people from taking in depend- 
ent relatives, frustrating the very purpose of the AFDC program, 
a program designed to keep dependent children with their 
families. 


Morrell, 109 N.C. App. at 634-35, 428 S.E.2d at 496. The court held that 
“the DSS policy at issue violates the federal regulations against imput- 
ing income from a non-legally responsible relative adult [caretaker] to 
a dependent child.” Jd. at 635, 428 S.E.2d at 497. The court clarified 
that its holding did not preclude the agency from determining that the 
income and resources of the needy relative caretaker were actually 
available for the support of the dependent child. Jd. 


Both defendants and plaintiffs petitioned this Court for discre- 
tionary review. On 1 July 1993 we allowed both petitions and defend- 
ants’ motion for a temporary stay of the judgment of the Court of 
Appeals. 


II. 


As noted, AFDC is a public assistance program funded and 
administered by the federal and state governments that requires 
states choosing to participate to administer their state plans in con- 
formity with federal statutes and regulations. Heckler, 470 U.S. at 189, 
84 L. Ed. 2d at 148. “{[T]he starting point of the statutory analysis must 
be a recognition that the federal law gives each State great latitude in 
dispensing its available funds.” Dandridge v. Williams, 397 U.S. 47], 


3. The court, however, limited the class to include only: 


[N]amed plaintiffs and other members of the class whose DSS mandated assist- 
ance unit contains not only dependent children who are not their siblings, but also 
an adult who is legally responsible for the non-sibling children, but not legally 
responsible for the class members. 


Morrell, 109 N.C.App. at 630-31, 428 S.E.2d at 494. 
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478, 25 L. Ed. 2d 491, 498 (1970). “ ‘[S]o long as the State’s actions are 
not in violation of any specific provision of the Constitution or the 
Social Security Act,’ the courts may not void them.” New York Dept. 
of Social Services v. Dublino, 413 U.S. 405, 423 n.29, 37 L. Ed. 2d 688, 
700 n.29 (1973) (quoting Jefferson v. Hackney, 406 U.S. 535, 541, 32 
L. Ed. 2d 285, 293 (1972)). 


Defendants basically argue that the Court of Appeals failed to 
accord the deference due to the interpretation of the statutory 
scheme propounded by the Department of Health and Human Serv- 
ices (hereinafter “HHS”), the agency responsible for administering 
the Act and drafting the regulations, and that their policy does not 
conflict with the federal regulations the Court of Appeals cited to 
invalidate it. We agree. 


Subsequent to the ruling by the trial court, the decision of the 
Court of Appeals, and the argument of this appeal, HHS issued Action 
Transmittal No. ACF-AT-94-6 (16 March 1994) “restat[ing] the policy 
governing the authority of State agencies to consolidate assistance 
units in certain situations and... clarify[ing] that such a consolida- 
tion does not conflict with the Federal regulations that prohibit 
assuming the availability of income from certain persons without 
actually determining that it has been contributed.” Jd. at 1. In 
response to “several recent challenges to State practices concerning 
consolidation of assistance units,” id., HHS clarified that “[a]part 
from complying with [42 U.S.C. § 602(a)(88) and 45 C.FR. 
§ 233.20(a)(1)(iii)"], States are authorized to set the State-wide policy, 
to be applied to all cases, whether and under what conditions two or 
more assistance units in the same household are to be consolidated 
or retained as separate units.” Jd. at 2 (citing Action Transmittal No. 
SSA-AT-86-1 (13 January 1986); 57 Fed. Reg. 30132, 30136-30137 (8 
July 1992)). HHS specifically concluded that those regulations, cited 
as invalidating defendants’ policy in this case, “do not conflict with 
the State policy option to consolidate assistance units in the same 
household.” /d. at 3. 


“It is well established ‘that an agency’s construction of its own 
regulations is entitled to substantial deference.’ ” Martin v. OSHRC, 
499 U.S. 144, 150-51, 113 L. Ed. 2d 117, 127 (1991) (quoting Lyng v. 
Payne, 476 U.S. 926, 939, 90 L. Ed. 2d 921, 934 (1986)). 


4, Section 233.20(a)(1)Gii) provides that, when a person is required to be included 
in two or more assistance units in the same household, these units must be consoli- 
dated and treated as one for purposes of determining eligibility and the amount of 
payment. 
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Our task is not to decide which among several competing inter- 
pretations best serves the regulatory purpose. Rather, the 
agency's interpretation must be given “ ‘controlling weight unless 
it is plainly erroneous or inconsistent with the regulation.’ ” 
[Udall v. Tallman, 380 U.S. 1, 16-17, 13 L. Ed. 2d 616, 625-26 
(1965) (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 
410, 414, 89 L. Ed. 1700, 1702 (1945).] In other words, we must 
defer to the Secretary’s interpretation unless an “alternative read- 
ing is compelled by the regulation’s plain language or by other 
indications of the Secretary’s intent at the time of the regulation’s 
promulgation.” Gardebring v. Jenkins, 485 U.S. 415, 430, 99 
L. Ed. 2d 515, [528] (1988). This broad deference is all the more 
warranted when, as here, the regulation concerns “a complex and 
highly technical regulatory program,” in which the identification 
and classification of relevant “criteria necessarily require signifi- 
cant expertise and entail the exercise of judgment grounded in 
policy concerns.” Pauley v. BethEnergy Mines, Inc., 501 U.S. 680, 
697, 115 L. Ed. 2d 604, [624] (1991). 


Thomas Jefferson Univ. v. Shalala, —— U.S. —-, —, 129 L. Ed. 2d 
405, 415 (1994) (approving the Secretary of HHS’s interpretation of 
certain Medicare regulations). Broad deference is equally warranted 
in this case because “AFDC is certainly a complex and highly techni- 
cal regulatory program, and the issue at hand, which involves the allo- 
cation of limited AFDC resources, necessarily entails the exercise of 
judgment grounded in policy concerns.” Wilkes v. Gomez, 32 F.3d 
1324, 1329 (8th Cir. 1994) (holding that substantially similar Minne- 
sota state regulation, which consolidates non-sibling AFDC recipient 
children who reside with a single adult caretaker into a single assist- 
ance unit, is not inconsistent with federal statutes and regulations). 
For the foregoing reasons and reasons that follow, we defer to HHS’s 
interpretation of the regulations as plausible and consistent with their 
language, and hold that “an ‘alternative reading is [not] compelled by 
the regulation[s’] plain language or by other indications of the Secre- 
tary’s intent at the time of the regulation[s’] promulgation.” Thomas 
Jefferson Univ. v. Shalala, —- U.S. at —-, 129 L. Ed. 2d at 415. 


Section 233.20(a)(2)(viii) provides that the money amount of any 
need item will not be reduced “solely because of the presence in the 
household of a non-legally responsible individual; and the agency will 
not assume any contribution from such individual for the support of 
the assistance unit [with certain exceptions].” 45 C.FR. 
§ 233.20(a)(2)(viii) (emphasis added). Defendant agency contends, 
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and we agree, that by its express terms this regulation precludes the 
states from assuming, without actually determining, that there will be 
available to the dependent children in the assistance unit the income 
or resources of an individual who lives in the household but is not a 
member of the assistance unit and is not legally responsible for the 
support of any of the members thereof. 


Section 233.20(a)(3)Gi)(D) provides that, when determining the 
income and resources of individuals in the assistance unit, income 
and resources are considered available both when actually available 
to a member of the assistance unit and when the member has a legal 
interest in a liquidated sum and the legal ability to make it available 
for support of that member. By its express terms, this regulation pro- 
hibits the states from counting as available to the assistance unit 
income or resources that are not actually or legally available to any of 
the members thereof. 


Section 233.90(a)(1) provides that when the State is making the 
determination about whether a child has been deprived of parental 
support or care, the State will consider as a “parent” for this purpose 
only the child’s natural or adoptive parent or a stepparent who is mar- 
ried under state law to the child’s natural or adoptive parent, if that 
stepparent is legally obligated under state law to support the child to 
the same extent as the natural or adoptive parents. Specifically, the 
presence in the household of a “substitute parent” or “man-in-the- 
house” or “any individual other than one described in this paragraph” 
is not an acceptable basis for assuming the availability of parental 
income or resources for support if that individual does not meet the 
terms of the immediately foregoing sentence. Defendant agency con- 
tends, and we again agree, that by its terms this regulation precludes 
the State from finding an applicant ineligible for AFDC assistance 
because it finds that, due to the presence of such an individual, the 
applicant child is not deprived of parental support. We agree that 
these regulations are intended to prohibit the State from counting as 
available to the assistance unit income or resources that are not actu- 
ally or legally available to one of the members of the unit.” Instead, 





5. HHS states that, in 1981, this section was revised to eliminate another sentence 
that had provided: 


In establishing financial eligibility and the amount of the assistance payment, only 
such net income as is actually available for current use on a regular basis will be 
considered, and the income only of the parent described in the first sentence of 
this paragraph will be considered available for children in the household in the 
absence of proof of actual contributions. 
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the Act and regulations promulgated pursuant thereto expressly 
require that all income and resources of all members of the assistance 
unit be counted to consider the need, eligibility and amount of pay- 
ment to the unit. 42 U.S.C. § 602(a)(7)(A); 45 C.FR. § 206.10(b)(5). 


The Department of Health, Education and Welfare (hereinafter 
“HEW”), predecessor to HHS, promulgated these regulations to 
implement the Supreme Court’s decisions in King v. Smith, 392 U.S. 
309, 20 L. Ed. 2d 1118 (1968), Lewis v. Martin, 397 U.S. 552, 25 
L. Ed. 2d 561 (1970), and Van Lare v. Hurley, 421 U.S. 328, 44 
L. Ed. 2d 208 (1975). We agree with the Second Circuit Court of 
Appeals that the Supreme Court was concerned about the imputation 
of income from non-AFDC sources; King, Lewis and Van Lare inval- 
idated state regulations presuming that non-AFDC recipients would 
contribute to the support of members of an assistance unit with 
whom they shared a household because, absent some legal responsi- 
bility, such support might not be forthcoming. Bray v. Dowling, 25 
F.3d 135, 144 (2d Cir. 1994). See King, 392 U.S. 309, 20 L. Ed. 2d 1118 
(disapproving Alabama's “substitute father” regulation, under which 
AFDC assistance was denied to the children of a mother who cohab- 
its with a man who was not the children’s father, in or outside her 
home, because the regulation defined “parent” in a manner incon- 
sistent with the Act, 42 U.S.C. § 606(a)); Lewis, 397 U.S. 552, 25 
L. Ed. 2d 561 (invalidating a California state regulation that presumed 
contribution of non-AFDC resources by a non-legally responsible 
nonadoptive stepfather or “common law” husband of an AFDC recip- 
ient’s mother); Van Lare, 421 U.S. 328, 44 L. Ed. 2d 208 (invalidating 
New York’s “lodger” regulation that reduced pro rata the shelter 
allowance provided an AFDC assistance unit that lived in the same 
household as a nonpaying lodger). 


Pursuant to section 405 of the Act,° North Carolina law requires 
that the caretaker use the AFDC grant for the benefit of the depend- 


Action Transmittal No. ACF-AT-94-6 at 5 (citing 46 Fed. Reg. 46750, 46768 (21 Septem- 
ber 1981)). “With this change, we have made clear that section 233.90 does not require 
that income of members of the assistance unit must be proven to be actually con- 
tributed to other members.” Jd. at 6 (emphasis in original). 


6. Section 405 of the Act provides: 


Whenever the State agency has reason to believe that any payments of aid to fam- 
ilies with dependent children made with respect to a child are not being or may 
not be used in the best interests of the child, the State agency may provide for 
such counseling and guidance services with respect to the use of such payments 
and the management of other funds by the relative receiving such payments as it 
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ent child, and provides for the appointment of a protective payee or 
personal representative: 


Whenever a county director of social services shall determine 
that a recipient of assistance is unwilling or unable to manage 
such assistance to the extent that deprivation or hazard to him- 
self or others results, the director shall file a petition before a dis- 
trict court or the clerk of superior court in the county alleging 
such facts and requesting the appointment of a personal repre- 
sentative.to be responsible for receiving such assistance and to 
use it for the benefit of the recipient. 


N.C.G.S. § 108A-37(a) (1988) (“Personal representative for misman- 
aged public assistance”).’ We agree with the Second Circuit Court of 
Appeals that 


[t]his legal obligation to spend the grant on behalf of the children 
in the AFDC unit distinguishes this case from those involving pre- 
sumption of support from outside [non-AFDC] income. The state 
law obligation to spend the AFDC funds in the children’s best 
interests “makes it reliably certain that [t]his income is actually 
available for the support of the children in the household.” 


Bray, 25 F.3d at 144-45 (quoting Lewis, 397 U.S. at 558, 25 L. Ed. 2d at 
566) (citation omitted). 


deems advisable in order to assure use of such payments in the best interests of 
such child, and may provide for advising such relative that continued failure to so 
use such payments will result in substitution therefor of protective payments as 
provided under section 406(b)(2) [42 U.S.C. § 606(b)(2)], or in seeking appoint- 
ment of a guardian or legal representative as provided in section 1111 [42 U.S.C. 
§ 1311], or in the imposition of criminal or civil penalties authorized under State 
law if it is determined by a court of competent jurisdiction that such relative is not 
using or has not used for the benefit of the child any such payments made for that 
purpose; and the provision of such services or advice by the State agency (or the 
taking of the action specified in such advice) shall not serve as a basis for with- 
holding funds from such State under section 404 [42 U.S.C. § 604] and shall not 
prevent such payments with respect to such child from being considered aid to 
families with dependent children. 


42 U.S.C. § 605. 
7. Alternatively, 


[iJnstead of the use of personal representatives provided for by G.S. 108A-37, 
when necessary to comply with any present or future federal law or regulation in 
order to obtain federal participation in public assistance payments, the payments 
may be made direct to vendors to reimburse them for goods and services provid- 
ed the applicants or recipients, and may be made to protective payees who shall 
act for the applicant or recipient for receiving and managing assistance. 


N.C.G.S. § 108A-38 (1988) (“Protective and vendor payments”). 
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Plaintiff urges us to follow the decision of the Ninth Circuit in 
Beaton v. Thompson, 913 F.2d 701.2 However, Beaton relied upon 
Gurley v. Wohlgemuth, 421 F. Supp. 1837 (E.D. Pa. 1976), and an ear- 
lier Ninth Circuit decision, McCoog v. Hegstrom, 690 F.2d 1280 (9th 
Cir. 1982). Gurley invalidated the application of a Pennsylvania state 
regulation, requiring that all AFDC recipients living in a household 
(except for boarders and their dependents) be combined into a single 
assistance unit, to a case where two sisters lived in a single household 
with minor children entitled to AFDC assistance, for whom the sisters 
were separately responsible. Gurley, 421 F. Supp. at 13838 & n.2. The 
court held that the regulation violated section 233.90(a) of the feder- 
al regulations because each sister “only ha[d] an obligation to spend 
the [AFDC] funds to benefit the children for whom... she is the spec- 
ified relative, not to benefit some other AFDC child.” Jd. at 1346. In 
contrast, plaintiff is the specified relative caretaker legally obligated 
to spend the AFDC funds to benefit all the dependent children in her 
household. “McCoog involved Oregon regulations that reduced the 
shelter component of the AFDC grant when children receiving bene- 
fits lived with non-legally responsible relatives who were not receiv- 
ing benefits.” Beaton, 913 F.2d at 703-04. We agree with the Second 
Circuit that Beaton is unpersuasive: “In relying upon McCoog and 
Gurley, Beaton did not recognize or discuss the distinction between 
a single caretaker who is obligated to expend AFDC funds for the 
benefit of all the minor children in her household and a non-legally 
responsible individual who has no corresponding obligation.” Bray, 
25 F.3d at 145; see also Wilkes, 32 F.3d at 1330. 


For these reasons, we conclude that HHS’s interpretation of the 
regulations is “faithful to the regulations’ plain language,” Thomas 
Jefferson Univ., — U.S. at —-, 129 L. Ed. 2d at 418, and that these 
regulations—45 C.FR. §§ 233.20(a)(2)(vili), 233.20(a)(3)Gi)(D), and 
233.90(a)(1)—were intended to preclude the State from assuming the 
availability of income to an AFDC claimant without determining that 
it has actually been contributed to the claimant, if it is assumed to 
have come from an individual who is not a member of the assistance 


8. Plaintiff also relies upon two recently reversed federal district court decisions, 
Bray v. Kaladjian, No. 90-CV-831, 1992 WL 106322 (N.D.N.Y. May 5, 1992), rev’d sub 
nom Bray v. Dowling, 25 F.3d 135 (2d Cir. 1994), and Wilkes v. Steffen, 831 F. Supp. 723 
(D. Minn. 1993), rev'd sub nom Wilkes v. Gomez, 32 F.3d 1324 (8th Cir. 1994); and 
another Ninth Circuit decision, Edwards v. Healy, 12 F.3d 154 (9th Cir. 1993), cert. 
granted sub nom Anderson v. Healy, 63 U.S.L.W, 3213 (U.S. Sep. 26, 1994) (No. 93- 
1883). Edwards simply follows Beaton. 
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unit and who is not legally responsible for supporting the child. We 
hold that defendant agency’s policy consolidating assistance units 
comprised of siblings and non-siblings living in the same household, 
when they are under the care of the same relative caretaker, is con- 
sistent therewith. Accord Wilkes, 32 F.3d at 1330; Bray, 25 F.2d at 145 
(noting that our Court of Appeals opinion in the present case was 
“strongly influenced by the Beaton ruling” and “misconstrues the 
impact of the enactment of [amendments to the Act] upon” the dis- 
cretion afforded to states regarding the definition of AFDC assistance 
units). 


Il. 


Plaintiff also contends that the policy violates federal regulations 
that require equitable treatment among AFDC recipients. As previ- 
ously noted, section 233.10(a)(1) requires that eligibility conditions 
imposed by the State must not result in inequitable treatment, and 
section 233.20(a)(2Z)(iil) requires that the standard of assistance 
“must be uniformly applied throughout the State.” Plaintiff contends 
that under the state’s “flat grant” system, Jonathan and Joshua would 
receive higher benefits if they lived with a wealthy, non-needy relative 
caretaker. She argues: “Defendant's policy thus singles out the most 
needy children for penalty—-those unable to live with their parents 
and taken in by relatives who are themselves needy.” Plaintiff con- 
tends that federal regulations require that Jonathan and Joshua, and 
other children similarly situated, receive the same assistance they 
would have received had they been taken into a non-AFDC house- 
hold. We disagree. 


North Carolina has chosen to consolidate assistance units in 
order to promote equitable treatment for households of similar com- 
position, providing the same level of payment to similarly sized 
households with one relative caretaker. Plaintiff has not persuaded us 
that the federal regulations invalidate that choice and require the 
alternative she suggests. Accord Wilkes, 32 F.3d at 1330; Bray, 25 F.3d 
at 146; Action Transmittal No. ACF-AT-94-6 at 7 (“The program autho- 
rizes a State to determine need standards and payment standards that 
accommodate the balance of equity in that State. The decision to con- 
solidate assistance units or to retain separate units in a single house- 
hold is also a policy determination that a State makes balancing the 
equities.” ). 
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IV. 


The foregoing disposition of defendants’ appeal makes it unnec- 
essary for us to pass upon plaintiff’s appeal. 


V. 


For the reasons stated, we hold that the trial court erred in hold- 
ing that the policy of defendant agency violated federal regulations, 
and that the Court of Appeals erred in affirming the trial court. 
Accordingly, the decision of the Court of Appeals is reversed, and the 
case is remanded to that court with instructions to remand to the 
Superior Court, Mecklenburg County, for entry of an order consistent 
with this opinion. 


REVERSED AND REMANDED. 





STATE OF NORTH CAROLINA v. RANDOLPH WILSON 


No. 282A93 
(Filed 3 November 1994) 


1. Evidence and Witnesses § 2878 (NCI4th)— first-degree 
murder—purpose of defendant’s presence in county— 
admissibility 

The trial court did not err in a prosecution for first-degree 
murder, conspiracy to commit murder, and first-degree burglary 
by prohibiting defendant from introducing evidence regarding his 
presence in Warren County where one of the State’s theories was 
that defendant came down from New York to orchestrate a drug 
ring in North Carolina and defendant complains that he was not 
allowed to elicit testimony that defendant had relatives in Warren 
County. The trial court erred in excluding the witness’s response 
to the question, “do you know for a fact that this defendant had 
relatives in Warren County?” because the witness’s response to 
that question was based on his personal knowledge and it was rel- 
evant to establish that defendant had a motive other than selling 
drugs in moving to Warren County. However, there was no error 
in excluding further testimony that defendant had come to War- 
ren County to visit family because the witness lacked personal 
knowledge and there was no prejudice from excluding the first 
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question because it leads only to the possibility that defendant 
had a mixed motive in coming to North Carolina and does not 
negate the State’s evidence. 


Am Jur 2d, Witnesses §§ 484 et seq. 


. Homicide § 371 (NCI4th)— accessory to murder—evidence 
sufficient 


There was sufficient evidence of accessory before the fact to 
murder where there was testimony that after an argument one 
Royster had with the victim, defendant asked Royster what he 
wanted to do about it and Royster said he wanted to kill the vic- 
tim; defendant later handed another man a sawed-off shotgun and 
told him to “go do that”; and defendant ordered the witness to go 
with the other man or he would wind up dead like the victim. 
Although defendant argued that the actions of the others were 
independent of anything he said or did and that the victim would 
have been murdered without any involvement by the defendant, 
the evidence must be considered in the light most favorable to the 
State when ruling on a motion to dismiss and the evidence here 
was sufficient to persuade a rational trier of fact that the defend- 
ant was guilty as an accessory before the fact beyond a reason- 
able doubt. : 


Am Jur 2d, Homicide § 445. 


. Homicide § 17 (NC14th)— first-degree murder—accessory 
before the fact—plea bargains by principals—not an 
acquittal 


Defendant could be found guilty of first-degree murder as an 
accessory before the fact where all of the people who perpetrated 
the killing pled guilty to second-degree murder. Although a per- 
son may not be convicted of an offense such as accessory before 
the fact if all of the principals are acquitted, a plea bargain is not 
the same as an acquittal. 


Am Jur 2d, Homicide § 28. 


. Evidence and Witnesses § 1070 (NCI4th)— first-degree 
murder—flight—evidence sufficient 


The evidence in a prosecution for first-degree murder, con- 
spiracy to commit murder, and burglary supports a finding by the 
jury that defendant was in flight, and the pattern jury instruction 
on flight was a correct statement of law, where the jury received 
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testimony that defendant told everyone to pack up and go to a 
motel as soon as he heard that the victim had been murdered; 
defendant decided that he and another man were going to leave 
town; and defendant ordered the other man to drive them to the 


_bus station, where they boarded a bus for New York. Although 


defendant contends that there was evidence to rebut the State’s 
inference of flight, it was for the jury to decide whether all of the 
facts and circumstances supported the State’s contention that 
defendant had fled and the trial court appropriately told the jury 
that evidence of flight “may” be considered. 


Am Jur 2d, Evidence §§ 532 et seq. 


. Criminal Law § 1133 (NCI4th)— conspiracy to murder— 


first-degree burglary—aggravating factors—inducement of 
others—position of leadership or dominance 


The trial court did not err by finding as aggravating factors 
for conspiracy to murder and first-degree burglary that defendant 
induced others to participate and that he occupied a position of 
leadership or dominance where there was testimony that defend- 
ant handed a shotgun to another with the order that that person 
kill the victim, defendant ordered another person to accompany 
the first or be killed himself, and all of the participants described 
defendant as the leader of the group. Although in State v. Nobles, 
329 N.C. 239, it was found that the idea to commit the crime orig- 
inated with defendant, that case does not stand for the proposi- 
tion that the idea must originate with defendant; the State must 
show only that the participants would not have engaged in the 
activity but for the inducement by the defendant. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 1098 (NCI 4th )— conspiracy to commit mur- 


der—first-degree burglary—aggravating factors—use of 
elements of offense 


There was no error in sentencing defendant for conspiracy to 
commit murder and first-degree burglary where the defendant 
contended that the same evidence used to convict him was used 
to support the aggravating factors that he induced others to par- 
ticipate in the commission of the offense and that he occupied a 
position of leadership or dominance. The jury was instructed that 
they had to find beyond reasonable doubt that the defendant 
“knowingly advised and encouraged” the other persons to commit 
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the offenses. A person can advise and encourage without induc- 
ing, and one can advise and encourage without being a leader or 
in a dominant position. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 1142 (NCI4th)— conspiracy to commit mur- 
der and first-degree burglary—aggravating factors— 
offenses committed to disrupt enforcement of laws and to 
hinder enforcement 


There was sufficient evidence when sentencing defendant for 
conspiracy to commit murder and first-degree burglary to sup- 
port the aggravating factors that the offenses were committed to 
disrupt the lawful exercise of the enforcement of the laws and to 
hinder the lawful exercise of the enforcement of the laws where 
the evidence was sufficient to lead to the inference that the vic- 
tim was killed to get rid of a “snitch” and also to deter others from 
reporting the drug activity of the gang. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 1100 (NCI4th )— conspiracy to commit mur- 
der and first-degree burglary—aggravating factors— 
offenses committed to disrupt enforcement of laws and to 
hinder enforcement—supported by same evidence 


A defendant was entitled to a new sentencing hearing for con- 
spiracy to commit murder and first-degree burglary where the 
terms for each exceeded the presumptive and the aggravating fac- 
tors that the offense was committed to disrupt the lawful exercise 
of the enforcement of the laws and that it was committed to hin- 
der the lawful exercise of the enforcement of the laws were based 
on the same evidence concerning a gang’s drug activity and were 
inherently duplicative. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 439 (NCI4th)— accessory before the fact to 
murder, conspiracy, burglary—prosecutor’s argument—not 
grossly improper 

There was no gross impropriety in a prosecution for first- 
degree burglary, conspiracy to murder, and first-degree murder 
by being an accessory before the fact where the prosecutor's 
argument compared defendant to Hitler, told the jury that the 
killing was the most brutal in this country or in any land, told the 
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jury that the case was being tried because the victim had been 
denied his constitutional rights, and told the jury that the status 
of the economy and the war on drugs was dependent on the jury’s 
verdict. This case was hotly contested in that it focused on the 
credibility of witnesses and, although the closing argument was 
vigorous and aggressive, it was not grossly improper. 


Am Jur 2d, Trial §§ 567 et seq., 648, 681, 682, 692 et 
seq. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 


Supreme Court’s views as to what courtoom statements 
made by prosecuting attorney during criminal trial violate 
due process or constitute denial of fair trial. 40 L. Ed. 2d 
886. 


Homicide §§ 371, 374 (NCI4th)— conspiracy to commit 
murder—accessory before the fact—not merged 


Convictions for conspiracy to commit murder and for first- 
degree murder by being an accessory did not merge because the 
same evidence was used to prove both offenses, as defendant 
contended, because each offense contained an essential element 
not a part of the other. 


Am Jur 2d, Homicide § 445. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 


ment imposing a sentence of life imprisonment entered by Hight, J., 
at the 4 January 1992 Criminal Session of Superior Court, Warren 
County, upon a jury verdict of guilty of first-degree murder. Defend- 
ant’s motion to bypass the Court of Appeals as to the additional judg- 
ments imposed for conspiracy to commit murder and first-degree 
burglary was allowed 21 July 1993. Heard in the Supreme Court 2 
February 1994. 


Michael F: Easley, Attorney General, by Robert J. Blum, Special 
Deputy Attorney General, for the State. 


Nora Henry Hargrove for defendant-appellant. 
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MEYER, Justice. 


Defendant was charged with first-degree murder, conspiracy to 
commit murder, and first-degree burglary. He was tried noncapitally 
at the 4 January 1992 Criminal Session of Superior Court, Warren 
County, and was found guilty as charged. The trial court found aggra- 
vating and mitigating factors and sentenced defendant to two con- 
secutive life sentences for the murder and burglary convictions plus 
thirty years for the conspiracy conviction. On appeal, defendant 
raises seven assignments of error. For the reasons discussed herein, 
we find no error in defendant’s conviction and sentence for first- 
degree murder but remand for resentencing on defendant’s conspira- 
cy to commit murder and first-degree burglary convictions. 


This case surrounds the conspiratorial murder of Calvin 
Hargrove. Implicated in the murder were defendant, Jeremiah 
Royster, Shannon Norris, Hashim O’Neal, Rofae Davis, and Lamont 
Alston. On 27 May 1991, Royster engaged in a crack cocaine transac- 
tion with his cousin, Calvin Hargrove. An argument ensued over the 
cocaine. Later that day, Royster approached Hargrove with a gun and 
threatened to kill him. Hargrove reported this to his mother, his 
brother, and his girlfriend (Debra). Hargrove decided to take out a 
warrant for the arrest of Royster, and he spoke with Deputy Davis of 
the Warren County Sheriff's Department at 10:30 p.m. After being told 
that he would have to go to the magistrate’s office, which closed at 
11:00 p.m., Hargrove decided to wait until the next day. When the 
police arrived at Royster’s house, he flushed the cocaine down a 
toilet. 


Some of Royster’s friends (Davis and O’Neal and two others) 
noticed the police cars at Royster’s house. They went to defendant’s 
trailer and, with defendant and Alston, went back to Royster’s house 
to investigate the matter. Royster told them that Hargrove had “called 
the police on him.” According to Davis and Alston, defendant asked 
Royster what he wanted to do about it, and Royster said, “I want to 
kill him because he violated.” Alston stated that defendant asked 
Royster if that was really what he wanted, and Royster said yes. 
O’Neal testified for the defendant that it was Norris who asked 
Royster what he wanted done. According to Davis’ statement to an 
officer, defendant acted as though he did not want to kill Hargrove, 
but Royster told him it had to be done to prevent others from “mess- 
ing with” them. There was some discussion about burning Hargrove’s 
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house down, but this idea was rejected. They returned to defendant’s 
trailer in Norlina. 


Davis testified that at defendant’s trailer, defendant handed 
O’Neal a sawed-off shotgun and told him to “go do that.” Further, 
defendant ordered Davis to go with O’Neal, and O’Neal handed Davis 
a shotgun shell. When Davis indicated that he did not want to kill 
Hargrove, defendant threatened that if he refused he would end up 
dead like Hargrove. Defendant then handed Davis a .22 pistol. O’Neal 
testified that after they returned to the trailer, defendant smoked 
“reefer” and drank beer until he passed out. It was then that Davis, 
O’Neal, and Norris discussed the situation further. Norris got a shot- 
gun, gave it to O’Neal, and told O’Neal and Davis to kill Hargrove. 
According to Norris, O’Neal and Davis left and then returned. They 
said they were going to “catch a body.” O’Neal and Davis then left 
again. According to Davis, they went to Royster’s house, where 
Royster got his .9-mm gun and headed for Hargrove’s. 


O’Neal, Davis, and Royster went through a window of Hargrove’s 
home, and either O’Neal or Davis shot Hargrove, who died of a shot- 
gun wound to the head. Davis testified that O’Neal shot him, and 
O’Neal testified that Davis shot him. They then returned to defend- 
ant’s trailer. Norris, who was still at the trailer, testified that Davis 
and O’Neal said they had killed someone. 


Norris testified that O’Neal walked outside to get rid of the shot- 
gun. Defendant asked if “they” wanted to go to a hotel that night and 
they went. Davis testified that defendant told everyone to pack their 
clothes and hide the shotgun. Davis, at defendant’s request, took 
defendant and O’Neal to various bus stations. Defendant told Davis to 
throw the shell out of the window and he did so. Davis dropped 
O’Neal and defendant off and returned to Warrenton. According to 
O’Neal, Norris suggested that they go to the motel. O’Neal testified 
that he and defendant went to New York afterward. Davis testified 
that O’Neal and defendant called from New York a couple of days 
later to find out what happened. The shell was later found, and the 
shotgun was found behind defendant’s trailer. 


I. 


[1] In his first assignment of error, defendant contends that the trial 
court erred in prohibiting defendant from introducing evidence 
regarding his presence in Warren County. Defendant contends that he 
was thereby deprived of his right to confront the witnesses against 
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him and present a defense, in violation of the Sixth and Fourteenth 
Amendments to the United States Constitution and Article I, Sections 
19 and 23 of the North Carolina Constitution. 


One of the State’s theories was that defendant came down from 
New York to orchestrate a drug ring in North Carolina. The State 
sought to show that defendant was the ringleader of the drug opera- 
tion and thus was responsible for the shooting of Calvin Hargrove. 
Defendant complains that during the cross-examination of Shannon 
Norris, a witness for the State, he was not allowed to elicit testimony 
that defendant had relatives in Warren County. Defendant sought to 
present the jury with a legitimate reason for his relocating to North 
Carolina other than to start a drug business. After the State objected 
to the testimony, the trial judge excused the jury and allowed defend- 
ant to perform a voir dire of the witness. Norris’ testimony as brought 
out by defense counsel was as follows: 


@. The question is, do you know for a fact that this defendant 
had relatives in Warren County? Question one. 


A. Yes. 


Q. And do you know that he has—from the time that you’ve 
known him do you know for a fact that he had come to Warren 
County to visit his relatives? 


A. I can’t really say because I was locked up in New York. When 
I came out of jail up there, that’s when I first came down here, but 
I heard, you know, that he had came down here to visit his people 
down here before. 


@. Heard he had what? 
A. Had came down here to visit his family. 


The trial judge sustained the State’s objection without further argu- 
ment by counsel or comment. 


The trial court erred in excluding Norris’ response to defense 
counsel’s question, “do you know for a fact that this defendant had 
relatives in Warren County?” Norris’ testimony in response to this 
question was based on his personal knowledge and thus was compe- 
tent under N.C.G.S. § 8C-1, Rule 602. Further, the testimony, albeit 
weak, was relevant to establish that defendant had a motive other 
than selling drugs in moving to Warren County. “ ‘Relevant evidence’ 
means evidence having any tendency to make the existence of any 
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fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence.” 
N.C.G.S. § 8C-1, Rule 401 (1992). Since the State’s theory of the case 
was that defendant had moved to Warren County to act as the leader 
of a drug ring, and as such had ordered a “hit” on the victim, evidence 
demonstrating that defendant may have had alternative motivations 
in moving to Warren County was relevant. The testimony may have 
had the tendency to make the State’s theory less plausible than it 
would have been without the testimony. 


However, the trial court did not err in excluding Norris’ further 
testimony that “he had heard .. . that [defendant] had... c[o]me 
down here [to Warren County] to visit his family.” Norris lacked per- 
sonal knowledge and thus was incompetent to respond to defense 
counsel’s question, “do you know for a fact that [defendant] had come 
to Warren County to visit his relatives?” Further, the basis of Norris’ 
information was clearly hearsay. The testimony was being offered to 
establish the truth of the matter asserted—that defendant had visited 
his family in Warren County before. The statement does not fit with- 
in any exception to the general rule that hearsay is not admissible. 
N.C.G.S. § 8C-1, Rule 802 (1992). 


The question thus becomes whether the trial court’s error as to 
defense counsel’s first question was harmless error. The error 
involved a ruling on the evidence and does not implicate a right aris- 
ing under the federal or state Constitution. Therefore, the test is 
whether there is a reasonable possibility that had the error not 
occurred, a different result would have been reached at trial. N.C.G.S. 
§ 15A-14438(a) (1993); State v. Milby, 302 N.C. 187, 273 S.E.2d 716 
(1981). Applying this test, we find that the error is harmless. Two of 
the State’s witnesses, Shannon Norris and Lamont Alston, testified 
that defendant had come down from New York to sell drugs. The only 
evidence improperly excluded by the trial court was the testimony 
that Norris knew that defendant had family in North Carolina. Even if 
the jury believed that defendant had family here, it would not direct- 
ly rebut the State’s evidence since it only leads to the possibility that 
defendant had a mixed motive in coming to North Carolina. It does 
not negate in any way the State’s evidence. . 


Therefore, we conclude that had the evidence been admitted, 
there is no reasonable possibility that a different result would have 
been reached at trial. This assignment of error is overruled. 
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II. 


[2] In his second assignment of error, defendant contends that the 
evidence was insufficient to persuade a rational trier of fact that the 
defendant was guilty of first-degree murder beyond a reasonable 
doubt. The State’s theory was that the defendant was an accessory 
before the fact. To be an accessory before the fact, the defendant 
must have: (1) counseled, procured, commanded, encouraged, or 
aided the principal to murder the victim, (2) the principal must have 
murdered the victim; and (8) defendant must not have been present 
when the murder was committed. State v. Davis, 319 N.C. 620, 356 
S.E.2d 340 (1987). 


The State’s evidence in this case that best supports the theory of 
accessory before the fact is the testimony of Rofae Davis. Davis testi- 
fied that after the argument Royster had with Hargrove, who had 
called the police, defendant asked Royster what he wanted to do 
about it. Royster said that he wanted to kill Hargrove. Davis testified 
that later, at the trailer in Norlina, defendant handed O’Neal a sawed- 
off shotgun and told him to “go do that.” Further, defendant ordered 
Davis to go with O’Neal and threatened that if he refused he would 
end up dead like Hargrove. 


Defendant argues that there was insufficient evidence to show 
that he was an accessory before the fact. He argues that the actions 
of Davis, Royster, and O’Neal were independent of anything defend- 
ant said or did. Calvin Hargrove would have been murdered without 
any involvement by the defendant. Defendant further argues that 
even though Davis testified that he (Davis) was forced by defendant 
to go to Hargrove’s, Davis said he did not shoot Hargrove. Defendant 
argues that the gun was not his and that he did not organize or plan 
the killing. Moreover, his statement “go do that” is ambiguous. 


When ruling on defendant’s motion to dismiss, the trial court 
must consider the evidence in the light most favorable to the State. 
State v. Davis, 325 N.C. 693, 386 S.E.2d 187 (1989). The State is 
entitled to every reasonable inference to be drawn from the evidence 
presented. Jd. Evidence favorable to the State is to be considered as 
a whole, and the test of sufficiency to withstand the motion to dismiss 
is the same whether the evidence is direct, circumstantial, or both. 
State v. Earnhardt, 307 N.C. 62, 696 S.E.2d 649 (1982). In viewing the 
evidence in the light most favorable to the State, we find that it was 
sufficient to persuade a rational trier of fact that the defendant was 
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guilty of murder beyond a reasonable doubt as an accessory before 
the fact. 


[3] Defendant also contends that all of the people who perpetrated 
the killing pled guilty to second-degree murder, so it is as though they 
were acquitted of first-degree murder. Therefore, defendant's convic- 
tion of murder based on an accessory before the fact cannot stand 
since his cohorts were effectively acquitted. 


The State concedes that a person may not be convicted of an 
offense such as accessory before the fact if all of the principals in the 
first-degree murder are acquitted. State v. Robey, 91 N.C. App. 198, 
371 S.E.2d 711, disc. rev. denied & appeal dismissed, 323 N.C. 479, 
373 S.E.2d 874 (1988). The primary difference between an accessory 
before the fact and a principal is that the former was not present at 
the scene of the crime when it was committed. State v. Small, 301 
N.C. 407, 272 S.E.2d 128 (1980). Therefore, if the only principal is 
“acquitted” of first-degree murder but is found guilty of second- 
degree murder, the most an accessory before the fact could be con- 
victed of is second-degree murder. 


In this case, the principals plea bargained for second-degree mur- 
der. The State maintains and we agree that a plea bargain is not the 
same as an acquittal. In State v. Cassell, 24 N.C. App. 717, 212 S.E.2d 
208, cert. denied & appeal dismissed, 287 N.C. 261, 214 S.E.2d 433 
(1975), the Court of Appeals determined that the defendant could 
properly be tried for second-degree murder as an aider and abettor 
even though the State had previously allowed the actual perpetrator 
to plead guilty to voluntary manslaughter. Because the principals here 
were not acquitted of first-degree murder, we find that this defendant 
can be found guilty of first-degree murder. Accordingly, this assign- 
ment of error is overruled. 


Il. 


[4] In his third assignment of error, defendant contends that the trial 
court erred in instructing the jury as to flight. The trial court gave the 
following pattern jury instruction on flight: 


In this case, the State contends that the defendant fled. Evi- 
dence of flight may be considered by you, together with all of the 
facts and circumstances in this case, in determining whether the 
combined circumstances amount to an admission or show con- 
sciousness of guilt. | 
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However, proof of this circumstance is not sufficient in itself 
to establish the defendant’s guilt. Further this circumstance has 
no bearing on the question of whether the defendant acted with 
premeditation or deliberation. Therefore, it must not be consid- 
ered by you as evidence of premeditation and deliberation. 


Defendant argues that it is improper to give such an instruction 
because it tends to emphasize that particular evidence to the exclu- 
sion of other evidence, presents an implication that the trial court has 
an opinion about the evidence of flight, and lessens the State’s burden 
of proving each essential element beyond a reasonable doubt. 
Defendant further argues that the instruction is confusing because 
the jury was not instructed as to which offense the evidence of flight 
should apply. 


Defendant concedes that this issue was recently raised and de- 
cided by this Court in State v. Jeffries, 333 N.C. 501, 428 8.E.2d 150. 
In Jeffries, we held that the flight instruction is a correct statement of 
the law and was appropriate to give to the jury. Jd. at 511, 428 S.E.2d 
at 155. 


Furthermore, we believe that the evidence in this case supports a 
finding by the jury that the defendant was in flight. Here, the jury 
received testimony from Davis that as soon as the defendant heard 
that Calvin Hargrove had in fact been murdered, he told everyone to 
pack up and go to a motel. Defendant also decided that O’Neal and he 
were going to leave town. Davis testified that the defendant ordered 
him to drive them to the bus station the next day, where they board- 
ed a bus for New York. “* ‘*{F]light from a crime shortly after its com- 
mission is admissible as evidence of guilt.’ ” State v. Tucker, 329 N.C. 
709, 722, 407 S.E.2d 805, 813 (1991) (quoting State v. Self, 280 N.C. 
665, 672, 187 S.E.2d 93, 97 (1972)). A trial court may properly instruct 
on flight “ ‘[s]o long as there is some evidence in the record reason- 
ably supporting the theory that defendant fled after commission of 
the crime charged.’ ” State v. Green, 321 N.C. 594, 607, 365 S.E.2d 587, 
595 (quoting State v. Irick, 291 N.C. 480, 494, 231 S.E.2d 833, 842 
(1977)), cert. denied, 488 U.S. 900, 102 L. Ed. 2d 235 (1988). We hold 
that the evidence in this case supports the instruction on flight. 


Defendant further argues that O’Neal testified that it was not the 
defendant, but someone else, who decided that they would go to a 
motel. O’Neal stated that defendant had to be awakened to accompa- 
ny them. Thus, defendant maintains that this was evidence to rebut 
the State’s inference of flight. We disagree. It was for the jury to 
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decide whether these facts, together with all other facts and circum- 
stances, supported the State’s contention that defendant had fled. The 
trial court appropriately told the jury that evidence of flight “may” be 
considered. Therefore, we find that the trial court did not err in giv- 
ing the flight instruction. 


IV. 


[5] In his fourth assignment of error, defendant contends that the 
trial court erred in finding as factors in aggravation of the offenses of 
conspiracy to commit murder and first-degree burglary (1) that 
defendant induced others to participate in the commission of the 
offense and (2) that defendant occupied a position of leadership or 
dominance. N.C.G.S. § 15A-1340.4(a). 


Defendant first argues that the evidence did not support the find- 
ing of these factors. He relies on State v. Nobles, 329 N.C. 289, 404 
S.E.2d 668 (1991), to support his argument that in order to induce 
others, the idea to commit a crime must “originate” with the defend- 
ant. Defendant argues that there is insufficient evidence in this case 
to show that the idea to kill Hargrove originated with the defendant 
and that he then induced others to go along with him. Although in 
Nobles we did find that the idea to commit the crime originated with 
the defendant, that case does not stand for the proposition that the 
idea must originate with the defendant. Jd. at 242, 404 S.E.2d at 670. 
The State must show only that the participants would not have 
engaged in the activity but for the inducement by the defendant. State 
v. Hager, 320 N.C. 77, 357 S.E.2d 615 (1987); State v. Payne, 311 N.C. 
291, 316 S.E.2d 64 (1984). To support the second aggravating factor, 
the State must show that the defendant was in a position of domi- 
nance or leadership. State v. Gore, 68 N.C. App. 305, 314 S.E.2d 300 
(1984). These findings in aggravation must be proved by a prepon- 
derance of the evidence. State v. Canty, 321 N.C. 520, 364 S.E.2d 410 
(1988). 


There is sufficient evidence in this case to prove by a preponder- 
ance of the evidence that the defendant induced the others to partic- 
ipate in the commission of the offense and that the defendant 
occupied a position of leadership or dominance. Davis testified that 
the defendant handed O’Neal the shotgun with the order for O’Neal to 
kill Hargrove. Davis also stated that the defendant ordered him to 
accompany O’Neal or be killed himself. In addition, Davis, Alston, and 
Norris all described the defendant as the leader of the group. 
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[6] Next, defendant argues that the same evidence used to convict 
him was used to support the aggravating factors that he induced 
others to participate in the commission of the offense and that he 
occupied a position of leadership or dominance. Evidence necessary 
to prove an element of the offense may not be used to prove any fac- 
tor in aggravation. N.C.G.S. § 15A-1340.4(a)(1) (1993); State v. 
Thompson, 309 N.C. 421, 307 S.E.2d 156 (1983). 


Here, the trial court considered these aggravating factors only as 
to the offense of conspiracy to commit murder and the offense of 
first-degree burglary. In the trial judge’s instructions to the jurors, he 
stated that they had to find beyond a reasonable doubt that the 
defendant “knowingly advised and encouraged” the other persons to 
commit the offenses. The State argues that knowingly advising and 
encouraging others to commit an offense does not require “inducing” 
as an element of proof, nor does it require that the defendant occupy 
a position of leadership or dominance of other participants. A person 
can advise and encourage an act without inducing the act. Further- 
more, one can advise and encourage without being a leader or in a 
dominant position. We agree with the State that the same evidence 
used to support defendant’s convictions was not necessary to prove 
the aggravating factors. 


V. 


[7] In his fifth assignment of error, defendant contends that the trial 
court erred in finding as factors in aggravation of the offenses of con- 
spiracy to commit murder and first-degree burglary (1) that the 
offenses were committed to disrupt the lawful exercise of the 
enforcement of the laws and (2) that the offenses were committed to 
hinder the lawful exercise of the enforcement of the laws. N.C.G:S. 
§ 15A-1340.4(a) (emphasis added). Defendant argues that the evi- 
dence was insufficient to support these findings. He maintains that 
the State’s theory was that Hargrove was killed in order to protect the 
drug ring. Defendant argues that the evidence does not show a drug 
ring, but rather the occasional use of drugs. Moreover, the State’s evi- 
dence showed that Royster was upset with Hargrove because he had 
complained to the police that Royster had pointed a weapon at him 
and threatened his life. Davis testified that Royster said he wanted to 
kill Hargrove because “he violated,” meaning he had “called the police 
on him.” Defendant argues that this evidence shows that the killing 
was motivated by revenge. 
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For this argument, defendant relies on State v. Parker, 315 N.C. 
249, 337 S.E.2d 497 (1988). In Parker, defendant complained that the 
evidence was insufficient to sustain the aggravating factor that the 
murder was committed to escape the processes of the law. The State’s 
evidence showed that the defendant participated in a robbery of the 
victim. After the robbery, which included stabbing the victim, the 
defendant went up the road to act as a look-out. The codefendants 
then tied the victim to a tree, and he bled to death. Further evidence 
tended to show that defendant participated in the murder because of 
ill will harbored toward the victim because the victim had accused 
him of other break-ins and had reported his brother to the police. 
Also, defendant had planned to leave town because he thought he 
would be arrested for failing to appear in court for fishing violations. 
We determined that this evidence did not support the finding that the 
murder was committed to escape the processes of the law. Id. at 256- 
57, 337 S.E.2d at 501. 


Parker is not applicable here. There is sufficient evidence in this 
case to support the aggravating factors. Norris testified that he and 
the defendant were in Warren County from New York and that they 
made their living selling drugs. Lamont Alston testified that Jeremiah 
Royster was selling drugs for the defendant. Alston further testified 
that the argument between Hargrove and Royster was over two rocks 
of crack cocaine and that Hargrove had called the police. Royster was 
angry and wanted Hargrove dead. Davis testified that Royster said 
that he wanted to kill Hargrove because “he violated.” Further, Davis 
told an officer that Royster told Davis he had to aid in the murder so 
that no one else would “mess with” them. We believe this evidence is 
sufficient to lead to the inference that Hargrove was killed to get rid 
of a “snitch” and also to deter others from reporting the drug activity 
of the gang. 


[8] Although we find that the aggravating factors are supported by 
the evidence, we are nonetheless concerned by their duplicity. 
Defendant failed to address this issue in his brief. However, where an 
error appears on the face of the record, this Court can deal with it 
whether it was raised by the parties or not. State v. McLean, 282 N.C. 
147, 191 S.E.2d 598 (1972), cert. denied, 410 U.S. 968, 35 L. Ed. 2d 704 
(1973). 


It is well settled that the same evidence may not be used to prove 
more than one aggravating circumstance. State v. Jones, 327 N.C. 489, 
396 S.E.2d 309 (1990); State v. Davis, 325 N.C. 607, 386 S.E.2d 418 
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(1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 268 (1990); State v. 
Green, 321 N.C. 594, 365 S.E.2d 587 (1988); State v. Quesinberry, 319 
N.C. 228, 354 $.E.2d 446 (1987). In Quesinberry, defendant was found 
guilty of first-degree murder by premeditation and deliberation. We 
held that the trial court erred by submitting as aggravating circum- 
stances both that the murder was committed while the defendant was 
engaged in the commission of an armed robbery and that it was 
committed for pecuniary gain. On the facts in Quesinberry, we con- 
cluded that submission of both circumstances was impermissibly 
duplicative. “Although the pecuniary gain factor addresses motive 
specifically, the other cannot be perceived as conduct alone, for... 
the motive of pecuniary gain provided the impetus for the robbery 
itself.” 319 N.C. at 238, 354 $.E.2d at 452. In Quesinberry, “[nJot only 
[was] it illogical to divorce the motive from the act... , but the same 
evidence [was underlying] proof of both factors.” Jd. at 239, 354 
S.E.2d at 452. 


We believe that like Quesinberry, the aggravating factors in this 
case, that the offense was committed to disrupt the lawful exercise 
of the enforcement of the laws and that the offense was committed to 
hinder the lawful exercise of the enforcement of the laws, are based 
on the same evidence and are inherently duplicative. Both factors 
involve the drug activity of the gang. 


When the trial judge errs in finding an aggravating factor and 
imposes a sentence in excess of the presumptive term, the case must 
be remanded for a new sentencing hearing. State v. Hayes, 314 N.C. 
460, 334 S.E.2d 741 (1985). On the conspiracy conviction, defendant 
was sentenced to the maximum term of thirty years. On the first- 
degree burglary conviction, defendant was sentenced to the maxi- 
mum term of life. The terms imposed for each offense exceeded the 
presumptive terms set out in N.C.G.S. § 15A-1340.4(f). Therefore, 
defendant is entitled to resentencing on his convictions for conspira- 
cy to commit murder and for first-degree burglary. 


VI. 


[9] In his sixth assignment of error, defendant contends that the pros- 
ecutors’ closing argument to the jury was grossly improper and 
should have been stricken ex mero motu in that it placed facts not in 
evidence before the jury and was calculated solely to inflame the jury. 


Defendant submits that the prosecutors’ closing argument was 
grossly improper in that: (1) they compared defendant to Hitler, 
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(2) the jury was told that the killing was the most brutal in this coun- 
try or in any land, (3) the jury was informed that the case was being 
tried because Calvin Hargrove had been denied his constitutional 
rights, and (4) the status of the economy and the future of the war on 
drugs was dependent on the jury’s verdict. 


Defendant acknowledges that he failed to object to any of these 
statements at trial. Ordinarily, an objection to portions of the State’s 
final argument to the jury should be made before the case is submit- 
ted to the jury. Nevertheless, the Supreme Court, in the exercise of its 
supervisory jurisdiction, may take cognizance of grossly improper 
remarks ex mero motu to preserve defendant’s constitutional right to 
a fair and impartial trial. State v. King, 326 N.C. 662, 392 S.E.2d 609 
(1990); State v. Oliver, 309 N.C. 326, 307 S.E.2d 304 (1983). 


This Court has held that counsel must be allowed wide latitude in 
the argument of a hotly contested case. King, 326 N.C. at 676, 392 
S.E.2d at 618. The present case was hotly contested in that it focused 
upon the credibility of witnesses. Although the closing argument was 
vigorous and aggressive, we do not believe that it was grossly improp- 
er. As a result, the trial court did not err by failing to intervene ex 
mero motu during the final argument. This assignment of error is 
overruled. 


VI. 


[10] In his final assignment of error, which defendant raised by a 
motion to amend his brief filed with this Court and which we allowed 
on 31 January 1994, defendant contends that the conviction for con- 
spiracy to commit murder merges with the conviction of first-degree 
murder. 


Defendant was found guilty of first-degree murder based on his 
conduct as an accessory before the fact of the actual murder of Har- 
grove. To be an accessory before the fact, the defendant must have: 
(1) counseled, procured, commanded, encouraged, or aided the prin- 
cipal to murder the victim; (2) the principal must have murdered the 
victim; and (38) the defendant must not have been present when the 
murder was committed. State v. Davis, 319 N.C. 620, 356 S.E.2d 340. 
The State’s evidence supporting this theory was that the defendant 
handed O’Neal a shotgun and told him to “go do that.” In addition, 
when Davis told the group that he did not want to kill anyone, the 
defendant told him to go or he would end up dead like Hargrove. 
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Defendant was also found guilty of conspiracy to commit murder. 
A conspiracy to commit murder requires an agreement with at least 
one other person to commit murder and that the defendant and at 
least one other person intended at the time of the agreement that 
murder would in fact be carried out. State v. Woods, 307 N.C. 213, 297 
S.E.2d 574 (1982). Defendant argues that the State used the same evi- 
dence to show defendant conspired with O’Neal and Royster to kill 
Hargrove as it used to show defendant was an accessory before the 
fact. Therefore, the conviction for conspiracy and the conviction for 
first-degree murder should merge because the same evidence is used 
to prove both offenses. We disagree. 


We addressed this exact issue in State v. Gallagher, 313 N.C. 182, 
326 S.E.2d 873 (1985). In Gallagher, the defendant argued that the 
trial court erred by permitting the jury to return guilty verdicts for 
both conspiracy to commit. murder and accessory before the fact to 
murder. Defendant Gallagher maintained that conspiracy to commit 
murder was a lesser included offense of murder, and therefore she 
could not be convicted and sentenced for both. This Court disagreed, 
stating: “It is sufficient to note that each of these offenses contains an 
essential element not a part of the other.” Jd. at 142, 326 8.E.2d at 880. 
We stand by our decision in Gallagher and therefore overrule this 
assignment of error. 


In summary, we find no error in defendant’s first-degree murder 
conviction but remand for resentencing as to defendant’s convictions 
for conspiracy to commit murder and for first-degree burglary. 


91CRS1215, FIRST-DEGREE MURDER: NO ERROR; 


91CRS1239, CONSPIRACY TO COMMIT MURDER: REMANDED 
FOR RESENTENCING; 


91CRS1240, FIRST-DEGREE BURGLARY: REMANDED FOR 
RESENTENCING. 
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HOUSE OF RAEFORD FARMS, INC., A NORTH CAROLINA CORPORATION AND NASH 
JOHNSON AND SONS FARMS, INC., A NORTH CAROLINA CORPORATION V. STATE OF 
NORTH CAROLINA, EX REL., ENVIRONMENTAL MANAGEMENT COMMISSION 
AND DEPARTMENT OF ENVIRONMENT, HEALTH AND NATURAL RESOURCES 


No. 481PA93 


(Filed 3 November 1994) 


Administrative Law and Procedure § 30 (NCI4th)— petition 
for contested case hearing—not timely filed—erroneous 
assertion of superior court jurisdiction—time for filing 
petition tolled 


The Court of Appeals erred in holding that the Office of 
Administrative Hearings was without subject matter jurisdiction 
over their contested case petition because petitioners failed to 
file such petition within sixty days of receiving notice of respond- 
ents’ assessment of civil penalties where the superior court 
asserted jurisdiction over the assessment and that assertion of 
jurisdiction was vacated by the Court of Appeals more than sixty 
days from the notice of assessment. The application of the gener- 
al rule that the right to appeal an administrative agency ruling is 
statutory and compliance with statutory provisions is necessary 
is inappropriate where a party fails to comply with the statutory 
time requirements because of the superior court’s erroneous 
assertion of jurisdiction. Here, while petitioners stood ready to 
file a petition for a contested case hearing, they failed to seek 
administrative review in reliance on the superior court’s erro- 
neous assertion of jurisdiction. N.C.G.S. § 150B-23(f). 


Am Jur 2d, Administrative Law §§ 340-375. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 112 N.C. App. 228, 4385 S.E.2d 
106 (1993), reversing and remanding a judgment entered by Brown, J., 
in the Superior Court, Duplin County, on 10 June 1992. Heard in the 
Supreme Court 13 May 1994. 


Jordan, Price, Wall, Gray & Jones, by Henry W. Jones, Jr., and 
Laura J. Wetsch, for petitioner-appellants. 


Michael F. Easley, Attorney General, by Edwin L. Gavin I, 
Assistant Attorney General, for respondent-appellees. 
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FRYE, Justice. 


In this appeal, petitioners contend that the Court of Appeals erred 
in holding that the Office of Administrative Hearings (OAH) was with- 
out subject matter jurisdiction over their contested case petition 
because petitioners failed to file such petition within sixty days of 
receiving notice of respondents’ assessment of civil penalties. Peti- 
tioners contend that the 60-day time limitation of N.C.G.S. 
§ 150B-23(f) was tolled by the superior court’s assertion of subject 
matter jurisdiction over this assessment and remained tolled until the 
court’s assertion of jurisdiction was vacated by the Court of Appeals. 
Accordingly, petitioners contend that the OAH had subject matter 
jurisdiction over their petition since it was filed in the OAH within 
sixty days of the Court of Appeals’ decision. We agree that the 60-day 
time limitation was tolled during this period and that the OAH had 
subject matter jurisdiction over petitioners’ contested case petition. 
Therefore, we reverse the decision of the Court of Appeals. 


On 29 February 1988, petitioners House of Raeford Farms, Inc. 
and Nash Johnson and Sons’ Farms, Inc., entered into a consent judg- 
ment with respondents Environmental Management Commission and 
the Department of Environment, Health and Natural Resources 
{formerly the Department of Natural Resources and Community 
Development]. This consent judgment settled ten cases which arose 
from respondents’ assessment of civil penalties against petitioners 
for violations of the environmental laws of North Carolina. The con- 
sent judgment also established deadlines for construction of a new 
wastewater treatment facility, set penalties for petitioners’ failure to 
meet applicable deadlines, and set interim effluent limits and moni- 
toring requirements. The consent judgment further provided that the 
civil contempt provisions of Article 2 of Chapter 5A of the General 
Statutes of North Carolina were available to the superior court to 
enforce the terms of the consent judgment, and the Duplin County 
Superior Court retained necessary jurisdiction of the matter to 
enforce the terms of the consent judgment, resolve any matters in dis- 
pute and determine any motions for further relief based on changed 
circumstances. 


On 4 May 1989, petitioners filed a motion in Duplin County Supe- 
rior Court for modification of the interim effluent limits contained in 
the consent judgment. On 12 May 1989, while this motion was pend- 
ing, respondents assessed civil penalties and investigatory costs in 
the amount of $294,449.20 against petitioners, primarily for dis- 
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charges in excess of the interim effluent limits established in the con- 
sent judgment. Petitioners received notice of this assessment on 15 
May 1989. This notice advised petitioners that in order to request an 
administrative hearing, they must file a written petition conforming 
with Chapter 150B of the General Statutes in the OAH within sixty 
days of receipt of the notice. 


On 18 May 1989, petitioners filed an amendment to their earlier 
motion for modification of the consent judgment, requesting that the 
superior court dismiss the civil penalties assessed by respondents on 
12 May 1989 and stay any further enforcement action by respondents. 
On 19 May 1989, Superior Court Judge Henry L. Stevens, III, heard 
arguments on petitioners’ motions. Respondents argued that the 
superior court lacked subject matter jurisdiction to dismiss the penal- 
ties and that the penalties could be properly adjudicated only through 
the administrative process. However, Judge Stevens ruled in open 
court that the superior court had jurisdiction over the matter. On 5 
June 1989, Judge Stevens issued an order stating that the superior 
court had jurisdiction over the civil penalties without the parties hav- 
ing to proceed through the administrative process pursuant to 
N.C.G.S. § 150B-23 et seq. This order also temporarily modified the 
interim effluent limits and, in an attempt to maintain the status quo 
and discourage the stockpiling of repetitive litigation, stayed all dead- 
lines and contested requirements inconsistent with his order until 
Superior Court Judge D. Marsh McLelland could hear the matter dur- 
ing the 10 July 1989 superior court session. 


On 23 June 1989, the petitioners filed in superior court a verified 
response to respondents’ 12 May 1992 assessment of penalties. In 
light of Judge Stevens’ determination that jurisdiction over the penal- 
ties was proper in the superior court, petitioners’ response expressly 
provided that it was filed in lieu of a petition for a contested case 
hearing under N.C.G.S. § 150B-23 et seq. 


On 3 July 1989, respondents filed a motion in superior court ask- 
ing the court to reconsider its 5 June 1989 order. Respondents chal- 
lenged Judge Stevens’ determination that the superior court had 
jurisdiction to hear any matters dealing with the civil penalties and 
contended that Chapter 150B provided the exclusive vehicle for con- 
testing the penalty assessment. However, on 10 July 1989, the parties 
argued the issue of the superior court’s jurisdiction over the civil 
penalties before Judge McLelland, and Judge McLelland ruled, as had 
Judge Stevens, that the superior court had jurisdiction over the penal- 
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ties without requiring the parties to proceed through the administra- 
tive process. By order filed | August 1989, Judge McLelland set aside 
the $294,449.20 assessment of civil penalties and investigatory costs 
on the ground that respondents’ perfunctory consideration of statu- 
tory criteria in setting the penalty amounts rendered them purely dis- 
cretionary and largely punitive. 


On appeal, the Court of Appeals held, inter alia, that the superi- 
or court’s decision to reverse the penalty assessment was in error, 
because the superior court lacked subject matter jurisdiction over the 
penalties since petitioners had failed to exhaust their administrative 
remedies under the Administrative Procedure Act by commencing a 
contested case in the OAH and obtaining a final agency decision. 
State ex rel. Envir. Mgmt. Comm. v. House of Raeford Farms, 101 
N.C. App. 433, 400 $.E.2d 107 (1991) [hereinafter House of Raeford I]. 
This Court denied petitioners’ petition for writ of supersedeas, 
motion for temporary stay and petition for discretionary review on 3 
April 1991. State ex rel. Envir. Mgmt. Comm. v. House of Raeford 
Farms, 328 N.C. 576, 403 $.E.2d 521 (1991). 


Following the Court of Appeals’ decision, on 26 March. 1991, peti- 
tioners filed a verified petition for a contested case hearing in the 
OAH. On 29 May 1991, respondents filed a motion to dismiss this peti- 
tion pursuant to N.C.G.S. § 1A-1, Rule 12(b)(1) (1990). On 9 August 
1991, Administrative Law Judge (ALJ) Fred G. Morrison, Jr., granted 
respondents’ motion and dismissed the petition, concluding that 
pursuant to N.C.G.S. § 150B-23(f), the agency lacked subject matter 
jurisdiction because petitioners failed to file a contested case petition 
within sixty days of receiving notice of the penalty assessment. 


On 3 September 1991, petitioners filed a petition for judicial 
review and request for stay in the Duplin County Superior Court pur- 
suant to N.C.G.S. § 150B-43. On 10 June 1992, Superior Court Judge 
Frank R. Brown issued a judgment on judicial review reversing the 
ALJ’s decision. Judge Brown concluded, inter alia, that N.C.G.S. 
§ 150B-23(f)’s 60-day time limitation was tolled when the superior 
court exercised its jurisdiction over the penalties and continued to be 
tolled while the matter was considered on appeal. Accordingly, Judge 
Brown remanded the matter to the OAH for further proceedings on 
petitioners’ verified petition for a contested case hearing consistent 
with his judgment and in accordance with N.C.G.S. § 150B-22 et seq. 


Respondents appealed this decision to the Court of Appeals, and 
the Court of Appeals reversed the superior court’s judgment. The 
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Court of Appeals held that the 60-day time limitation of N.C.G.S. 
§ 150B-23(f) was not tolled by the superior court’s exercise of juris- 
diction and, therefore, petitioners’ failure to file a petition for a con- 
tested case hearing within sixty days after they received notice of 
respondents’ penalty assessment divested the OAH of subject matter 
jurisdiction over the petition. House of Raeford Farms v. State ex rel. 
Envir. Mgmt. Comm., 112 N.C. App. 228, 485 $.E.2d 106 (1993) [here- 
inafter House of Raeford II]. This Court allowed petitioners’ petition 
for discretionary review on 28 January 1994. House of Raeford Farms 
v. State ex rel. Envir. Mgmt. Comm., 335 N.C. 555, 441 S.E.2d 115 
(1994). 


N.C.G.S. § 150B-23(f) provides the procedure for filing a contest- 
ed case petition as follows: 


(f) Unless another statute or a federal statute or regulation 
sets a time limitation for the filing of a petition in contested cases 
against a specified agency, the general limitation for the filing of 
a petition in a contested case is 60 days. The time limitation, 
whether established by another statute, federal statute, or feder- 
al regulation, or this section, shall commence when notice is 
given of the agency decision to all persons aggrieved who are 
known to the agency by personal delivery or by the placing of the 
notice in an official depository of the United States Postal Serv- 
ice wrapped in a wrapper addressed to the person at the latest 
address given by the person to the agency. The notice shall be in 
writing, and shall set forth the agency action, and shall inform the 
persons of the right, the procedure, and the time limit to file a 
contested case petition. 


N.C.G.S. § 150B-23(f) (1990) (emphasis added). It is undisputed that 
petitioners did not file a petition for a contested case hearing within 
sixty days of 15 May 1989, the date they received notice of respond- 
ents’ assessment of penalties. However, petitioners contend that the 
60-day time limitation was tolled by the superior court’s assertion of 
jurisdiction over the penalties. Petitioners further contend that the 
superior court’s assertion of jurisdiction continued to toll this time 
limitation until vacated by the Court of Appeals’ mandate in House of 
Raeford I issued on 25 February 1991. Accordingly, petitioners con- 
tend that the OAH still had subject matter jurisdiction over their con- 
tested case petition since it was timely filed on 26 March 1991, some 
twenty-eight days after issuance of the Court of Appeals’ mandate. We 
agree. 
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Respondents contend, and the Court of Appeals agreed, that peti- 
tioners are not entitled to OAH review because of their failure to com- 
ply with N.C.G.S. § 150B-23(f)’s 60-day time limitation. The Court of 
Appeals reasoned that “the language of [N.C.G.S. § 150B-23(f)] leaves 
no room for judicial construction because it clearly provides that a 
petition must be filed within the 60-day limitation.” House of Raeford 
IT, 112 N.C. App. at 230, 435 S.E.2d at 108. In support of its decision, 
the court cited two of its recent decisions, Gummels v. N.C. Dept. of 
Human Resources, 98 N.C. App. 675, 392 S.E.2d 113 (1990) (uphold- 
ing an ALJ’s order dismissing a petition for contested case hearing 
where the petition was mailed, but not filed, within the 30-day time 
limitation provided by N.C.G.S. § 131E-188(a)), and Lewis v. N.C. 
Dept. of Human Resources, 92 N.C. App. 737, 375 S.E.2d 712 (1989) 
(upholding the dismissal of an employee grievance appeal where the 
appeal was filed one day later than the 15-day time limitation of 
N.C.G.S. § 126-35). Respondents also rely on these cases before this 
Court. 


In holding that petitioners are not entitled to a contested case 
hearing in the OAH, the Court of Appeals correctly stated, as it had in 
Lewis and Gummels, the general rule that the right to appeal an 
administrative agency ruling is statutory and compliance with statu- 
tory provisions is necessary to avail oneself of this right. House of 
Raeford II, 112 N.C. App. at 230, 485 S.E.2d at 108. However, Lewis 
and Gummels are distinguishable from the present case in that 
neither case involved an erroneous assertion of jurisdiction by the 
superior court over an administrative agency ruling. We believe that 
application of this general rule is inappropriate where, as here, a 
party fails to comply with the statutory time requirements for seeking 
administrative review because of the superior court’s erroneous 
assertion of jurisdiction over an administrative agency ruling. 


The issue of whether the superior court’s erroneous assertion of 
subject matter jurisdiction tolls the time limitation for filing a petition 
for administrative review appears to be one of first impression in 
North Carolina. Consequently, petitioners rely on the Michigan Court 
of Appeals’ decision in Elgammal v. Macomb County Intermediate 
Sch. Dist. Bd. of Educ., 83 Mich. App. 444, 268 N.W.2d 679 (1978), in 
support of their argument that the 60-day time limitation of N.C.G.S. 
§ 150B-23(f) was tolled by the superior court’s erroneous assertion of 
subject matter jurisdiction over respondents’ penalty assessment. We 
find the decision in Elgammal, while not binding on this Court, to be 
instructive on the issue before the Court today. 
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In Elgammal, the plaintiff, a tenured school teacher, was dis- 
missed by the school board and proceeded through the administrative 
process. The plaintiff first requested a hearing from the school board, 
however, the school board denied this request. The plaintiff then 
sought review by the State Teacher Tenure Commission, which 
upheld the plaintiff’s dismissal. Finally, the plaintiff sought review by 
the circuit court, which reversed the decision of the tenure commis- 
sion and remanded the case for a hearing before the local school 
board. In addition, the circuit court directed that the school board’s 
decision be forwarded directly to the circuit court, bypassing an 
administrative appeal to the tenure commission, so that the circuit 
court could decide the teacher’s additional request for reinstatement 
and back pay which it had held in abeyance until the school board 
hearing was held. 


After the ordered hearing, the school board again dismissed the 
plaintiff, and the board’s decision was delivered to the circuit court 
which entered an order upholding the board’s dismissal. The plaintiff 
moved the court for a rehearing and requested that the court set aside 
its order and permit the plaintiff to exhaust his administrative reme- 
dies by obtaining tenure commission review of the board’s decision to 
dismiss him. The circuit court denied plaintiff’s motion. 


On plaintiff's appeal, the Michigan Court of Appeals held that the 
circuit court had erred in ordering that the results of the school 
board’s second hearing be forwarded directly to that court, because 
that order improperly expanded the appellate jurisdiction of the cir- 
cuit court at the expense of the plaintiff's right to administrative 
review. The court next considered the school board’s argument that 
plaintiff was not entitled to administrative review because he failed to 
request tenure commission review within thirty days from the date of 
the school board’s decision as required by statute. In determining the 
effect of the circuit court’s erroneous assertion of jurisdiction, the 
Elgammal court stated: 


Here, it has been many more than thirty days since the school 
board decision of which plaintiff complains. However, in proper 
circumstances the thirty-day period may be tolled. The statute of 
limitations on an action at law is held to be tolled where a suit is 
commenced and jurisdiction over the defendant is obtained. A 
similar rule is appropriate where, as here, a court order truncates 
administrative review and brings the dispute into court. Defend- 
ant can hardly contend that it was prejudiced by lack of timely 
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notice of the claim which it was called upon to defend. Accord- 
ingly, we hold that the court’s erroneous assertion of jurisdiction 
tolled the limitations period for appeal to the tenure commission. 


Elgammal, 83 Mich. App. at 450-51, 268 N.W.2d at 682-83 (citations 
omitted). 


We also believe that in appropriate circumstances the 60-day time 
limitation of N.C.G.S. § 150B-23(f) may be tolled. Specifically, such 
tolling is appropriate where, as here, a court’s erroneous assertion of 
jurisdiction brings a dispute over an administrative agency’s ruling 
into the court which would normally review decisions of that agency, 
and—in reliance on this assertion of jurisdiction—a party fails to 
seek administrative review within the statutory time limit. 


In reliance on the superior court’s assertion of jurisdiction, on 23 
June 1989, petitioners filed a verified response to respondents’ 
assessment of penalties in superior court, expressly providing in the 
response that it was being filed 7n lieu of a petition for a contested 
case hearing. Clearly, had petitioners filed a petition for a contested 
case hearing on that same date, that filing would have been well with- 
in the 60-day time limitation of N.C.G.S. § 150B-23(f). The 60-day time 
period for requesting a contested case hearing, which began to run 
with petitioners’ receipt of respondents’ penalty assessment on 15 
May 1989, would have expired in mid-July. Consequently, petitioners’ 
time period for filing a contested case petition expired while both 
parties awaited receipt of Judge McLelland’s order which was filed on 
1 August 1989. Because petitioners failed to seek administrative 
review within the statutory time limit in reliance on the superior 
court’s erroneous assertion of jurisdiction, we believe that the 60-day 
time limitation of N.C.G.S. § 150B-23(f) should be tolled in the present 
case. 


Respondents, however, contend that this Court should not afford 
petitioners the benefit of tolling the time limitation of N.C.GS. 
§ 150B-23(f) because, unlike the plaintiff in Elgammal, petitioners 
sought and argued in favor of the superior court’s assertion of juris- 
diction over the penalties. Respondents argue that petitioners’ selec- 
tion of the wrong forum in which to contest the penalties should 
preclude them from complaining that the time period for filing a con- 
tested case petition expired. We disagree. 


While petitioners did inform the superior court that they believed 
it had jurisdiction over the penalties pursuant to the consent judg- 
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ment, the final determination of whether the superior court had juris- 
diction rested not with petitioners, but with the court itself. At the 
initial hearing on the penalties in the superior court in May 1989, peti- 
tioners asked Judge Stevens to make a timely determination of the 
proper forum for contesting the penalties and informed him that they 
were ready to proceed in the superior court, the OAH, or both, 
depending on his ruling. In July 1989, petitioners specifically re- 
quested that Judge McLelland resolve the issue of jurisdiction, 
because the 60-day time period for filing a petition for contested case 
hearing in OAH was about to expire. On both occasions, the superior 
court ruled that it had jurisdiction over the penalty assessment with- 
out the parties having to proceed through the administrative process. 
Accordingly, while petitioners stood ready to file a petition for a con- 
tested case hearing, in reliance on the superior court’s erroneous 
assertion of jurisdiction, petitioners failed to seek administrative 
review of respondents’ penalty assessment. 


For the foregoing reasons, we hold that the 60-day time limitation 
of N.C.G.S. § 150B-23(f) was tolled by the superior court’s erroneous 
assertion of subject matter jurisdiction over respondents’ penalty 
assessment and remained tolled until the court’s assertion of juris- 
diction was vacated by the Court of Appeals’ mandate issued on 25 
February 1991. Furthermore, we hold that the OAH had subject mat- 
ter Jurisdiction over petitioners’ contested case petition filed on 26 
March 1991, since this petition was timely filed in the OAH following 
the issuance of the Court of Appeals’ mandate. Consequently, the 
decision of the Court of Appeals is reversed, and this case is remand- 
ed to that court for further remand to the Superior Court, Duplin 
County, for reinstatement of the 10 June 1992 judgment entered by 
Judge Frank R. Brown which remanded this matter to the OAH for 
further proceedings on petitioners’ verified petition for a contested 
case hearing. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. TROY PEREASE HERRING 
No. 44A94 
(Filed 3 November 1994) 


1. Homicide § 393 (NCI4th)— noncapital first-degree mur- 
der—intoxication—evidence insufficient 


The trial court did not err in a noncapital first-degree murder 
prosecution by refusing to submit voluntary intoxication to the 
jury where defendant was able to testify regarding the details of 
the evening of the murder; he recalled who his companions were 
that evening; he was able to describe what he was wearing and he 
was certain of who fired the gun; he had the presence of mind to 
flee and remembered the getaway route; he remembered the 
make and model of the getaway car, the name of the gas station 
where they stopped, who hid the gun, and the time the shooting 
occurred; and a detective testified that defendant had no odor of 
alcohol when he made his statement five hours later. The evi- 
dence shows that defendant may have been intoxicated but does 
not show that he was utterly incapable of forming a deliberate 
and premeditated purpose to kill. 


Am Jur 2d, Homicide § 447. 


Modern status of the rules as to voluntary intoxication 
as defense to criminal charge. 8 ALR3d 1236. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


2. Homicide § 245 (NCI4th)— noncapital first-degree mur- 
der—premeditation and deliberation—circumstantial evi- 
dence—intoxication 


Defendant in a noncapital first-degree murder prosecution 
was not entitled to an instruction on second-degree murder on 
the theory that his intoxication negated the elements of premedi- 
tation and deliberation and that the jury was free to disregard the 
evidence of premeditation and deliberation because it was entire- 
ly circumstantial. The trial court did not err by refusing to submit 
second-degree murder based on voluntary intoxication and the 
evidence, while circumstantial, tended to show that defendant 
was guilty either of first-degree murder or not guilty. There was 
no evidence tending to show that defendant shot and killed the 
victim with malice but without premeditation and deliberation. 
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Am Jur 2d, Homicide §§ 437 et seq. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


3. Criminal Law § 794 (NCI4th)— noncapital first-degree 
murder—acting in concert—evidence sufficient 


The evidence presented at a noncapital first-degree murder 
trial was sufficient to justify an acting in concert instruction 
where, when referring to the sale of cocaine, defendant testified, 
“Ain't nobody sold none separate; we was altogether”; defendant 
testified that he and his associates searched for the man who 
stole his cocaine and that “everybody was like, yeah” when some- 
one offered to lead them; defendant claimed that Costa did the 
shooting but conceded that he knew that Costa had a gun and 
went with Costa and another willingly; defendant also conceded 
that the three men approached the victim together; and there was 
other testimony about the joint pursuit of the cocaine thief and 
that there were three people, including defendant, around the vic- 
tim when he was shot. 


Am Jur 2d, Trial §§ 1255 et seq. 


4.Criminal Law § 724 (NCI]4th)— noncapital first- 
degree murder—expression of opinion by court on guilt— 
inadvertent 


There was no prejudicial error in the instructions to the jury 
in a noncapital first-degree murder trial where the court instruct- 
ed the jury that “There is evidence which tends to show that the 
defendant confessed and—that he committed the crime charged 
in this case.” The inadvertent addition of the word “and” did not 
mislead the jury to believe that the trial court was expressing an 
opinion as to defendant’s guilt and it is clear from the instructions 
as a whole that the jury was not misled. 


Am Jur 2d, Trial §§ 1195 et seq. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Strickland, 
J., at the 11 October 1993 Criminal Session of Superior Court, Pitt 
County. Heard in the Supreme Court 12 October 1994. 
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Michael F. Easley, Attorney General, by John G. Barnwell, 
Assistant Attorney General, for the State. 


Mark A. Ward for defendant-appellant. 


FRYE, Justice. 


Defendant was indicted for the first-degree murder of Jerome 
Hopkins. He was tried noncapitally by a jury, found guilty as charged, 
and sentenced to a mandatory term of life imprisonment. Defendant 
appeals to this Court asserting four assignments of error. We find no 
reversible error. 


The evidence presented at trial tended to show the following 
facts and circumstances. On 10 April 1992, defendant and three of his 
associates, Anthony Ellis, Tony Costa, and Demetrice Williams were 
selling crack cocaine in the Moyewood subdivision of Greenville. At 
approximately 11:30 p.m. that evening, a potential customer, Jerome 
Gorham, pretended to examine two “twenty size rocks” of cocaine 
and ran off with them. Defendant and his three associates searched 
for Gorham for thirty minutes to an hour, but were unable to locate 
him. 


The following evening, defendant, Costa, and Ellis were standing 
on a corner, in Moyewood, drinking alcoholic beverages. At about 
10:30 p.m., Willie Jones approached the three men and offered to lead 
them to Jerome Gorham. Jones led them to Mark Gorham and Jerome 
Hopkins. Jones mistakenly believed that Jerome Hopkins was Jerome 
Gorham. Ellis, Costa, and defendant approached Hopkins and 
Hopkins was shot and killed. 


After the shooting, defendant, Ellis, and Costa went to a night- 
club. While at the club, they were able to secure a ride to Scotland 
Neck. They were apprehended by the police before they reached their 
destination. 


An autopsy revealed that when the victim was shot the “gun was 
at light contact with the clothing surface of the body at the time of the 
discharge.” The entry wound was on the left side of the chest by the 
armpit, and the bullet punctured Hopkins’ lung, diaphragm, spleen, 
aorta, and liver. 


Mark Gorham, Jerome Gorham’s brother, testified that, when the 
three men approached Jerome Hopkins, one of them said “Is this the 
one?” Jerome Hopkins responded, “My name is not Jerome,” as if he 
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was attempting to say “my name is not Jerome Gorham.” According 
to Mark Gorham, defendant shot Jerome Hopkins at close range. 


Demetrice Williams, who was charged with conspiring to murder 
Jerome Hopkins, testified that he was drinking with defendant, Costa, 
and Ellis the day of the shooting, but they were “not drinking to get 
drunk.” Williams testified further that when he saw defendant after 
the shooting, defendant told him, “I had capped the M-F.” Williams 
understood defendant to be referring to Jerome Hopkins. 


Detective Best, an investigating officer for the Greenville Police 
Department, was called as a witness for the State. Detective Best and 
his colleague, Detective Thomas Ne’Velle, interviewed several wit- 
nesses. Detective Best testified that he was sitting close to defendant 
during the interrogation and he smelled “no alcohol” and “no body 
odor.” Best testified that defendant was coherent and appeared to 
know what he was doing. 


Detective Best further testified that he read the Miranda warn- 
ings to defendant and defendant signed an acknowledgement in the 
presence of Detectives Best and Ne’Velle. Detective Best testified that 
defendant made a written statement in his own handwriting and gave 
an oral statement as well. Best read the following handwritten state- 
ment into the record: 


4-12-92. On April 10, 1992, some guy I know had some drugs 
tooken from him by a guy named Jerome. So they chased him, but 
couldn't find him. So on April 11th, 1992, at about 10:45 p.m., a 
friend named Willie came and told us he knew where Jerome was 
and bring us to him and that’s when I shot him. Troy P. Herring 
4-12-92, 


Testifying on his own behalf, defendant stated that he and his four 
associates sold cocaine together. Defendant’s testimony indicated 
that the day before the murder, 10 April 1992, he consumed between 
forty and sixty ounces of a fortified wine named “Sisco,” which is also 
known as “liquid crack.” He also drank four cans of a malt liquor beer, 
known as “Bull,” and smoked marijuana. Defendant testified that on 
the day of the murder he began drinking and smoking around two 
o’clock in the afternoon; he drank another forty ounces of “Sisco,” 
four twelve-ounce malt liquor beers, and smoked three “marijuana 
joints.” Defendant further testified that he was “messed up,” he 
“wasn’t sober,” that he was “drunk,” and that his state of intoxication 
continued up until the time of the shooting. 
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Defendant thought Costa, Ellis, and Jones shared his intentions to 
get either his money or his drugs back from Jerome Gorham. Accord- 
ing to defendant, it was Costa who shot the victim. Defendant indi- 
cated he did not remember giving a statement to Detective Best 
because his intoxication rendered him impaired. 


Defendant also called Tony Costa, Anthony Ellis, and Detective 
Best as witnesses. Both Costa and Ellis refused to answer the major- 
ity of defendant’s questions and invoked their Fifth Amendment 
rights. Detective Best read into evidence a statement taken from Ellis 
on 12 April 1992. Ellis’ statement to Detective Best corroborated 
defendant’s statement that he had been drinking “Sisco” and beer the 
night of the shooting. 


The jury was given the choice of finding defendant guilty of first- 
degree murder or not guilty. The jury returned a verdict of guilty of 
first-degree murder. 


[1] In his first assignment of error, defendant contends that the trial 
court committed reversible error by failing to instruct the jury on vol- 
untary intoxication as a defense to first-degree murder. We disagree. 


Defendant contends that he became intoxicated after consuming 
large amounts of alcohol and smoking marijuana in the forty-eight 
hour period preceding the shooting. Defendant further argues that his 
inability to remember giving a statement to the police is evidence of 
his intoxication at the time of the shooting. Additionally, defendant 
contends that his attempts to elicit testimony regarding his intoxica- 
tion from his witnesses were thwarted by the witnesses’ invocation of 
the Fifth Amendment. 


A defendant who wants to raise the issue of whether he was so 
intoxicated by the voluntary consumption of alcohol or other drugs 
“that he did not form a deliberate and premeditated intent to kill has 
the burden of producing evidence, or relying on the evidence pro- 
duced by the state, of his intoxication.” State v. Mash, 323 N.C. 339, 
346, 372 S.E.2d 532, 536 (19&8). “Evidence of mere intoxication” does 
not meet this burden. /d. The defendant “must produce substantial 
evidence which would support a conclusion by the judge that he was 
so intoxicated that he could not form a deliberate and premeditated 
intent to kill.” Jd. The evidence on which the defendant relies 


must show that at the time of the killing the defendant’s mind and 
reason were so completely intoxicated and overthrown as to ren- 
der him utterly incapable of forming a deliberate and premeditat- 
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ed purpose to kill. State v. Shelton, 164 N.C. 513, 79 S.E. 883 
(1913). In absence of some evidence of intoxication to such 
degree, the court is not required to charge the jury thereon. State 
v. McLaughlin, 286 N.C. 597, 213 S.E.2d 238 (1975). 


Mash, 323 N.C. at 346, 372 S.E.2d at 536 (quoting State v. Strickland, 
321 N.C. 31, 41, 361 S.E.2d 882, 888 (1987)). 


In State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979), this Court 
rejected the defendant’s claim that the trial court erred in not giving 
an instruction on voluntary intoxication. In reaching its decision, the 
Goodman Court relied on evidence which showed that the defendant 
could drive, give directions, lead a search, and participate “in plan- 
ning a scheme for disposing of the victim’s body.” Jd. at 14, 257 S.E.2d 
at 579. 


The evidence in this case is analogous to that in Goodman; it dis- 
closed a defendant with a detailed memory, a defendant in contro! of 
his actions. Defendant was able to testify regarding the details of the 
evening of the murder. Defendant recalled who his companions were 
that evening. He was able to describe what he was wearing and he 
was certain Costa fired the gun. Defendant had the presence of mind 
to flee the scene and remembered the getaway route. He remembered 
the make and model of the getaway car, the name of the gas station 
where they stopped, who hid the gun, and the time the shooting 
occurred. Detective Best testified that defendant had no odor of alco- 
hol when he made his statement five hours later. 


Viewing the evidence in the light most favorable to defendant, the 
evidence shows that defendant may have been intoxicated but the 
evidence does not show defendant was “utterly incapable of forming 
a deliberate and premeditated purpose to kill.” State v. Strickland, 
321 N.C. 31, 41, 361 S.E.2d 882, 888 (1987). For this reason we reject 
defendant’s first assignment of error and hold that the trial court did 
not err in refusing to submit a voluntary intoxication charge to the 


jury. 


[2] Defendant’s second assignment of error is related to his first. 
Defendant contends that the trial court erred by failing to submit, as 
an alternative verdict, second-degree murder on the theory that 
defendant’s intoxication negated the elements of premeditation and 
deliberation. Defendant also argues that because the evidence of pre- 
meditation and deliberation was entirely circumstantial, the jury was 
at liberty to disregard it; therefore, the jury should have been given 
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the opportunity to consider second-degree murder as a lesser- 
included offense of first-degree murder. 


We find no merit in defendant’s contention that the jury could 
have disregarded the evidence of premeditation and deliberation 
because it was circumstantial. This Court has often acknowledged 
“that it is difficult to prove premeditation and deliberation and that 
these factors are usually proven by circumstantial evidence because 
they are mental processes that are not readily susceptible to proof by 
direct evidence.” State v. Thomas, 332 N.C. 544, 556, 423 S.E.2d 75, 82 
(1992). “The law makes no distinction between the weight to be given 
to either direct or circumstantial evidence. Nor is a greater degree of 
certainty required of circumstantial evidence than of direct evi- 
dence.” State v. Adcock, 310 N.C. 1, 36, 310 S.E.2d 587, 607 (1984). 


For the reasons stated in conjunction with defendant’s first 
assignment of error, we conclude that the trial court did not err by 
refusing to submit second-degree murder based on voluntary intoxi- 
cation. “Second-degree murder is the unlawful killing of a human 
being with malice, but without premeditation and deliberation.” State 
v. Robbins, 309 N.C. 771, 775, 309 S.E.2d 188, 190 (1983). The absence 
of premeditation and deliberation distinguishes second-degree mur- 
der from first-degree murder. State v. Cummings, 326 N.C. 298, 316, 
389 S.E.2d 66, 76 (1990). 


In this case the evidence, while circumstantial, tended to show 
that defendant was guilty of either first-degree murder or not guilty. 
Some of the evidence supporting first-degree murder included: (1) 
Demetrice Williams’ testimony that on 11 April 1992, the day of the 
shooting, defendant “kept saying when I find him [the man defendant 
believed had stolen his cocaine] I am going to do something to him.” 
(2) Two detectives testified that when they informed defendant that 
he shot the wrong “Jerome,” defendant responded, “He said his name 
was Jerome. He probably needed killing anyway.” There was no evi- 
dence tending to show that defendant shot and killed the victim with 
malice, but without premeditation and deliberation; therefore, 
defendant was not entitled to an instruction on second-degree 
murder. 


[3] For his third assignment of error, defendant contends the trial 
court committed reversible error by instructing the jury on acting in 
concert. Defendant argues that while the evidence shows that Costa, 
Jones, and Ellis were with defendant before and after the shooting, it 
does not show that anyone other than defendant did any act consti- 
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tuting first-degree murder. Therefore, none of the actions of Costa, 
Jones, and Ellis should be attributable to defendant under a theory of 
acting in concert. 


In support of his argument, defendant directs this Court to the 
following question, which was asked by the jury: “If he [defendant] 
conspired is he guilty of murder whether or not he pulled the trigger?” 
Defendant contends that this question makes it clear that the jury was 
speculating upon a theory of guilt not supported by the evidence, and 
the jury could have convicted defendant on a theory that someone 
other than defendant committed the murder. We reject defendant's 
argument. 


Defendant’s testimony, and the testimony of other witnesses, sup- 
port the acting in concert instruction. When referring to the sale of 
cocaine defendant testified: “Ain’t nobody sold none separate; we was 
altogether [sic].” Defendant testified that he and his associates 
searched for the man who stole his cocaine and when Willie Jones 
offered to lead defendant, Costa, and Ellis to Jerome “everybody was 
like, yeah.” Although defendant claimed Costa actually did the shoot- 
ing, he conceded that he knew Costa had a gun and he went with Ellis 
and Costa willingly. Additionally, defendant conceded that the three 
men together approached the victim. 


Furthermore, there was testimony from Demetrice Williams 
about the joint pursuit of Jerome Gorham on the night before the 
shooting. Mark Gorham testified that, while he “never saw the pistol,” 
there were three people, including defendant, around the victim when 
he was shot. 


The evidence presented at trial was sufficient to justify an acting 
in concert instruction. Accordingly we reject defendant’s argument 
and find no error. 


[4] As his final assignment of error, defendant contends the trial 
court expressed an improper and prejudicial opinion as to defend- 
ant’s guilt. Defendant objects to the inclusion of the word “and” in the 
first sentence of the following instruction: 


There is evidence which tends to show that the defendant con- 
fessed and—that he committed the crime charged in this case. If 
you find that the defendant made that confession, then you 
should consider all of the circumstances under which it was 
made in determining whether it was a truthful confession and the 
weight you will give to it. 
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Defendant argues that the instruction implied to the jury that the 
court believed the evidence showed defendant was guilty. We dis- 
agree. 


In State v. Young, 324 N.C. 489, 380 S.E.2d 94 (1988), the defend- 
ant was convicted of first-degree murder after a trial that included 
evidence of his confession. Jn rejecting defendant's argument that a 
similar instruction, without the word “and” in the first sentence, con- 
stituted an expression of opinion by the trial court, we said: 


3 


The use of the words “tending to show” or “tends to show” in 
reviewing the evidence does not constitute an expression of the 
trial court’s opinion on the evidence. State v. Allen, 301 N.C. 489, 
272 S.E.2d 116 (1980); State v. Huggins, 269 N.C. 752, 153 S.E.2d 
475 (1967). Nor did the trial court’s statement that the evidence 
tended to show that the defendant had “confessed” that he “com- 
mitted the crime charged” amount to an expression of opinion by 
the trial court, because evidence had been introduced which in 
fact tended to show that the defendant had confessed and to the 
crime charged, first degree murder. 


State v. Young, 324 N.C. at 495, 380 S.E.2d at 98. 


We are convinced the inadvertent addition of the word “and” did 
not mislead the jury to believe that the trial court was expressing an 
opinion as to defendant’s guilt. We have held “a mere slip of the 
tongue by the trial judge in his charge to the jury .. . will not consti- 
tute prejudicial error when it is apparent from the record that the jury 
was not misled thereby.” State v. Simpson, 303 N.C. 439, 450, 279 
S.E.2d 542, 549 (1981). It is clear from the instructions as a whole that 
the jury was not misled. Accordingly, we find no prejudicial error in 
the instructions. 


Defendant received a fair trial, free of prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. CHAD ANSON ROSS 


No. 52A94 
(Filed 3 November 1994) 


Homicide § 589 (NCI4th)— murder trial—self-defense 
instruction not required 


The trial court did not err in failing to instruct the jury on the 
State’s burden of proof with regard to self-defense in a first- 
degree murder trial where all of the evidence, including defend- 
ant’s statement, tended to show that the victim was unarmed and 
walking away from defendant when defendant shot him in the 
back, since defendant was not facing an imminent threat of death 
or great bodily harm from the victim when he fired the fatal shot, 
and a reasonable person of ordinary firmness could not have 
believed it was necessary to use deadly force on the victim. 


Am Jur 2d, Homicide §§ 519 et seq. 


Duty of trial court to instruct on self-defense, in 
absence of request by accused. 56 ALR2d 1170. 


Homicide: modern status of rules as to burden and 
quantum of proof to show self-defense. 43 ALR3d 221. 


.Jury § 258 (NCI4th)— peremptory challenge of black 


juror—failure to show racial discrimination 


Defendant failed to make a prima facie showing of racial dis- 
crimination in the State’s exercise of a peremptory challenge to 
remove a black male juror from the jury in defendant’s trial for 
first-degree murder where the record reveals that the jury con- 
sisted of ten white jurors and two black jurors; this was the only 
peremptory challenge exercised by the prosecutor in defendant’s 
trial; the prosecutor accepted two black women as members of 
the jury; the prosecutor accepted one of the black women at the 
same time he challenged the black male juror, indicating that he 
was not attempting to strike all blacks; the prosecutor did not 
move to strike any jurors for cause and thus accepted 66% of the 
black potential jurors; nothing in the prosecutor’s questions or 
statements in the exercise of his challenge to the black male juror 
evidenced any discriminatory motive; and defendant pointed to 
no evidence indicating discriminatory intent. The mere facts that 
defendant is a member of a cognizable racial group and that the 
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prosecutor used one peremptory challenge to exclude a member 
of defendant’s race do not raise the necessary inference of dis- 
crimination on account of the juror’s race. 


Am Jur 2d, Jury § 235. 


Proof as to exclusion of or discrimination against eligi- 
ble class or race in respect to jury in criminal case. Il 
ALR2d 1291. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Supreme Court’s view as to use of peremptory chal- 
lenges to exclude from jury persons belonging to same race 
as criminal defendant. 90 L. Ed. 2d 1078. 


3. Homicide § 237 (NCI4th)— prior altercation—shooting vic- 
tim in back—sufficient evidence of first-degree murder 
The evidence was sufficient to sustain defendant’s conviction 
of first-degree murder where it tended to show that defendant 
and the victim fought earlier in evening, denoting ill will between 
the parties, which is a circumstance tending to prove premedita- 
tion and deliberation; defendant followed the victim to a conven- 
ience store parking lot to continue the fight, defendant knew the 
victim was unarmed; and at the time defendant shot the victim, 
the victim had turned his back to defendant and was walking 
away from him. 


Am Jur 2d, Homicide § 452. 


Appeal of right by defendant pursuant to N.C.G.S. § 7A-27(a) from 
a judgment imposing a sentence of life imprisonment entered by 
Barnette, J., on 3 November 1993 in Superior Court, Lee County, upon 
a jury verdict finding defendant guilty of first-degree murder. Heard in 
the Supreme Court 11 October 1994. 


Michael F. Easley, Attorney General, by John H. Watters, Spe- 
cial Deputy Attorney General, for the State. 


G. Hugh Moore for defendant-appellant. 


WHICHARD, Justice. 


Defendant was indicted for the first-degree murder of James 
Wilson Redwine and tried noncapitally. A jury found him guilty, and 
the trial court sentenced him to life imprisonment. We find no error. 
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The State’s evidence tended to show that on the evening of 24 
March 1993 William Jenkins, some friends, and the victim were drink- 
ing beer at the victim’s apartment. They later went to Family Billiards 
in Jonesboro. That same evening Alfred Creque, some friends, and 
defendant also went to Family Billiards. As defendant, Creque, and 
the others were about to go inside, the victim approached them 
and acted as if he were looking in the car. Members of the group 
argued with the victim. Defendant then went into Family Billiards, 
but returned shortly thereafter. Both defendant and Creque argued 
with the victim again when the victim said something about “nigger” 
(both defendant and Creque are black; the victim was white). While 
the three were arguing, William Jenkins grabbed the victim, and they 
got into a cab. Before closing the door, the victim told Creque and 
defendant to follow him. 


Creque and defendant followed the cab to The Pantry, a conven- 
ience store. The cab drove away, and members of the group began to 
argue again. Jenkins informed the victim that he was going home, and 
he left. After Jenkins was gone, the victim repeatedly told Creque and 
defendant he wanted a ride home. Defendant told the victim he was 
not going anywhere in their car. He and the victim then began to 
argue again, and eventually began to fight. After a brief fistfight, the 
victim walked over to Creque, struck him in the face, and walked 
away. The victim then got into a karate-like stance, and defendant hit 
him. They began to fight again. After fighting for a few minutes, they 
stopped, and the victim started towards Creque as if he were going to 
hit him. At this point defendant reached into the driver’s side of the 
car and pulled out a .38 pistol from behind the seat. The victim appar- 
ently saw the weapon and turned his back to defendant. Defendant 
shot the victim in the back one time. He and Creque then got into the 
car and drove to Creque’s house. 


The victim died as a result of complications due to the gunshot 
wound. At the time of his death, he had a blood alcohol level of .16 on 
the breathalyzer scale. 


Defendant presented evidence that on the evening of 24 March 
1993, the victim and the billiard hall owner’s husband got into an 
argument when the victim insisted on calling the black customers in 
the billiard hall “nigger” and the owner's husband asked him to keep 
his mouth shut. They almost got into a fistfight, and as a result the. 
husband refused to serve the victim any alcoholic beverages. When 
the victim later asked for something to drink and the owner informed 
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him that he had been cut off. he cursed and asked the owner to call 
him a cab. The billiard hall owner testified that she also saw defend- 
ant that night, but did not see him consume any alcohol. 


Another defense witness, Ross Hunter, testified that he was a 
friend of Alfred Creque, and that he had stolen a gun from his father’s 
girlfriend and given it to Creque to sell for him. Hunter and Creque 
were to split equally the proceeds from the sale of the weapon. 
Hunter also identified the weapon that was used to kill the victim as 
the weapon he had stolen, but he testified that he had never seen 
defendant with the weapon. 


[1] Defendant first assigns as error the trial court’s failure to instruct 
on the State’s burden of proof with regard to self-defense. Defendant 
contends that based on the evidence that he allegedly was assaulted 
by a drunken man who was moving erratically, assuming a martial 
arts stance, and bragging about his time in prison, the jury should 
have been allowed to consider whether perfect or imperfect self- 
defense might be applicable. 


There are two types of self-defense: perfect and imperfect. State 
v. McKoy, 332 N.C. 639, 648-44, 422 S.E.2d 713, 716 (1992). Perfect 
self-defense excuses a killing altogether, while imperfect self-defense 
may reduce a charge of murder to voluntary manslaughter. Jd. For 
defendant to be entitled to an instruction on either perfect or imper- 
fect self-defense, the evidence must show that defendant believed it 
to be necessary to kill his adversary in order to save himself from 
death or great bodily harm. /d. at 644, 422 S.E.2d at 716; State v. Bush, 
307 N.C. 152, 160, 297 S.E.2d 563, 569 (1982). In addition, defendant’s 
belief must be “reasonable in that the circumstances as they appeared 
to him at the time were sufficient to create such a belief in the mind 
of a person of ordinary firmness.” McKoy, 332 N.C. at 644, 422 S.E.2d 
at 716; see also Bush, 307 N.C. at 160, 297 S.E.2d at 569. 


We hold that the evidence here was not sufficient to warrant an 
instruction on either perfect or imperfect self-defense. Defendant 
failed to present evidence to support a finding that he in fact formed 
a belief that it was necessary to kill the victim in order to protect him- 
self from death or great bodily harm; nor is there evidence that if 
defendant had formed such a belief, the belief was reasonable under 
the circumstances. Defendant’s own statement acknowledged that 
the victim was unarmed and walking away from defendant when 
defendant shot him in the back. Thus, defendant was not facing an 
imminent threat of death or great bodily harm from the victim when 
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defendant fired the fatal shot. Under these circumstances, a reason- 
able person of ordinary firmness could not have believed it was nec- 
essary to use deadly force on the victim. Therefore, the trial court did 
not err in failing to instruct on the State’s burden of proof with regard 
to self-defense. See State v. Exxum, 3388 N.C. 297, 449 S.E.2d 554 
(1994). 


[2] Defendant next assigns as error the trial court’s ruling, in 
response to defendant’s objection to the State’s peremptory challenge 
of a prospective juror, that defendant had not made a prima facie 
showing of racial discrimination. The State exercised only one 
peremptory challenge during jury selection, removing a black man 
from the jury. Defendant asserts that none of the prospective juror’s 
answers materially distinguished him from the jurors accepted, and 
his answers to the questions posed on voir dire gave no indication 
that he would be unable to render a fair and impartial verdict. Conse- 
quently, defendant concludes that the State was motivated by dis- 
crimination to eliminate from the jury the only person who was a true 
peer of defendant, who is a black man. Defendant contends that the 
high acceptance rate of other jurors by the State and the fact that the 
black male juror was singled out are sufficient to make a prima facie 
showing of racial discrimination. 


Article I, Section 26 of the North Carolina Constitution prohibits 
the exercise of peremptory challenges based solely on the race of the 
prospective juror. State v. Glenn, 333 N.C. 296, 301, 425 S.E.2d 688, 
692 (1993). The Equal Protection Clause of the Fourteenth Amend- 
ment to the United States Constitution also prohibits such discrimi- 
nation. Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986). In 
Batson the United States Supreme Court held that “the Equal Protec- 
tion Clause forbids the prosecutor to challenge potential jurors sole- 
ly on account of their race or on the assumption that black jurors as 
a group will be unable impartially to consider the State’s case against 
a black defendant.” Id. at 89, 90 L. Ed. 2d at 838. 


In Batson the Supreme Court also established a three-part test for 
determining whether a defendant has established a prima facie case 
of purposeful discrimination: 


To establish such a case, the defendant first must show that he is 
a member of a cognizable racial group, and that the prosecutor 
has exercised peremptory challenges to remove from the venire 
members of the defendant’s race. Second, the defendant is en- 
titled to rely on the fact, as to which there can be no dispute, that 
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peremptory challenges constitute a jury selection practice that 
permits “those to discriminate who are of a mind to discrimi- 
nate.” Finally, the defendant must show that these facts and any 
other relevant circumstances raise an inference that the prosecu- 
tor used that practice to exclude the veniremen from the petit jury 
on account of their race. 


Id. at 96, 90 L. Ed. 2d at 87-88 (citations omitted). Thus, the initial bur- 
den rests “on the defendant who alleges such racial discrimination to 
make a prima facie showing that the prosecutor exercised peremp- 
tory challenges to exclude jurors because of their race.” Glenn, 333 
N.C. at 302, 425 S.E.2d at 692. 


In the cases since Batson addressing the issue of peremptory 
challenges, this Court has identified several factors which may be rel- 
evant in determining whether a defendant has raised an inference of 
discrimination. Among these are the defendant’s race, the victim’s 
race, and the race of key witnesses. State v. Thomas, 329 N.C. 428, 
431, 407 S.E.2d 141, 147 (1991); State v. Smith, 328 N.C. 99, 120, 400 
S.E.2d 712, 724 (1991). Another may be questions and statements 
made by the prosecutor during jury selection which tend to support 
or refute an inference of discrimination. Thomas, 329 N.C. at 431, 407 
S.E.2d at 147; Smith, 328 N.C. at 120-21, 400 S.E.2d at 724; State v. 
Robbins, 319 N.C. 465, 489, 356 S.E.2d 279, 293, cert. denied, 484 U.S. 
918, 98 L. Ed. 2d 226 (1987). Finally, one of the most important con- 
siderations is whether there was repeated use of peremptory chal- 
lenges against blacks such that it tends to establish a pattern of 
strikes against blacks in the venire, Smith, 328 N.C. at 121, 400 S.E.2d 
at 724, or “the prosecution’s use of a disproportionate number of 
peremptory challenges to strike black jurors in a single case... .” 
Robbins, 319 N.C. at 490-91, 356 S.E.2d at 294. 


On the other hand, one factor tending to refute an allegation of 
purposeful discrimination is the acceptance rate of black jurors by 
the State. Smith, 328 N.C. at 121, 400 S.E.2d at 724. The frequency 
with which a prosecutor accepts blacks on the jury is relevant to the 
determination of whether he or she is discriminating against black 
jurors on the basis of race. Id.; see State v. Allen, 323 N.C. 208, 219, 
372 S.E.2d 855, 862 (1988) (minority acceptance rate of 41% failed to 
establish prima facie case of discrimination); State v. Abbott, 320 N.C. 
475, 481-82, 358 S.E.2d 365, 369 (1987) (acceptance rate of 40% failed 
to establish prima facie case); State v. Belton, 318 N.C. 141, 159-60, 
347 S.E.2d 755, 766 (1986) (acceptance rate of 50% failed to establish 
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prima facie case). However, the acceptance rate of minorities is not 
necessarily the dispositive factor in the inquiry. Smith, 328 N.C. at 
121, 400 S.E.2d at 724. The acceptance rate may not necessarily reveal 
the prosecutor’s intent to discriminate if the prosecutor exhausts his 
or her peremptory challenges and has no choice but to accept the 
replacement jurors. /d. Further, regardless of the acceptance rate, a 
number of other factors or circumstances may evidence an intent to 
discriminate. /d. (acceptance rate of 42.8% not sufficient to refute 
allegations of discriminatory intent when the case involved an inter- 
racial killing with highly charged racial emotions, the prosecutor 
made statements with respect to race, and the State exercised 80% of 
its peremptories to remove black potential jurors). Nevertheless, 
absent such circumstances, the acceptance rate of black jurors may 
be the best evidence of an intent to discriminate vel non. Id. 


From all the evidence we conclude that defendant failed to estab- 
lish a prima facie case of purposeful discrimination. The mere facts 
that defendant is a member of a cognizable racial group and that the 
prosecutor used one peremptory challenge to exclude a member of 
defendant’s race do not raise the necessary inference of discrimina- 
tion on account of the juror’s race. The record reveals that the jury 
consisted of ten white jurors and two black jurors. The only peremptory 
challenge exercised by the prosecutor excused a black man from the 
jury. However, the prosecutor also accepted the two women who were 
the other black members of the jury venire. He accepted one at the same 
time he challenged the black male juror, indicating that he was not 
attempting to strike all blacks. Further, he did not move to strike any 
jurors for cause. Thus, he accepted 66% of the black potential jurors. 


In addition, nothing in the prosecutor's questions or statements in 
the exercise of his challenge to the black male potential juror evi- 
denced any discriminatory motive. Except for evidence that defend- 
ant was black and the victim was white, no facts or circumstances 
suggest any inference of purposeful discrimination. Defendant does 
not offer any specific examples of the prosecutor’s discriminatory use 
of the peremptory challenge or point to any evidence indicating dis- 
criminatory intent. 


Defendant’s unsubstantiated allegation that a prospective black 
juror was excluded from the jury on the basis of race is not sufficient 
to establish a prima facie case of racial discrimination. Therefore, the 
trial court did not err in ruling that defendant had not established a 
prima facie case of racial discrimination. 
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[3] By his final assignment of error, defendant contends the trial 
court erred in denying his motion to dismiss the first-degree murder 
charge. He argues that the evidence was insufficient to sustain a 
conviction. 


In ruling on a motion to dismiss a charge of first-degree murder, 
the trial court must consider the evidence in the light most favorable 
to the State, giving the State the benefit of every reasonable inference 
to be drawn from that evidence. State v. Carter, 335 N.C, 422, 429, 440 
§.E.2d 268, 271 (1994); State v. McAvoy, 331 N.C. 583, 589, 417 S.E.2d 
489, 493 (1992). Any contradictions and discrepancies in the evidence 
are for the jury to resolve and do not require dismissal. Carter, 335 
N.C. at 429, 440 $.E.2d at 271-72. Further, there must be substantial 
evidence tending to prove each element of the offense charged and 
that defendant committed the crime. Id.; State v. Jackson, 317 N.C. 1, 
22, 343 5.E.2d 814, 827 (1986), judgment vacated on other grounds, 
A479 U.S. 1077, 94 L. Ed. 2d 1383 (1987). Substantial evidence means 
“such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” State v. Smith, 300 N.C. 71, 78-79, 265 
S.E.2d 164, 169 (1980). 


First-degree murder is the unlawful killing of a human being with 
malice, premeditation and deliberation. See N.C.G.S. § 14-17 (1993); 
Carter, 335 N.C. at 429, 440 S.E.2d at 272. “Premeditation” means that 
the defendant formed the specific intent to kill “ ‘for some length of 
time, however short,’ ” before committing the murderous act. State v. 
Joyner, 329 N.C. 211, 215, 404 S.E.2d 653, 655 (1991) (quoting State v. 
Biggs, 292 N.C. 328, 337, 233 8.E.2d 512, 517 (1977)); see also Carter, 
335 N.C. at 429, 440 S.E.2d at 272. “Deliberation” is defined as an 
intent to kill formed by defendant in a cool state of blood, and not as 
a result of a violent passion arising from legally sufficient provoca- 
tion. Carter, 335 N.C. at 429, 440 S.E.2d at 272; McAvoy, 331 N.C. at 
589, 417 S.E.2d at 494. 


The evidence, taken in the light most favorable to the State, 
showed that defendant and the victim fought earlier in the evening, 
denoting previous ill-will between the parties. Il-will or previous dif- 
ficulty between the parties is a circumstance tending to prove pre- 
meditation and deliberation. Carter, 335 N.C. at 429, 440 $.E.2d at 
272; State v. Huffstetler, 312 N.C. 92, 109-10, 322 S.E.2d 110, 121 
(1984), cert. denied, 471 U.S. 1009, 85 L. Ed. 2d 169 (1985). Further, 
defendant followed the victim to the convenience store parking lot, 
presumably to continue the fight. More importantly, at the time 
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defendant shot the victim, the victim had turned his back to defend- 
ant and was walking away from him. Defendant knew the victim was 
unarmed. A reasonable juror clearly could accept this evidence as 
sufficient to support a conclusion that defendant acted with malice, 
premeditation and deliberation, and the trial court thus did not err in 
denying defendant’s motion to dismiss the first-degree murder 
charge. 


We conclude that defendant received a fair trial, free from preju- 
dicial error. 


NO ERROR. 


GEORGE A. BRYANT v. NORTH CAROLINA STATE BOARD OF EXAMINERS OF 
ELECTRICAL CONTRACTORS, GARFIELD B. GWYN, WILLIAM T. EASTER, 
EDWARD H. MARROW JR., J. MICHAEL SILVER, J. ALAN BARRINGER, WILLIAM 
H. ROBERTS, AND WILLIAM R. HOKE 


No. 504PA93 
(Filed 3 November 1994) 


Contractors § 31 (NCI4th); Administrative Law and Procedure 
§ 38 (NCI4th)— charges against electrical contractor— 
refusal of State Board to hear and decide—right to hearing 
by ALJ 

A plaintiff who filed charges implicating N.C.G:S. 
§ 87-47(al)(7) against another licensed electrical contractor with 
the State Board of Examiners of Electrical Contractors was enti- 
tled to a hearing and decision from the Board on the charges. 
Where the Board was unable or unwilling to provide plaintiff with 
a hearing and decision, plaintiff had a right under N.C.G.S. 
§ 150B-40(e) to a contested case hearing and a proposal for deci- 
sion on the charges by an administrative law judge designated by 
the Director of the OAH. N.C.G.S. § 87-47(a3). 


Am Jur 2d, Administrative Law §§ 340-375; Occupa- 
tions, Trades, and Professions §§ 65, 68. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a deci- 
sion of a unanimous panel of the Court of Appeals, 111 N.C. App. 875, 
433 S.E.2d 814 (1993), affirming an order dismissing plaintiff's com- 
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plaint entered 10 July 1992 by Allen (W. Steven, Sr.), J., in Superior 
Court, Wake County. Heard in the Supreme Court 12 September 1994. 


George A. Bryant, plaintiff-appellant, pro se. 


Michael F. Easley, Attorney General, by James E. Magner, Jr., 
Assistant Attorney General, for defendant-appellee. 


WHICHARD, Justice. 


Plaintiff's complaint alleges that on 11 January 1991, plaintiff 
George Bryant, who is licensed by the North Carolina State Board of 
Examiners of Electrical Contractors [hereinafter “the Board”], filed 
charges with the Board alleging that another licensee had violated 
Chapter 87 of the North Carolina General Statutes. On 6 May 1991 the 
Board’s Disciplinary Review Committee heard plaintiff’s charges and 
made recommendations to be presented to the Board at its 8 June 
1991 meeting. By letter prior to the Board’s June meeting, plaintiff 
requested that the Board reject the Disciplinary Review Committee's 
recommendations and hold an administrative hearing on his charges. 
At the June meeting the Board voted that an administrative hearing 
was prohibited because the Board’s members were “prejudiced by 
prior knowledge of the charges.” Plaintiff gave oral notice of his dis- 
agreement with the Board’s action. On 17 June 1991 plaintiff peti- 
tioned the Board in writing requesting a contested case hearing 
before an administrative law judge. The Board did not apply to the 
Office of Administrative Hearings [hereinafter “OAH”] for a contested 
case hearing. 


Plaintiff then filed this action in Superior Court, Wake County, 
seeking to compel the Board to apply for a contested case hearing 
pursuant to N.C.G.S. § 150B-40(e). Defendants moved to dismiss 
plaintiff's action for lack of subject matter jurisdiction and failure to 
state a claim upon which relief can be granted. The superior court 
granted the motion and entered an order of dismissal pursuant to 
N.C.G.S. § LA-1, Rule 12(b)(6), for failure to state a claim upon which 
relief can be granted. Plaintiff appealed to the Court of Appeals, 
which unanimously affirmed the order of dismissal. On 27 January 
1994, we granted discretionary review. 


The issue is whether plaintiff is entitled to a hearing and propos- 
al for decision from an administrative law judge designated by the 
Director of the OAH if plaintiff does not receive a hearing and deci- 
sion from the Board. The Court of Appeals held that plaintiff does not 
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have a right under N.C.G.S. § 150B-40(e) to a contested case hearing 
before the OAH. It determined that plaintiff’s rights, duties, or privi- 
leges are not at stake and therefore his case is not a contested one as 
defined in N.C.G.S. § 150B-2(2). The Court of Appeals relied on its 
decision in Carter v. N.C. State Bd. for Professional Engineers, 86 
N.C. App. 308, 357 S.E.2d 705 (1987), wherein it determined that a 
plaintiff who had brought charges against another licensee lacked 
standing to seek judicial review of that board’s decision. Based on 
that holding, the Court of Appeals reasoned that because plaintiff 
here “would not have standing to seek judicial review of an adminis- 
trative decision on his complaint, ... it would be inconsistent to hold 
that he nonetheless has a right to demand that an administrative deci- 
sion be reached.” Bryant v. State Bd. of Examiners of Electrical 
Contractors, 111 N.C. App. 875, 878, 433 S.E.2d 814, 816 (1993). 


We disagree with the Court of Appeals’ reasoning, and we there- 
fore reverse. Whether plaintiff has standing to seek judicial review of 
an administrative decision, a question which is not before us and 
which we therefore do not address, is a distinct issue from whether 
he has a right to a hearing and decision on the charges he has brought 
before the Board. We conclude from our review of the applicable 
statutes that the General Assembly intended that “[a]ny person” who 
“prefer[s] charges” against, inter alia, a licensee of the Board, be 
entitled to a hearing and decision on those charges. 


The statute governing the jurisdiction of the Board provides: 


In the interest of protecting the public, whenever the Board finds 
that...(v) aperson...to whom...a certification or license has 
been issued, is guilty of one or more of the following: 


(7) Malpractice, unethical conduct, fraud, deceit, gross negli- 
gence, gross incompetence, or gross misconduct in the prac- 
tice of electrical contracting; 


the Board may refuse or revoke certification as a qualified indi- 
vidual, or may refuse to issue or renew a license. 


N.C.G.S. § 87-47(a1)(7) (1989). Plaintiff brought his charges, which 
implicated N.C.G.S. § 87-47(al)(7), to the Board pursuant to the fol- 
lowing provision: 


The Board shall, in accordance with Chapter 150B of the General 
Statutes, formulate rules of procedure governing the hearings of 
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charges against applicants, qualified individuals and licensees. 
Any person may prefer charges against any applicant, qualified 
individual, or licensee, and such charges must be sworn to by the 
complainant and submitted in writing to the Board. In conducting 
hearings of charges, the Board may remove the hearings to any 
county in which the offense, or any part thereof, was committed 
if in the opinion of the Board the ends of justice or the conven- 
ience of witnesses require such removal. 


Id. § 87-47(a3) (emphasis added). Under the “any person” language of 
this statute, plaintiff qualifies as a proper person to prefer charges 
against a licensee. Though the language is not explicit in requiring 
that the Board hold a hearing on the charges, such a requirement is 
implicit both in the language referring to “hearings of charges” and in 
the stated purpose of the statute governing the Jurisdiction of the 
Board to hear such charges. It would be contrary to the intent 
expressed in N.C.G.S. § 87-47(al), that of protecting the public, to 
determine that plaintiff is not entitled to a hearing and decision on 
charges brought to effectuate that very purpose. We must adhere to 
the intent of the legislature in matters of statutory interpretation. 
State ex rel. Cobey v. Simpson, 333 N.C. 81, 90, 423 S.E.2d 759, 763 
(1992). Accordingly, we hold that plaintiff is entitled to a hearing and 
decision from the Board on the charges. 


The provisions of Article 3A of the North Carolina Administrative 
Procedure Act [hereinafter “NCAPA”] apply to occupational licensing 
agencies, see N.C.G.S. § 150B-38(a)(1) (Supp. 1993), of which the 
Board is one. When an agency such as the Board determines that it is 
unable to provide a hearing or chooses not to do so, the NCAPA man- 
dates the following: 


When a majority of an agency is unable or elects not to hear a 
contested case, the agency shall apply to the Director of the 
Office of Administrative Hearings for the designation of an 
administrative law judge to preside at the hearing of a contested 
case under this Article. 


N.C.G.S. § 150B-40(e) (1991). When a contested case must be trans- 
ferred due to an agency’s inability or refusal to hear the case, the leg- 
islature has prescribed the administrative law judge’s role as follows: 


The administrative law judge assigned to hear a contested case 
under this Article shall sit in place of the agency and shall have 
the authority of the presiding officer in a contested case under 
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this Article. The administrative law judge shall make a proposal 
for decision, which shall contain proposed findings of fact and 
proposed conclusions of law. 


Id. Thus, where an agency is unable or refuses to hear a case, the 
administrative law judge serves the function that the agency would 
have, had it been able and willing to hear the case. In this situation 
the administrative law judge does not review the agency’s decision 
because one has not yet been reached; rather, the OAH provides what 
the party who initiated the contested case is entitled to under the 
statute and has not yet received: a hearing and a proposal for 
decision. 


The definition of “contested case” found in Article 1 of the 
NCAPA applies to those uses of that phrase in Chapter 150B, includ- 
ing Article 3A. See N.C.G.S. § 150B-2 (1991) (providing definitions of 
words “fa]s used in this Chapter”). A contested case is “an adminis- 
trative proceeding pursuant to this Chapter to resolve a dispute 
between an agency and another person that involves the person’s 
rights, duties, or privileges, including licensing or the levy of a mone- 
tary penalty.” Id. § 150B-2(2). We have determined above that the leg- 
islature intended that plaintiff, who is qualified to prefer charges 
against another licensee, have a hearing and decision from the Board 
on those charges. Plaintiff's right to that hearing and decision is 
involved in the present dispute between plaintiff and the Board. 
Plaintiff's case therefore is a contested case as that term is used in 
Article 3A, Section 150B-40(e). Accordingly, the statutory mandate 
that the Board transfer the contested case to the OAH when it deter- 
mines that it is unable or unwilling to provide plaintiff with a hearing 
and decision is applicable to this case. 


Because plaintiff is entitled to a hearing and decision on his 
charges brought pursuant to N.C.G.S. § 87-47(a3), we reverse the 
Court of Appeals’ decision and remand the case to that court for fur- 
ther remand to the Superior Court, Wake County. If the superior court 
determines that plaintiff has not received a hearing and decision from 
the Board, as appears to be the case from the somewhat unartful alle- 
gations of plaintiff's pro se complaint, it shall order the Board either 
to hear the charges and render a decision thereon or to request that 
the OAH designate an administrative law judge to “sit in place of the 
agency and... make a proposal for decision.” N.C.G.S. § 150B-40(e). 


REVERSED AND REMANDED. 
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IRT PROPERTY COMPANY, A GEORGIA CORPORATION v. PAPAGAYO, INC., A NORTH 
CAROLINA CORPORATION 


No. 499PA93 
(Filed 3 November 1994) 


Landlord and Tenant § 12 (NCI4th); Evidence and Witnesses 
§ 1994 (NCI4th)— breach of lease—change of shopping 
area to offices—language of lease not ambiguous 


The language of a lease was not ambiguous and the superior 
court was not in error in excluding evidence of negotiations or 
representations made by either party prior to the execution of the 
lease, where the lease stated that the “[l]Jandlord shall have the 
right at all times, in its sole discretion, to change the size, loca- 
tion, elevation, nature, and/or use of any portion or all of the 
Commons Areas, the Shopping Center or any part thereof as the 
Landlord may from time to time determine”; the landlord con- 
verted the mall from retail to office suites; and defendant claimed 
that this was a breach of the lease which caused the traffic on the 
mall to be reduced so that it could not continue in business. The 
words “shopping center,” “mall,” and “Galleria” in the portions of 
the lease describing the premises do not unambiguously refer to 
areas which contain only retail establishments, as defendant 
contended. 


Am Jur 2d, Contracts §§ 260-263; Landlord and Tenant 
§§ 230 et seq. 


Comment Note.—The parol evidence rule and admissi- 
bility of extrinsic evidence to establish or clarify ambigui- 
ty in written contract. 40 ALR3d 1384. 


Shopping center lease restrictions on type of business 
conducted by tenant. 1 ALR4th 942. 


Provision in lease as to purpose for which premises are 
to be used as excluding other uses. 86 ALR4th 259. 


On discretionary review pursuant to N.C.G.S. § 7A-3l(a) of a 
unanimous decision of the Court of Appeals, 112 N.C. App. 318, 435 
S.E.2d 565 (1993), reversing judgment in favor of plaintiff entered 29 
January 1992, by Llewellyn, J., based on a jury verdict rendered at the 
13 January 1992 Civil Session of Superior Court, New Hanover Coun- 
ty. Heard in the Supreme Court 12 September 1994. 
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This is an action to recover damages for the failure of the defend- 
ant to pay rent on premises it leased from the plaintiff in a shopping 
center mall in Wrightsville Beach, North Carolina. The defendant 
operated a restaurant on the premises. 


The defendant filed an answer in which it alleged that it was 
excused from paying rent because of a breach of the terms of the 
lease by the plaintiff. The defendant contended the breach by the 
plaintiff occurred when the plaintiff converted the mall from a place 
with retail merchants as tenants to a place which contained “key 
man” office suites. Papagayo contended this was a breach of the lease 
that caused the traffic on the mall to be so reduced that it could not 
continue in business on the mall. 


The superior court granted a motion in limine by the plaintiff, 
excluding evidence of negotiations or representations made by either 
party prior to the execution of the lease. The jury returned a verdict 
for the plaintiff and the defendant appealed. The Court of Appeals 
ordered a new trial on the ground that the terms of the lease were 
ambiguous and it was error for the superior court to exclude evidence 
to explain the terms of the lease. 


We granted the plaintiff’s petition for discretionary review. 


Clark, Newton, Hinson & McLean, by Reid G. Hinson, for 
plaintiff-appellant. 


Parker, Poe, Adams & Bernstein, L.L.P., by Charles C. Meeker 
and Stephen D. Coggins, for defendant-appellee. 


Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P, 
by James D. Blount, Jr. and Susan Milner Parker, for Interna- 
tional Council of Shopping Centers, Inc., amicus curiae. 


WEBB, Justice. 


The resolution of this case depends on the interpretation of cer- 
tain provisions of the lease which are as follows: 


1.1 Shopping Center. The term “Shopping Center” means all 
that certain land and the main mall building and associated 
improvements, equipment and facilities now or hereafter erected 
thereon known as THE GALLERIA AT WRIGHTSVILLE located in New 
Hanover County, State of North Carolina, as more particularly 
described on Exhibit “A” attached hereto and by this reference 
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made a part hereof, as same may be altered, expanded or reduced 
from time to time. Detached buildings shall not be deemed a part 
of the Shopping Center. 


2.1 Lease. Landlord hereby leases and demises to Tenant 
those certain Premises crosshatched in red on the Floor Plan 
attached hereto as Exhibit “B” and by this reference made a part 
hereof, containing approximately 4,300 gross square feet of inte- 
rior second floor space together with approximately 1,600 gross 
square feet of enclosed patio area located on the roof area of the 
adjoining premises (hereinafter referred to as the “Premises”) in 
the Shopping Center together with the nonexclusive license to 
use the Common Areas subject to such rules and regulations as 
Landiord shall adopt. 


4.7 Common Area Control/Right of Relocation. Landlord 
grants to Tenant and his agents, employees, and customers a 
nonexclusive license to use the Common Areas in common with 
others during the term, subject to the exclusive control and man- 
agement thereof at all times by Landlord and subject, further, to 
the rights of Landlord set forth hereinbelow. Landlord shall have 
the right at all times, in its sole discretion, to change the size, 
location, elevation, nature and/or use of any portion or all of 
the Common Areas, the Shopping Center or any part thereof as 
Landlord may from time to time determine, including the right 
to change the size thereof, to erect buildings thereon, to sell or 
lease part or parts thereof, to change the location and size of the 
landscaping and buildings on the site, and to make additions to, 
subtractions from or rearrangements of said buildings. 


14.11 Headings, Captions and References. The section cap- 
tions contained in this Lease are for convenience only and do not 
in any way limit or amplify any term or provision hereof. The use 
of the terms “hereof,” “hereunder” and “herein” shall refer to this 
Lease as a whole except where noted otherwise... . 





14.17 Representations. Tenant acknowledges that neither 
Landlord nor Landlord’s agents, employees or contractors have 
made any representations or promises with respect to the Prem- 
ises, the Shopping Center or this Lease except as expressly set 
forth herein. 


14.24 Entire Agreement. This Lease constitutes the entire 
agreement between the parties hereto with respect to the subject 
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matter hereof and no subsequent amendment or agreement shall 
be binding upon either party unless it is signed by each party. ... 


(Emphasis added.) 


The language of Section 4.7 of the lease which provides that the 
“[l]jandlord shall have the right at all times, in its sole discretion, to 
change the size, location, elevation, nature and/or use of any portion 
or all of the Common Areas, the Shopping Center or any part thereof 
as Landlord may from time to time determine” seems by its plain lan- 
guage to allow the plaintiff to change the character of the mall from 
a place for retail establishments to a place for “key man” office suites. 
Johnston County v. R.N. Rouse & Co., 331 N.C. 88, 414 S.E.2d 30 
(1992). 


The defendant contends that Sections 1.1 and 2.1, when read 
together, provide that it leased premises in the main mall building of 
the Galleria shopping center. It says the meanings of the words “shop- 
ping center,” “mall,” and “Galleria” are clear and unambiguous, and all 
mean a retail area. It says with this clear meaning, as to the type area 
in which it leased the premises, the plaintiff cannot change the type 
businesses on the mall without breaching the terms of the lease. The 
defendant says that in light of the use of these words which demon- 
strate the type businesses allowed, Section 4.7 can only be read to 
allow changes from one type retail business to another type retail 
business. 


We do not believe the words “shopping center,” “mall,” and “Gal- 
leria” unambiguously refer to areas which contain only retail estab- 
lishments. “Shopping Center” is defined in Section 1.1 of the lease as 
certain land and buildings without any requirement that it contain 
retail outlets. We can take judicial notice of the fact that the building 
in which this Court is housed is on the Fayetteville Street Mall, which 
is not predominately a place of retail businesses. “Mall” does not con- 
note retail establishments only. We do not believe “Galleria” is a word 
which limits an area to retail businesses only. These are non-technical 
words and giving them their ordinary meaning they do not limit the 
type businesses which may be established on the mall to retail out- 
lets. Woods v. Insurance Co., 295 N.C. 500, 506, 246 S.E.2d 773, 777 
(1978). At the least, they do not affect the plain words of Section 4.7. 


The defendant also argues and the Court of Appeals agreed that 
Section 4.7 is ambiguous in that the title of the section “Common Area 
Control/Right of Relocation” and the first sentence of the section 
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limit the right of the plaintiff to change only the common areas of the 
mall. Section 14.11 of the lease prevents us from considering the cap- 
tion of Section 4.7 in interpreting the lease. The first sentence of Sec- 
tion 4.7 provides that the defendant has a nonexclusive license to use 
the common areas of the mall subject to the control of the common 
areas by the plaintiff. We can find no reason why this sentence limits 
the right given the plaintiff by the second sentence of the section to 
change the use of the mall. 


We hold, based on the plain language of the lease, that the lease 
is not ambiguous and the superior court was not in error in excluding 
evidence of negotiations or representations made by either party 
prior to the execution of the lease. 


Each party has presented questions for review which are moot in 
light of our decision. We do not discuss them. 


For the reasons stated in this opinion, we reverse the decision of 
the Court of Appeals and remand to the Court of Appeals for further 
remand to the Superior Court, New Hanover County for the rein- 
statement of the judgment. 


REVERSED AND REMANDED. 


STATE OF NORTH CAROLINA v. JOHN EARL EXXUM 


No. 83A94 
(Filed 3 November 1994) 


Homicide § 566 (NCI4th)— first-degree murder trial—imper- 
fect self-defense—voluntary manslaughter—failure to 
instruct not error 


A defendant on trial for first-degree murder was not entitled 
to an instruction on voluntary manslaughter based on imperfect 
self-defense where the undisputed evidence showed that defend- 
ant shot the unarmed victim in the back as the victim was walk- 
ing away from defendant, fired three more shots into the victim 
as the victim lay prone and unable to defend himself, and 
reloaded his weapon and again fired it in the direction of the vic- 
tim’s head, since there was no evidence that defendant believed it 
necessary to kill the victim in order to save himself from death or 
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great bodily harm, and any such belief would not have been rea- 
sonable under the circumstances. Assuming arguendo that the 
evidence did merit a voluntary manslaughter instruction, the 
jury’s rejection of the second-degree murder option and its find- 
ing defendant guilty of first-degree murder on the theory of pre- 
meditation and deliberation rendered any error harmless. Again 
assuming error arguendo, defendant failed to object at trial to the 
absence of a voluntary manslaughter instruction, and defendant 
has not carried his burden of establishing that the error amount- 
ed to plain error. 


Am Jur 2d, Homicide §§ 525 et seq. 


Modern status of law regarding cure of error, in 
instruction as to one offense, by conviction of higher or 
lesser offense. 15 ALR4th 118. 


Lesser-related state offense instructions: modern sta- 
tus. 50 ALR4th 1081. 


Standard for determination of reasonableness of crim- 
inal defendant’s belief, for purposes of self-defense claim, 
that physical force is necessary—modern cases. 73 ALR4th 
993. 


Appeal of right by defendant pursuant to N.C.G.S. § 7A-27(a) from 
a judgment imposing a sentence of life imprisonment entered by 
Thompson, J., on 9 June 1993 in Superior Court, Wake County, upon 
a jury verdict finding defendant guilty of first-degree murder. Heard in 
the Supreme Court 10 October 1994. 


Michael F. Easley, Attorney General, by Debra C. Graves, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Charles L. 
Alston, Jr., Assistant Appellate Defender, for defendant- 
appellant. 


WHICHARD, Justice. 


Defendant was tried noncapitally on an indictment charging him 
with the first-degree murder of Bobby Simmons. The jury returned a 
verdict finding defendant guilty on the theory of premeditation and 
deliberation, and he was sentenced to life imprisonment. We find no 
error. 
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The State’s evidence tended to show that on 17 August 1992 at 
approximately 5:08 p.m., law enforcement officers received a call 
about a shooting in front of a halfway house in Raleigh. Shortly there- 
after, officers arrived at the scene and found the victim lying face-up 
in the street in a pool of blood. He had been shot four times: once in 
the neck, once in the elbow, once in the back, and once in the 
abdomen. 


Ted Boyd, a resident of Raleigh, testified that he had heard the 
shooting. James Percy was unable to identify defendant as the per- 
petrator, but testified that he had seen someone shoot the victim sev- 
eral times while standing over him. Anthony Travis Bryant testified 
that he had both seen and heard the shooting while waiting at a stop- 
light. According to Bryant, defendant shot the victim once, knocking 
him down. Defendant then advanced on the victim while firing three 
more shots into the victim’s prone body. Finally, defendant pulled the 
trigger a fifth time, but the gun did not fire. Defendant stepped back, 
reloaded, and discharged his gun in the direction of the victim’s head. 
Four bullets were recovered from the victim’s body, and a fifth was 
recovered from the street pavement. 


The State’s evidence further indicated that an argument had pre- 
cipitated this event. Earlier in the day Eloise Dowtin, the owner and 
operator of the halfway house, had asked defendant, a resident, to 
move out because he had violated one of the “house rules.” Following 
this request Dowtin and the victim left to run errands, expecting 
defendant to be gone when they returned. They returned, however, to 
find defendant standing in front of the house. After a brief argument, 
the victim threatened to “blow [defendant’s] G.D. head off” and began 
walking toward the truck where he normally kept his gun. Defendant 
pulled his gun and fired the first shot as the victim walked toward the 
truck with his back to defendant. Following this first shot, Dowtin ran 
inside to call the police, but she heard several additional shots. As set 
forth above, defendant had advanced upon the victim and fired addi- 
tional shots. 


The trial court instructed the jury that it could find defendant 
guilty of first-degree murder, guilty of second-degree murder, or not 
guilty. It also instructed on self-defense. As noted, the jury found 
defendant guilty of first-degree murder on the theory of premedita- 
tion and deliberation. 


Defendant contends it was plain error for the trial court not to 
instruct the jury on voluntary manslaughter, which is the unlawful 
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killing of a human being without malice and without premeditation 
and deliberation. State v. Norris, 3038 N.C. 526, 529, 279 S.E.2d 570, 
572 (1981). Under the law of imperfect self-defense, a defendant may 
be found guilty of voluntary manslaughter if: (1) the defendant 
believed it was necessary to kill the deceased in order to save himself 
from death or great bodily harm; and (2) the defendant's belief was 
reasonable in that the circumstances as they appeared to him at the 
time were sufficient to create such a belief in the mind of a person of 
ordinary firmness; but (8) the defendant, although without murder- 
ous intent, was the aggressor in bringing on the difficulty; or (4) the 
defendant used excessive force. Id. at 530, 279 S.E.2d at 573; accord 
State v. McAvoy, 331 N.C. 583, 596, 417 S.E.2d 489, 493 (1992). 


It is “an elementary rule of law that a trial judge is required to 
declare and explain the law arising on the evidence and to instruct 
according to the evidence.” State v. Strickland, 307 N.C. 274, 284, 298 
S.E.2d 645, 652 (1983), modified on other grounds by State v. 
Johnson, 317 N.C. 198, 344 S.E.2d 775 (1986). The trial judge is not 
required, however, to instruct the jury on lesser-included offenses 
“‘when there is no evidence to sustain a verdict of defendant’s guilt 
of such lesser degrees.’ ” Id. (quoting State v. Shaw, 305 N.C. 327, 342, 
289 S.E.2d 325, 333 (1982)). Thus, the question is whether there was 
evidence that would have supported a voluntary manslaughter 
conviction. 


Defendant was not entitled to an instruction on voluntary 
manslaughter based on imperfect self-defense. The undisputed evi- 
dence showed that defendant shot the victim in the back as the vic- 
tim was walking away from defendant. There was no evidence that 
defendant believed it necessary to kill the victim in order to save him- 
self from death or great bodily harm. If defendant had presented evi- 
dence of such a belief, the belief would not have been reasonable 
under the circumstances, given that the victim was unarmed and 
walking away from defendant when defendant shot him. The victim 
thus posed no danger to defendant at the time. See State v. Ross, 338 
N.C. 280, 449 S.E.2d 556 (1994). 


Assuming arguendo that the evidence did merit a voluntary 
manslaughter instruction, the jury’s rejection of the second-degree 
murder option, and finding defendant guilty of first-degree murder on 
the theory of premeditation and deliberation, renders any error harm- 
less. In State v. Freeman, 275 N.C. 662, 170 S.E.2d 461 (1969), we held 
that if a jury, given the choice between first- and second-degree mur- 
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der, finds a defendant guilty of first-degree murder upon a theory of 
premeditation and deliberation, there is no harm in errors in instruc- 
tions related to a lesser manslaughter offense. See also State v. 
Young, 324 N.C. 489, 492, 380 S.E.2d 94, 96 (1989) C"[E]rrors in volun- 
tary manslaughter instructions are deemed harmless when the jury 
has chosen to convict for first degree murder rather than second 
degree murder.”). The finding of premeditation, deliberation and mal- 
ice required for a first-degree murder conviction precludes the possi- 
bility of the same jury finding the defendant guilty of a lesser 
manslaughter charge. Jd. at 493-94, 380 S.E.2d at 96. 


A verdict of murder in the first degree shows clearly that the 
jurors were not coerced, for they had the right to convict in the 
second degree. That they did not indicates their certainty of 
[defendant’s] guilt of the greater offense. The failure to instruct 
them that they could convict of manslaughter therefore could not 
have harmed the defendant. 


Freeman, 275 N.C. at 668, 170 S.E.2d at 465. 


Again assuming error arguendo, defendant has not carried his 
burden of establishing that the error amounted to “plain error.” The 
“plain error” rule, to which defendant must resort because he failed 
to object at trial to the absence of a voluntary manslaughter instruc- 
tion, “applies only in truly exceptional cases.” State v. Walker, 316 
N.C. 33, 39, 340 S.E.2d 80, 83 (1986). “Before deciding that an error by 
the trial court amounts to ‘plain error,’ the appellate court must be 
convinced that absent the error the jury probably would have reached 
a different verdict.” Id. 


The uncontroverted evidence here established that defendant 
first shot his unarmed victim in the back as the victim was walking 
away from defendant. He then fired three more shots into the victim 
as the victim lay prone and unable to defend himself. After reloading 
his weapon, defendant again discharged it in the direction of the help- 
less victim’s head. Given these uncontroverted facts, we cannot con- 
clude that this is the truly exceptional case in which, absent an error 
in failing to instruct on voluntary manslaughter, the jury probably 
would have reached a different verdict. See id. at 40, 340 S.E.2d at 84. 


NO ERROR. 
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NORTH BUNCOMBE ASSOCIATION OF CONCERNED CITIZENS, INC., SuccEssorR To 
THE FLAT CREEK UNINCORPORATED ASSOCIATION OF CONCERNED CITI- 
ZENS; GARY HENSLEY, PRESIDENT OF THE CORPORATION; AND GARY HENSLEY, 
INDIVIDUALLY, AND WIFE, DEBBIE HENSLEY, PETITIONERS v. NORTH CAROLINA 
DEPARTMENT OF ENVIRONMENT, HEALTH, AND NATURAL RESOURCES, 
RESPONDENT, AND VULCAN MATERIALS COMPANY, INTERVENOR 


No. 506PA93 


(Filed 3 November 1994) 


Administrative Law § 30 (NCI4th)— permit to operate rock 
quarry—contested case hearing—jurisdiction 


The Court of Appeals erred by holding that the Office of 
Administrative Hearings did not have jurisdiction to conduct a 
contested case hearing regarding a permit to operate a rock quar- 
ry. The Administrative Procedure Act grants the right to a con- 
tested case hearing to all persons aggrieved by a state agency 
decision unless jurisdiction is expressly excluded by the APA or 
the organic act which created the right. There was no such exclu- 
sion in this case. 


Am Jur 2d, Administrative Law §§ 340-375. 


On discretionary review of an unpublished opinion of the Court 
of Appeals, 112 N.C. App. 366, 437 S.E.2d 539 (1993), reversing orders 
by Lewis (Robert D.), J., entered at the 1 July 1991 and 3 September 
1991 sessions of Superior Court, Buncombe County. Heard in the 
Supreme Court 13 May 1994. 


This case brings to the Court a question as to the proper way to 
review an agency decision of the North Carolina Department of Envi- 
ronment, Health and Natural Resources (DEHNR). DEHNR, after a 
public hearing, issued on 18 April 1988, a mining permit to Vulcan 
Materials Company to operate a rock quarry. On 31 May 1988, the 
petitioners filed an action in the Superior Court, Buncombe County 
for a declaratory judgment. The petitioners alleged five different 
claims among which were that the Mining Act of 1971, N.C.GS. 
§§ 74-46 to -68, is unconstitutional on its face and as applied to them, 
that DEHNR failed to comply with the Mining Act in issuing the per- 
mit, and that DEHNR’s action in awarding a permit without requiring 
an environmental impact statement as mandated by Buncombe Coun- 
ty, rendered the agency action void. The superior court allowed sum- 
mary judgment for respondents on the first two claims and summary 
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judgment on the third claim for petitioners. The superior court 
ordered the permit cancelled. 


The Court of Appeals reversed. It held that the superior court did 
not have jurisdiction because the petitioners had not exhausted their 
administrative remedies. The Court of Appeals said that the Adminis- 
trative Procedure Act, N.C.G.S. § 150B-1 et seg. (APA), required that 
the petitioners petition the Office of Administrative Hearings (OAH) 
for a contested case hearing. 


After the Court of Appeals rendered its decision, the petitioners 
filed a petition with the OAH on 7 November 1990 for a contested 
case hearing. An administrative law judge (ALJ) held on 7 May 1991, 
that there was no statutory provision which time barred the petition- 
ers from having a contested case hearing because the agency decision 
was made prior to the effective date of N.C.G.S. § 150B-23(f). The ALJ 
held, however, that based on the record the petition was not timely 
filed. The ALJ dismissed the case. 


The superior court reversed the ALJ. It held that the ALJ could 
not decide questions of law such as laches, or reasonable or unrea- 
sonable time limitations within which to determine a person's rights, 
duties, or privileges. The superior court set the case for a hearing on 
this question. Both sides appealed to the Court of Appeals. 


The Court of Appeals reversed the superior court. The panel of 
the Court of Appeals which heard the second appeal in this case held, 
contrary to the holding of the panel which heard the first appeal, that 
the petitioners had no right to a contested case hearing by the OAH. 
The Court of Appeals remanded the case with an order that it be dis- 
missed. It ordered further that the petitioners be allowed to refile the 
original action. 


We granted discretionary review. 


Long, Parker & Payne, PA., by Robert B. Long, Jr, and 
Reynolds & McArthur, by Steve Warren, for petitioner-appellees. 


Michael F. Easley, Attorney General, by Philip A. Telfer, Special 
Deputy Attorney General, for respondent-appellant North 
Carolina Department of Environment, Health, and Natural 
Resources. 


Womble, Carlyle, Sandridge & Rice, by H. Grady Barnhill, Jr, 


Keith A. Clinard, Yvonne C. Bailey and Roddey M. Ligon, Ur., 
for intervenor-appellant Vulcan Materials Company. 
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WEBB, Justice. 


The resolution of this appeal depends on whether the petitioners 
are entitled to a contested case hearing by the OAH on their claim 
that the mining permit should not have been issued. If they were, it 
was error for the Court of Appeals to order this case dismissed. The 
Court of Appeals, relying on Batten v. N.C. Dept. of Corrections, 326 
N.C. 338, 389 S.E.2d 35 (1990), held that the APA does not provide for 
the right to a contested case hearing, but only provides for the 
method of hearing when the organic statute which delineates a sub- 
stantive right provides for such a hearing. The Mining Act of 1971 
does not provide for a contested case hearing for the petitioners in 
this case and the Court of Appeals concluded that the petitioners had 
no such right. 


After the Court of Appeals rendered its decision in this case we 
decided Empire Power Co. v. N.C. DEHNR, 337 N.C. 569, 447 S.E.2d 
768 (1994), a case based on facts very similar to this case. In that 
case, we clarified some of the language of Batten and held that the 
APA grants the right to a contested case hearing to all persons 
aggrieved by a state agency decision unless jurisdiction is expressly 
excluded by the APA or the organic act which created the right. There 
is no such exclusion in this case. It was error for the Court of Appeals 
to hold that the OAH did not have jurisdiction to conduct a contested 
case hearing on the petitioners’ claim. This case must be returned to 
the superior court for a hearing as to whether the petition was timely 
filed. 


For the reasons stated in this opinion, we reverse the Court of 
Appeals and remand for further proceedings consistent with this 
opinion. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. STACY RICHARD PHIPPS 


No. 527PA93 
(Filed 3 November 1994) 


Cemeteries and Burial § 23 (NCI4th)— defacing cemetery 
fence—presence of body of deceased person required 


In order to be a cemetery, a plot must either contain the body 
of a deceased person or be held for the burial of the body of a 
deceased person. Therefore, defendant could not properly be 
convicted of removing a part of the brick fence enclosing a fami- 
ly cemetery in violation of N.C.G.S. § 14-148(a)(2) where the evi- 
dence showed that the only body formerly buried in the plot had 
been removed to another location, and there was no evidence 
that the plot would be used in the future for the burial of the 
dead. 


Am Jur 2d, Cemeteries § 44. 
Private or family cemeteries. 75 ALR2d 591. 


Liability for desecration of graves and tombstones. 77 
ALR4th 108. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 112 N.C. App. 626, 436 $.E.2d 
280 (1993), reversing a judgment entered upon the defendant's con- 
viction for defacing a grave site by Read, J., at the 28 August 1992 
Criminal Session of Superior Court, Sampson County. Heard in the 
Supreme Court 14 September 1994. 


The defendant was charged in three separate warrants with 
removing a part of the fence enclosing the George Washington 
Hudson family cemetery in violation of N.C.G.S. § 14-148(a)(2), defac- 
ing the headstone of George Washington Hudson in violation of 
N.C.G.S. § 14-148(a)(3) and defacing the corner marker located with- 
in the Frank Johnson cemetery in violation of N.C.G.S. § 14-148(a)(3). 
The defendant was convicted of the three charges in the district 
court. 


The defendant appealed to the superior court for a trial de novo. 
The evidence in the trial in superior court tended to show that the 
body of George Washington Hudson had been buried in the Oak Ridge 
Cemetery in Turkey, North Carolina, but had been moved to Grand- 
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view Memorial Cemetery in Clinton, North Carolina. There was no 
evidence of an intention to bury anyone else in the plot in which the 
body of Mr. Hudson had been previously buried. The defendant, with- 
out the permission of any of the next of kin of Mr. Hudson, removed 
some of the bricks from a border around the lot in which Mr. 
Hudson’s body had been buried. 


The jury found the defendant guilty of removing a part of the 
fence around the George Washington Hudson family cemetery. He 
was found not guilty of defacing the headstone of George Washington 
Hudson and not guilty of defacing the corner marker within the Frank 
Johnson cemetery. 


The defendant appealed to the Court of Appeals which reversed 
the superior court and ordered the charge dismissed. We granted dis- 
cretionary review. 


Michael F. Easley, Attorney General, by Valerie L. Bateman, 
Assistant Attorney General, for the State-appellant. 


Philip E. Williams and John M. Cooper for defendant-appellee. 


WEBB, Justice. 


This case brings to the Court a question as to the interpretation of 
N.C.G.S. § 14-148(a) which provides: 


It is unlawful to willfully: 


(2) Take away, disturb, vandalize, destroy or change the loca- 
tion of any stone, brick, iron or other material or fence 
enclosing a cemetery without authorization of law or con- 
sent of the surviving spouse or next of kin of the deceased 
thereby causing damage of less than one thousand dollars 
($1,000); .... 


The resolution of this case depends on the definition of a ceme- 
tery as used in the statute. If the bricks which were removed did not 
enclose a cemetery, the section of the statute does not apply. We hold 
that the site from which the bricks were removed was not a cemetery. 


“Cemetery” is defined in Black’s Law Dictionary 223 (6th ed. 
1990) as “[a] graveyard; burial ground. Place or area set apart for 
interment of the dead. .. .” AS we understand this definition, in order 
to be a cemetery, a plot must either contain the body of a deceased 
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person or be held for the burial of the body of a deceased person. We 
believe this is the common understanding of the word. In this case, 
the evidence showed there was not a body buried on the lot and there 
was no evidence that the lot would be used in the future for the bur- 
ial of the dead. The lot was not a cemetery and N.C.G.S. § 14-148(a)(2) 
does not apply. The charge against the defendant should have been 
dismissed. 


State v. Wilson, 94 N.C. 1015 (1886), upon which the State relies, 
is not helpful to it. In that case, the defendant was convicted of 
removing a monument of stone erected for the purpose of designating 
the spot where a certain dead body was buried. In affirming the con- 
viction we said, “[i]t is not questioned that the Legislature has the 
authority to protect burial grounds, and monuments to the dead, from 
desecration and outrage of every kind, by declaring such acts crimi- 
nal....” Id. at 1020. We are not faced with the question of whether 
the General Assembly may prohibit the removal of a monument 
erected to honor the dead which is not a part of a cemetery. The Gen- 
eral Assembly has not done so in the enactment of N.C.G.S. 
§ 14-148(a)(2). 


The State does not contend that the Hudson tract is a part of a 
larger cemetery. 


For the reasons stated in this opinion, we affirm the decision of 
the Court of Appeals. 


AFFIRMED. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


BROOKS v. N.C. DEPT. OF TRANSPORTATION 
No. 334P94 
Case below: 115 N.C.App. 163 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


CANADY v. McLEOD 
No. 484P94 
Case below: 116 N.C.App. 82 


Petition by plaintiff for discretionary review pursuant to G:S. 
7A-31 denied 2 November 1994. 


CREEKSIDE APARTMENTS v. POTEAT 
No. 453P94 
Case below: 116 N.C.App. 26 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


DAVIS v. PUBLIC SCHOOLS OF ROBESON COUNTY 
No. 406P94 
Case below: 115 N.C.App. 728 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


DEANS v. DEANS 
No. 344P94 
Case below: 115 N.C.App. 565 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


IN THE SUPREME COURT 309 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


DENTON v. CONVALESCENT CENTER OF SANFORD 
No. 430P94 
Case below: 115 N.C.App. 567 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


DOCKSIDE DISCOTHEQUE v. BD. OF ADJUSTMENT 
OF SOUTHERN PINES 
No. 320P94 
Case below: 115 N.C.App. 303 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


EURY v. EMPLOYMENT SECURITY COMM. 
No. 426P94 
Case below: 115 N.C.App. 590 


Notice of appeal by plaintiffs (substantial constitutional ques- 
tion) dismissed 2 November 1994. Petition by plaintiffs for discre- 
tionary review pursuant to G.S. 7A-31 denied 2 November 1994. 


FIRST SOUTHERN SAVINGS BANK v. TUTON 
No. 306P94 
Case below: 114 N.C.App. 805 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. Motion by plaintiff to dismiss peti- 
tion for discretionary review dismissed as moot 8 November 1994. 
FITCH v. FITCH 

No. 425A94 

Case below: 115 N.C.App. 722 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed 2 November 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


FRALEY v. CHEROKEE SANFORD GROUP 
No. 470P94 
Case below: 115 N.C.App. 567 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 2 November 1994. 


HEDGEPETH v. NORTH RIDGE ESTATES ASSOC. 
No. 457P94 
Case below: 115 N.C.App. 397 


Petition by defendants for discretionary review pursuant to G:S. 
7A-31 denied 2 November 1994. 


HENDERSON v. LEBAUER 
No. 460P94 
Case below: 115 N.C.App. 728 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 2 November 1994. 


HUSSEY v. STATE FARM MUT. AUTO. INS. CO. 
No. 445PA94 
Case below: 115 N.C.App. 464 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 2 November 1994. 


IN RE POLLEN-BROWNING 
No. 548P94 
Case below: 116 N.C.App. 735 


Petition by appellant for writ of supersedeas denied 10 November 
1994. Motion for temporary stay denied 10 November 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


J. H. CARTER BUILDER v. PHELPS 
No. 424P94 
Case below: 115 N.C.App. 567 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


JONES v. KILLENS 
No. 496P94 
Case below: 115 N.C.App. 567 


Motion for temporary stay allowed 11 October 1994 pending 
receipt and determination of the State’s petition for discretionary 
review. 


LANE v. LANE 
No. 346P94 
Case below: 115 N.C.App. 446 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


LOCKERT v. LOCKERT 
No. 476PA94 
Case below: 116 N.C.App. 73 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 2 November 1994 as to plaintiff's issues only; defend- 
ant’s motion to review other issues denied 2 November 1994. Petition 
by plaintiff for writ of supersedeas allowed 3 November 1994. Motion 
by plaintiff for temporary stay dismissed as moot 3 November 1994. 


MICKLES v. DUKE POWER CO. 
No. 433PA94 
Case below: 115 N.C.App. 624 


Petition by defendant (Duke Power Company) for discretionary 
review pursuant to G.S. 7A-31 allowed 2 November 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


NICHOLSON v. KILLENS 
No. 497P94 
Case below: 115 N.C.App. 552 
Motion by defendant for temporary stay allowed 11 October 1994 


pending receipt and determination of the State petition for discre- 
tionary review. 
SEXTON v. FLAHERTY 

No. 472A94 

Case below: 115 N.C.App. 618 » 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule (16)b as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 2 November 1994. 


SPIVEY v. LOWERY 
No. 491P94 
Case below: 116 N.C.App. 124 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


STATE v. CONNOR 
No. 423P94 
Case below: 115 N.C.App. 568 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


STATE v. GAHREN 
No. 490P94 
Case below: 116 N.C.App. 361 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


IN THE SUPREME COURT 313 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. RAMBERT 
No. 482PA94 
Case below: 116 N.C.App. 89 


Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 allowed 2 November 1994. Motion by Attorney General to 
strike or dismiss response to petition for discretionary review denied 
2 November 1994. Motion by defendant to withdraw response to peti- 
tion for discretionary review allowed 2 November 1994. 


STATE v. STALLINGS 
No. 489P94 
Case below: 116 N.C.App. 363 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed 2 November 1994. Petition by defendant for discre- 
tionary review pursuant to G.S. 7A-31 denied 2 November 1994. 


STATE v. STYLES 
No. 518P94 
Case below: 116'N.C.App. 479 


Petition by Attorney General for temporary stay allowed 24 Octo- 
ber 1994. 


STATE v. VASSEY 
No. 467P94 
Case below: 115 N.C.App. 732 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


STATE v. WOOD 
No. 441P94 
Case below: 115 N.C.App. 732 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


TIPTON & YOUNG CONSTRUCTION CO. v. BLUE RIDGE 
STRUCTURE CO. 


No. 447PA94 

Case below: 116 N.C.App. 115 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 2 November 1994. 
WGC PROPERTIES v. HUEY 

No. 414P94 

Case below: 115 N.C.App. 569 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 November 1994. 


PETITION TO REHEAR 


EMPIRE POWER CoO. v. N.C. DEPT. OF E.H.N.R. 
No. 570PA93 
Case below: 337 N.C. 569 


Petition by respondent (N.C. Dept. of Environment, Health and 
Natural Resources) to rehear pursuant to Rule 31 denied 2 November 
1994. 
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STATE OF NORTH CAROLINA v. JAMES TYRONE ABRAHAM anp PATRICK LAVELL 
CURETON 


No. 478A91 
(Filed 9 December 1994) 


1. Homicide § 374 (NCI4th)— first-degree murder—two 
defendants—acting in concert—evidence sufficient 


The trial court did not err by denying defendant Abraham's 
motion to dismiss a charge of first-degree felony murder for 
insufficient evidence where the evidence would permit the jury to 
find that Foster, Hardin, Steve and Gaddy were walking to 
Foster’s mother’s house when they were accosted by defendants 
Abraham and Cureton on Lander Street; words were exchanged 
and both Abraham and Cureton began firing handguns; as Hardin 
and Foster ran away, Hardin’s leg was grazed by a bullet; Hardin 
fell into some nearby bushes and watched Cureton fire in his 
direction and Abraham fire in Foster’s direction; and Gaddy was 
found dead in the middle of Lander Street after the shooting with 
fatal gunshot wounds to his head and abdomen and another 
wound to the sole of his foot. Although defendant Abraham con- 
tended that the evidence was not sufficient to show that either he 
or someone acting in concert with him fired the fatai shots, the 
jury could reasonably infer that Abraham and Cureton were act- 
ing in concert when they accosted the other four men and began 
firing their weapons, the other four men were unarmed and ran 
when the shooting began, Cureton shot at and wounded Hardin, 
Abraham shot at Foster, and bullets fired during one of these 
assaults fatally wounded Gaddy while Gaddy was running away. 
Since the evidence supports the guilt of both defendants as to all 
of the felonious assaults, it makes no difference which of the felo- 
nious assaults is the unclerlying felony or which defendant actu- 
ally fired the fatal shots or whether defendants intended that 
Gaddy be killed. 


Am Jur 2d, Homicide § 445. 


2. Homicide §§ 262, 478 (NCI4th)— assault with a deadly 
weapon—different victim killed—felony murder 
The trial court did not err by submitting to the jury first- 
degree murder based on felony murder where defendant was 
seen shooting at one man and a different person was killed. 
Although defendant argued that the felonious assaults merged 
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with the homicide and the only proper theory by which he could 
be convicted is transferred intent, the felony murder theory upon 
which the case was submitted was fully supported by the evi- 
dence and the failure to submit the case on a transferred intent 
theory was not detrimental to defendant. 


Am Jur 2d, Homicide §§ 442, 498. 


. Criminal Law § 359 (NCI4th) — defense witnesses shackled 


and in prison uniform—no error 


The trial court did not err in a first-degree murder prosecu- 
tion by allowing defense witnesses to appear shackled and in 
prison uniform where defendant never moved that the witnesses 
be permitted to appear in civilian clothes or unrestrained; 
defense counsel requested only that the shackled defense wit- 
nesses be placed in the witness chair outside the presence of the 
jury, which the court allowed; and the court’s approach appears 
to have been to permit the parties to the case to appear in street 
clothes and unshackled but to draw the line at witnesses who 
were neither victims nor defendants. This decision is left to the 
judge’s discretion. N.C.G.S. § 15A-1031. 


Am Jur 2d, Criminal Law §§ 844-846. 


Right of accused to have his witnesses free from hand- 
cuffs, manacles, shackles, or the like. 75 ALR2d 762. 


Propriety and prejudicial effect of witness testifying 
while in prison attire. 16 ALR4th 1356. 


. Evidence and Witnesses § 318 (NCI4th)— first-degree 


murder—evidence of prior shooting—admissible—identity 


The trial court did not err in a first-degree murder prosecu- 
tion by allowing evidence of a prior shooting involving defend- 
ants where the evidence was offered under N.C.G.S. § 8C-1, Rule 
404(b) to prove the identity of the assailants in this shooting. 
Defendant conceded that the two months between the prior act 
and the current offenses meets the temporal proximity test, but 
contended that the acts were not sufficiently similar; however, 
the casings recovered from the shootings matched and witnesses 
on both occasions identified defendants in a blue Cadillac on a 
Charlotte Street before they began the respective assaults. The 
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similarities were sufficient to be probative on the issue of the 
identity of the assailants in the instant case. 


Am Jur 2d, Evidence § 452; Homicide § 312. 


. Criminal Law § 434 (NCI4th) — first-degree murder—pros- 
ecutor’s argument—defendant’s prior conduct 


There was no error in a first-degree murder prosecution 
where a prior shooting had been admitted for identification pur- 
poses and the prosecutor referred to that incident in his closing 
argument and said “Make him stop.” The prosecutor reminded the 
jury that the evidence surrounding the prior incident was proper- 
ly admitted for the limited purpose of showing identity and it was 
not improper for the prosecution to emphasize the similarities 
between the two incidents or to note that different and unrelated 
witnesses had testified that defendant Abraham had assaulted 
them on separate occasions. As for the “Make it stop” argument, 
the prosecutor may not argue the effect of defendant’s conviction 
on general deterrence, but may argue specific deterrence, that is, 
the effect of conviction on defendant. 


Am Jur 2d, Trial § 626. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


. Indictment, Information, and Criminal Pleadings § 54 
(NCI4th)— assault—use of victim’s false name—amend- 
ment—error 


The trial court was without authority to allow an amendment 
to an indictment to change the name of the victim, and the judg- 
ment was arrested and the matter remanded, where one of the 
victims of a shooting apparently gave a false name to officers, 
that name was used on the indictment, defendant moved to dis- 
miss the indictment, and the trial court denied that motion and 
allowed the State to amend the indictment over defendant’s 
objection. A change in the name of the victim substantially alters 
the charge in the indictment and neither the court nor the prose- 
cution had the authority to amend the indictment’s substance. 
The court should have dismissed the charge and granted the State 
leave to secure a proper bill of indictment. N.C.G.S. § 15A-923(e). 
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Am Jur 2d, Indictments and Informations §§ 129, 171 et 
seq., 269-273. 


Power of court to make or permit amendment of indict- 
ment with respect to allegations as to name status, or 
description of persons or organizations. 14 ALR3d 1358. 


.Jury § 201 (NCIH4th)— first-degree murder—jury selec- 


tion—desire of juror to hear defendants’ version—ques- 
tions by judge—excusal for cause 


The trial court did not err in a first-degree murder prosecu- 
tion in its examination of a potential juror, by excusing that 
potential juror, or by denying defendant the opportunity to reha- 
bilitate the juror where the defendant contended that the court’s 
examination of the juror revealed bias against her, but the trial 
court's examination was conducted in a manner intended to 
ensure that only those persons were selected to serve who could 
render a fair and impartial verdict; the questions were limited in 
scope to the juror’s desire to hear defendants’ account of the inci- 
dent; the prosecutor's challenge of the juror was supported by her 
responses to questions by both the prosecution and the trial court 
in which she made clear that the defendants’ failure to testify 
might prejudice them in her deliberation; and nothing in the 
record indicates that additional proper questioning would have 
resulted in different responses. 


Am Jur 2d, Jury §§ 279 et seq., 294 et seq. 


. Homicide § 583 (NCI4th)— first-degree murder—acting in 


concert—instructions—no plain error 


There was no plain error in a first-degree murder and assault 
prosecution where defendant Cureton was convicted of felo- 
niously assaulting with a deadly weapon with intent to kill the vic- 
tim Hardin, convicted of the same crime against the victim Foster 
on a theory of acting in concert with defendant Abraham, con- 
victed of first-degree felony murder of the victim Gaddy, and 
defendant Cureton did not object to the instruction at trial but 
contended on appeal that the instructions allowed the jury to 
apply the principle of acting in concert to convict him of felo- 
nious assault and first-degree murder without determining 
whether he, himself, ever formed the requisite intent to kill. 
Because of the instructions which the jury was given and because 
the jury convicted Cureton of felonious assault of Hardin with 
intent to kill, it is inconceivable that the jury would not have 
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found that Cureton shared with Abraham a common purpose to 
assault Foster with the specific intent to kill had the jury been 
clearly instructed that such a finding was required. 


Am Jur 2d, Homicide § 507. 


. Indigent Persons § 24 (NCI4th)— first-degree murder— 


expert on identification—not appointed—no particular- 
ized need 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant Cureton’s motion for an expert in eye- 
witness identification where defendant failed to show how an 
expert would have assisted him materially. This was not a case 
involving the uncorroborated identification of a single eyewit- 
ness, the identification issues for which defendant Cureton 
sought expert assistance involved matters within the scope of the 
jury’s general capability and understanding, and defendant did 
not argue at the motion hearing that an expert in eyewitness iden- 
tification would have afforded him a mechanism for conveying to 
the jury the unreliability of Hardin’s testimony. 


Am Jur 2d, Criminal Law §§ 771, 1006. 


Right of indigent defendant in criminal case to aid of 
state by appointment of investigator or expert. 34 ALR3d 
1256. 


Evidence and Witnesses § 318 (NCI4th)— first-degree 
murder—prior shooting—admissible 


The trial court did not err in a murder and assault prosecu- 
tion where defendant Cureton contended that he was unfairly 
prejudiced by the amount of time the State devoted to developing 
a prior shooting incident, but the State questioned only one eye- 
witness to the prior shooting and the other testimony was to 
describe the chain of custody and examination of the casings 
found at the scene. The evidence was admissible for identifica- 
tion and its purpose was not to show defendant Cureton’s 
character. 


Am Jur 2d, Evidence § 452; Homicide § 312. 
Criminal Law § 319 (NCI4th)— first-degree murder and 


assault—two defendants—motion to sever—denied 


The trial court did not err by denying an assault and murder 
defendant’s motion to sever where defendants were charged with 
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the same offenses, all of which the evidence tended to show arose 
out of a common scheme and were part of the same transaction, 
and their defenses were not antagonistic. Although defendant 
Cureton argues that evidence of a prior shooting would not have 
been admitted against him in a separate trial, that evidence would 
have been admissible against him on the issue of identity. 


Am Jur 2d, Actions § 159.5; Trial §§ 157 et seq. 


Evidence and Witnesses § 2522 (NCI]4th)— first-degree 
murder and assault—mental examination of State’s wit- 
ness—denied 


The trial court did not err in a prosecution for murder and 
assault by denying defendant Cureton’s request to have a State’s 
witness undergo a mental examination. A trial judge does not 
have the authority to compel a witness to submit to a psychiatric 
examination. 


Am Jur 2d, Witnesses § 84. 


Evidence and Witnesses § 2986 (NCI4th)— first-degree 
murder and assault—victim’s prior convictions excluded— 
no error 


The trial court did not err in a prosecution for assault and 
murder by not allowing the defendant to question one of the vic- 
tims regarding charges against him which had been the subject of 
a plea arrangement. Although defense counsel contended that 
this evidence bore on the witness’s lack of character for peace- 
fulness and evidence that he had used the same caliber handgun 
in an assault as was used in this incident should have been 
allowed to impeach his credibility after he denied being armed, 
there was no claim of self-defense in this incident and, even had 
the impeachment theory been urged at trial, the court would have 
been well within its discretion in sustaining the objection 
because the use of the same caliber weapon in the commission of 
an earlier assault has slight bearing, if any, on whether the victim 
was armed during this shooting. 


Am Jur 2d, Witnesses §§ 563 et seq. 


Comment Note.—Impeachment of witness by evidence 
or inquiry as to arrest, accusation, or prosecution. 20 
ALR2d 1421. 


Right to impeach witness in criminal case by inquiry or 
evidence as to witness’ criminal activity for which witness 
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was arrested or charged, but not convicted—modern state 
cases. 28 ALR4th 505. 


Evidence and Witnesses § 3018 (NCI4th)— first-degree 
murder and assault--State’s witnesses—impeachment— 
dismissed charges and warrants—not allowed 


The trial court did not err in a prosecution for murder and 
multiple assaults by not allowing defendant to impeach a victim 
by having him admit that a charge of larceny of an automobile 
was dismissed pursuant to a plea to a drug offense, by not allow- 
ing defendant to question the victim about a pending warrant for 
his arrest for possession of a firearm without a license, or by sus- 
taining the State’s objection when trial counsel asked another 
State’s witness whether there were any charges pending against 
him when counsel interviewed him. 


Am Jur 2d, Witnesses §§ 587-590. 


Comment Note.—Impeachment of witness by evidence 
or inquiry as to arrest, accusation, or prosecution. 20 
ALR2d 1421. 


Right to impeach witness in criminal case by inquiry or 
evidence as to witness’ criminal activity not having resulted 
in arrest or charge—modern state cases. 24 ALR4th 333. 


Criminal Law § 497 (NCI4th)— first-degree murder and 
assault—jury deliberations—use of transcripts denied 


The trial court did not abuse its discretion by denying the 
jury’s request for copies of the transcript of trial testimony while 
allowing the jury’s request to view exhibits in the jury room. 
The jury requested copies of the entire transcript and, while the 
defense initially objected to the jury’s examination of the 
exhibits, the objection was subsequently withdrawn. 


Am Jur 2d, Trial §§ 1665 et seq. 


Evidence and Witnesses § 761 (NCI4th)— first-degree 
murder and assault—inadmissible hearsay—not prejudicial 


There was no prejudicial error in a prosecution for murder 
and multiple assaults where the trial court admitted testimony 
from one witness that two of the victims had come to her door 
with one of them saying “Tari has assassinated Tyrone” and testi- 
mony from another witness that the same victim had awakened 
him in the early morning hours and told him that “[H]e was run- 
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ning away from the scene of the shooting, as he was running 
away, he could see out of the corner of his eye. [Defendants] was 
shooting, both of them.” Assuming that these out-of-court state- 
ments were inadmissible hearsay because they went so far 
beyond the witness’ in-court testimony as not to be corrobora- 
tive, there was no prejudice because the other evidence estab- 
lished clearly and overwhelmingly that either defendant Cureton 
or defendant Abraham, acting in concert with the other, shot and 
killed one victim as he attempted to flee. There is no possibility 
that a different result would have occurred at trial had the com- 
plained-of evidence not been admitted. 


Am Jur 2d, Appeal and Error § 806. 


Criminal Law § 461 (NCI4th)— first-degree murder and 
assault—prosecutor’s argument—matters not in evi- 
dence—no gross impropriety 


There was no gross impropriety in a prosecution for first- 
degree murder and assault from the prosecutor's argument that 
an officer had identified defendant Cureton from a photograph 
when the jury had not heard evidence concerning the officer’s 
examination of a photograph. The objection which was sustained 
at trial concerned the officer’s search through police records, 
which would have revealed a prior police record but no reference 
to that search was made. Merely stating that the officer identified 
defendant Cureton from a photograph was an innocuous com- 
ment which could not be deemed improper even though there 
was no evidence at trial concerning a photograph. 


Am Jur 2d, Trial §§ 609 et seq. 


Criminal Law § 928 (NC]4th) — murder and assault—incon- 
sistent verdicts 


The trial court properly declined to accept the original verdict 
in a prosecution for murder and multiple assaults and properly rein- 
structed the jury and directed it to retire and deliberate further 
where the jury first returned guilty verdicts against defendant 
Cureton for assaulting Hardin with a deadly weapon with intent to 
kill, of assaulting Foster with a deadly weapon with intent to kill 
under the theory of acting in concert, of first-degree murder of 
Gaddy, and of second-degree murder of Gaddy under the theory of 
acting in concert without premeditation and deliberation. A defend- 
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ant may be convicted of only one degree of homicide for a single 
murder. 


Am Jur 2d, Trial §§ 1806 et seq. 


Inconsistency of criminal verdict as between different 
counts of indictment or information. 18 ALR3d 259. 


Evidence and Witnesses § 2477 (NCI4th)— murder and 
assault—-sequestration of witnesses—pretrial meeting—no 
violation of sequestration order 


The trial court did not err by failing to find a violation of its 
sequestration order based on the prosecutor's alleged joint pre- 
trial conferences with witnesses where the order contemplated 
nothing more than the sequestration of witnesses during their tes- 
timony. Neither N.C.G.S. § 8C-1, Rule 615 nor the trial court’s 
order precluded counsel from interviewing witnesses together in 
preparation for trial. 


Am Jur 2d, Trial §§ 240 et seq. 


Prejudicial effect of improper failure to exclude from 
courtroom or to sequester or separate state’s witnesses in 
criminal case. 74 ALR4th 705. 


Evidence and Witnesses § 1070 (NCI4th)— murder and 
assault—flight—evidence sufficient to support instruction 


The evidence was sufficient to support an instruction on 
flight in a prosecution for murder and assault where both defend- 
ants were seen by an officer walking away from the scene short- 
ly after the shooting occurred; defendants detoured across a 
parking lot as the officer approached; defendants denied hearing 
any shooting and continued to walk away; and defendant Cureton 
was arrested three weeks later after an officer found him hiding 
in a closet underneath a pile of clothing. Moreover, the instruc- 
tion did not express an opinion on the flight issue where the court 
accurately informed the jury that it was the contention of the 
State, not the defendants, that defendants had fled. 


Am Jur 2d, Evidence §§ 532 et seq. 


Appeal of right by defendants pursuant to N.C.G.S. § 7A-27(a) 


from judgments imposing sentences of life imprisonment entered by 
saunders, J., at the 7 January 1991 Criminal Session of Superior 
Court, Mecklenburg County, upon a jury verdict finding defendants 
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guilty of first-degree murder. Defendants’ motion to bypass the Court 
of Appeals as to additional judgments was allowed by the Supreme 
Court on 27 April 1992. Heard in the Supreme Court on 18 March 
1993. 


Michael F. Easley, Attorney General, by Debra C. Graves, 
Assistant Attorney General, for the State. 


Joseph F. Lyles for defendant-appellant Abraham. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Gordon 
Widenhouse, Assistant Appellate Defender, for defendant- 
appellant Cureton. 


EXUM, Chief Justice. 


Defendants James Tyrone Abraham and Patrick Lavell Cureton 
were indicted for the first-degree murder of Tariano Gaddy and for 
felonious assaults against Darryl Foster and Joice Hardin. They were 
tried capitally in a joint trial. A jury convicted each defendant of first- 
degree murder on the theory of felony murder and two counts of 
assault with a deadly weapon with intent to kill. Upon the jury’s rec- 
ommendation of life imprisonment for both defendants on the first- 
degree murder convictions, the trial court imposed a life sentence on 
each defendant and a consecutive three-year sentence on one assault 
conviction. The trial court arrested judgment on the other assault 
conviction as to each defendant. 


On appeal, defendant Abraham brings forth six assignments of 
error and defendant Cureton brings forth twelve assignments of error. 
Because of a fatal variance in the indictments for felonious assault of 
Joice Hardin, we arrest judgment on defendant Abraham’s conviction 
for assault with a deadly weapon with intent to kill Joice Hardin. We 
conclude defendants’ trial was otherwise free of prejudicial error. 


I. 
The State’s evidence tended to show the following: 


In November 1989 Darry] Foster, then age twenty three, lived with 
his mother and two sisters in Charlotte. Joice (“JJ”) Hardin, then age 
seventeen, lived with the Foster family. 


On the evening of 28 November 1989, Foster, Hardin and Tariano 
Gaddy, the deceased, drank beer at the Hornet’s Rest Motel and 
returned to the Foster house. After Foster gave Gaddy his blue- 
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hooded coat to wear, the three men proceeded to Dave’s Liquor 
House on Rozzells Ferry Road. A man identified only as “Steve” 
joined them en route. Upon entering the liquor house, Foster noticed 
a blue Cadillac he identified as belonging to defendant Cureton 
parked in front of the building. 


Around 1:30 a.m. on 29 November 1989, Sharon Whitley (alias 
“Sharon Tate”) observed defendant Abraham and two or three other 
men outside the area of the liquor house. Whitley observed Abraham 
and the others get into a blue Cadillac and drive toward Oregon and 
Lander streets. 


When Whitley saw Foster and Hardin in the liquor house, she 
informed them that defendant Abraham and some other men had 
gone down the street. Without responding, Foster and Hardin, along 
with Gaddy and Steve, left the liquor house and proceeded down 
Rozzells Ferry Road in the direction of Halsey Street. To reach Halsey 
Street, the four men headed in the direction of Lander Street and Ore- 
gon Street and followed a shortcut on Lander Street. The shortcut 
took them through a parking lot behind an establishment called the 
Queens and Kings Lounge. 


As they proceeded through the lot, defendants Abraham and 
Cureton stepped out from behind the lounge. Foster had known 
Abraham for about three years and Cureton for about seven years. 
Abraham told the four men that he heard someone had fired shots at 
his mother’s house. When Foster denied Abraham’s accusation, 
Cureton displayed a gun and pointed it toward the four men. At that 
time, Abraham’s hand was inside his trenchcoat pocket. Cureton shot 
twice in the air, and Foster, Hardin, Steve and Gaddy began to run. 
Several gunshots ensued. Foster heard about fourteen gunshots. 
Foster fell into some bushes and then ran across Lander Street. As he 
did so, he saw defendants walking behind a house on Rozzells Ferry 
Road. He then got up and ran home where he found Hardin holding a 
shotgun in the driveway. 


Hardin also had run toward the bushes. Hardin had known 
Abraham for about a year. He saw Cureton shoot in his direction and 
Abraham shoot toward the right side of the street where Foster had 
run. At that time, both defendants were standing in the middle of the 
street. Hardin ran toward Boyd Street and began walking when he 
reached a path. On the path, Hardin met a man he knew by the name 
of Rocky and borrowed a shotgun from him. He then proceeded to the 
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Foster house. Hardin did not see what happened to Gaddy. Hardin’s 
leg was grazed by a bullet as he ran. 


While at the Foster house, Foster and Hardin discussed the shoot- 
ing with Foster’s mother. Foster’s sister arrived about fifteen minutes 
later and drove the two men to Westwood where they visited a friend, 
Herman Meeks. On their way to Meeks’ house, Foster and Hardin 
drove by Lander Street where they saw Gaddy’s body in the street sur- 
rounded by police. From Meeks’ house the two men went to the 
Knights Inn and registered for a room. 


In the early morning of 29 November Joseph Adamo, a patrol offi- 
cer with the Charlotte Police Department, was parked in the vicinity 
of Nelson Avenue, located across Rozzells Ferry Road from Lander 
Street. He heard gunshots coming from the Lakeview neighborhood, 
which is in the vicinity of Lander and Boyd streets. Adamo proceed- 
ed toward the area of the shooting without sirens or blue lights and 
arrived within a few minutes. He approached Oregon Street and 
observed two men, later identified as defendants Abraham and 
Cureton, walking toward his car. As Adamo approached defendants, 
they detoured across a parking lot. Adamo stopped his car and asked 
defendants if they had heard any gunshots. Without stopping or slow- 
ing down, defendants told Adamo that they had not heard anything. 
Adamo proceeded toward Lander Street where he found Gaddy’s 
body prone in the middle of the street. Gaddy had blood around his 
head and showed no signs of a pulse. 


An autopsy revealed that Gaddy had received four gunshot 
wounds. One bullet had entered his head above the right ear and 
passed through the brain before exiting. A second bullet had entered 
the neck and then traveled up through the head. A third had entered 
the right arm, abdomen and liver, and a fourth bullet had entered the 
sole of the right foot. The cause of death was determined to be gun- 
shot wounds to the head and abdomen. The autopsy further revealed 
powder particles around the entrance wound to the head, indicating 
that this wound had been delivered at a range of two to three feet. 


Officer C.D. Bryant, Charlotte Police Department crime scene 
technician, arrived at Lander Street at 2:23 a.m. on 29 November and 
found Gaddy dead in the street wearing a blue, blood-stained, hooded 
coat, a Yale University sweatshirt and jeans. Bryant found eight spent 
casings at the scene. One of the casings was found next to Gaddy’s 
head, and others were strewn up the street to as far as 45 feet from 
Gaddy’s body. 
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Todd Nordhoff, a firearms and tool examiner with the Charlotte 
Police Department Crime Laboratory, examined the casings and 
determined that they were all 9 mm. Luger semi-automatic casings 
which had been fired from two firearms—five had been fired from 
one firearm and three from another firearm. Nordhoff determined 
that two bullets recovered from Gaddy’s neck and abdomen were 
consistent with 9 mm., or .38-caliber, bullets and had been fired from 
the same weapon. He could not determine, ballistically, whether the 
bullets had been fired from the same weapon which fired the 
cartridges. 


On 30 November Officer Adamo determined that Abraham was 
one of the men he had earlier witnessed walking near the scene of the 
shooting. Upon discussing the incident with Officer Hollingsworth, 
Adamo identified Cureton as the man he had seen with Abraham. 


Cureton presented no evidence. Abraham, however, presented 
evidence which included the testimony of Willie Beckman and 
Spencer Hunter. Beckman testified he saw Hardin and Foster after 
the shooting and that Hardin was carrying a handgun. Hunter testified 
he lived in Foster’s neighborhood at the time of the shooting. When 
he heard gunfire, he went outside and saw Foster and Hardin running 
up a path through a neighboring field. Hunter testified that Foster was 
carrying a long gun, either a rifle or a shotgun. 


The jury returned verdicts finding Abraham guilty of the follow- 
ing crimes: assault with a deadly weapon with intent to kill Hardin by 
acting in concert; assault with a deadly weapon with intent to kill 
Foster; first-degree felony murder of Gaddy; and second-degree mur- 
der of Gaddy by acting with malice but without premeditation and 
deliberation. 


The jury found Cureton guilty of the following crimes: assault 
with a deadly weapon with intent to kill Foster by acting in concert; 
assault with a deadly weapon with intent to kill Hardin; first-degree 
felony murder of Gaddy; and second-degree murder of Gaddy by act- 
ing in concert without premeditation and deliberation. 


The trial court, apparently believing the verdicts finding defend- 
ants guilty of both first- and second-degree murder of Gaddy were 
inconsistent and mutually exclusive, reinstructed the jury on first- 
degree murder, felony-murder and second-degree murder and asked 
the jury to reconsider its verdicts as to those charges. After about 
three hours, the jury returned verdicts finding both defendants guilty 
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of first-degree felony murder of Gaddy; not guilty of first-degree 
murder by premeditation and deliberation and not guilty of second- 
degree murder. 


Each defendant appealed separately and has filed separate briefs. 
Except for one issue common to both defendants, each defendant has 
raised different questions on appeal. 


Defendant Abraham 
II. 


[1] Abraham first contends the trial court erred in denying his motion 
to dismiss on the ground that the evidence was insufficient to prove 
that either Abraham or Cureton fired the fatal bullets. He argues that 
even though the evidence is sufficient to place him at the scene and 
to show he discharged a 9 mm. handgun, the evidence is insufficient 
to show that either he or someone acting in concert with him fired the 
fatal shots. 


We find these contentions without merit. On a motion to dismiss, 
the trial court must view all the evidence, whether competent or 
incompetent, in the light most favorable to the State, giving the State 
the benefit of every reasonable inference to be drawn from it and 
resolving any contradiction in the evidence in its favor. State v. 
Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984); State v. 
Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 382 (1988). “The question 
for the court is whether substantial evidence—direct, circumstantial, 
or both—supports each element of the offense charged and defend- 
ant’s perpetration of that offense.” State v. Rannels, 333 N.C. 644, 659, 
430 S.E.2d 254, 262 (1993). “ ‘Substantial evidence’ is that amount of 
relevant evidence that a reasonable mind might accept as adequate to 
support a conclusion.” State v. Cox, 303 N.C. 75, 87, 277 S.E.2d 376, 
384 (1981). “If there is substantial evidence of each element of the 
offense charged, or any lesser included offenses, the trial court must 
deny the motion to dismiss . . . and submit [the charges] to the jury 
for its consideration; the weight and credibility of such evidence is a 
question reserved for the jury.” State v. McAvoy, 331 N.C. 583, 589, 
417 $.E.2d 489, 493 (1992). 


“Under the doctrine of acting in concert, if two or more persons 
act together in pursuit of a common plan or purpose, each of them, if 
actually or constructively present, is guilty of any crime committed by 
any of the others in pursuit of the common plan.” State v. Laws, 325 
N.C. 81, 97, 381 S.E.2d 609, 618 (1989), judgment vacated on other 
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grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 (1990), on remand, 328 N.C. 
550, 402 S.E.2d 573, cert. denied, —— U.S. —, 116 L. Ed. 2d 174 
(1991), quoted in State v. Cook, 334 N.C. 564, 433 S.E.2d 730 (1993). 
This is true even where “the other person does all the acts necessary 
to commit the crime.” State v. Jeffries, 333 N.C. 501, 512, 428 S.E.2d 
150, 156 (1993). 


Murder is defined as the unlawful killing of another human being 
with malice and with premeditation and deliberation. N.C.G.S. § 14-17 
(1993); State v. Bonney, 329 N.C. 61, 77, 405 S.E.2d 145, 154 (1991). 
Felony murder is murder “committed in the perpetration or attempt- 
ed perpetration of any arson, rape or sex offense, robbery, kidnap- 
ping, burglary, or other felony committed or attempted with the use 
of a deadly weapon.” N.C.G.S. § 14-17; State v. Cook, 334 N.C. at 570, 
433 S.E.2d at 733. Assault with a deadly weapon with intent to kill, 
N.C.G.S. § 14-32, is a felony involving use of a deadly weapon which 
would support a conviction of felony murder where the requisite rela- 
tionship exists between the assault and the homicide. In State v. 
Fields, 315 N.C. 191, 197, 337 S.E.2d 518, 522 (1985), we stated: 


A killing is committed in the perpetration or attempted perpetra- 
tion of a felony for the purposes of the felony murder rule where 
there is no break in the chain of events leading from the initial 
felony to the act causing death, so that the homicide is part of a 
series of incidents which form one continuous transaction. 


The evidence taken in the light most favorable to the State would 
permit a jury to find the following facts: Foster, Hardin, Steve and 
Gaddy were walking back to Foster's mother’s house when they were 
accosted by defendants Abraham and Cureton on Lander Street. 
Words were exchanged and both Abraham and Cureton began firing 
handguns. As Hardin and Foster ran away, Hardin’s leg was grazed by 
a bullet. Hardin fell into some nearby bushes and watched Cureton 
fire in his direction and Abraham fire in Foster’s direction. After the 
shooting, Gaddy was found dead in the middle of Lander Street with 
fatal gunshot wounds to his head and abdomen and another wound to 
the sole of his foot. 


From this evidence, the jury could reasonably infer as follows: 
Abraham and Cureton were acting in concert when they accosted the 
other four men and began firing their weapons; the other four men 
were unarmed and ran when the shooting began; Cureton shot at and 
wounded Hardin; Abraham shot at Foster; bullets fired during one of 
these assaults by either Cureton or Abraham fatally wounded Gaddy 
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while Gaddy was running away. These inferences would support the 
first-degree felony murder verdicts against both defendants as 
returned by the jury on the theory that the bullets which killed Gaddy 
were fired during the course of one of the felonious assaults so that 
the assaults and the homicide were part of a continuous transaction. 
Since the evidence supports the guilt of both defendants as to all of 
the felonious assaults, 1t makes no difference which of the felonious 
assaults is the underlying felony or which defendant actually fired the 
fatal shots or whether defendants intended that Gaddy be killed. See 
State v. Avery, 315 N.C. 1, 337 S.E.2d 786 (1985); State v. Streeton, 231 
N.C. 301, 56 S.E.2d 649 (1949). 


Abraham’s reliance on State v. Bonner, 330 N.C. 586, 411 S.E.2d 
098 (1992) and State v. Daniels, 300 N.C. 105, 265 S.E.2d 217 (1980) is 
misplaced. In Bonner, Officer Pruitt, an off-duty police officer who 
was Serving as a Security guard at a restaurant, shot and killed two of 
four armed felons as they attempted to rob the restaurant. The 
defendants, the two surviving felons, escaped unharmed and later 
pled guilty to two counts of first-degree felony murder for the deaths 
of their accomplices, as well as the underlying felony of armed rob- 
bery. On appeal the defendants assigned error to the trial court’s 
denial of their motions to withdraw their pleas on the ground that 
there was no factual basis to support the convictions for felony mur- 
der. This Court, agreeing with defendants’ position, reversed the con- 
victions, holding that the doctrine of felony murder did not extend to 
a killing which, although occurring during the commission of a felony, 
was directly attributable to defendants’ adversary who was not acting 
in concert with them. Jd. at 544-45, 411 S.E.2d at 603. In the present 
case, there is no evidence of shooting by anyone other than defend- 
ants. Unlike the conviction in Bonner, Abraham’s conviction is based 
upon deadly actions committed by Abraham or his accomplice, 
Cureton, and not by any adversary. 


In Daniels the evidence showed that the defendant and the 
deceased, two fleeing felons, were hiding in a wooded area surround- 
ed by numerous armed police officers. After an exchange of gunfire 
between the felons and the police, the deceased was found dead from 
a gunshot wound to the head. This Court held that the State had failed 
to prove whether the deceased was killed by the defendant, the 
police, or someone else. Jd. at 114, 265 S.E.2d at 222. Although the 
State established that many of the officers did not fire their weapons, 
it did not establish that no officer fired one. Jd. Defendant and the 
deceased ran into the woods together; however, the deceased had not 
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been shot at close range. The Court further noted that the deceased 
was shot within forty feet of a residence in a thickly settled residen- 
tial area, thus allowing for the possibility that someone in the resi- 
dence or in a nearby residence had fired a shot. Jd. Based on this 
evidence, the Court in Daniels held “the facts and circumstances 
{did] nothing more than raise a suspicion of defendant's guilt of homi- 
cide.” Id. Unlike Daniels, the State’s evidence here, as we have 
shown, permits a reasonable inference that the source of the fatal 
shots was either defendant Abraham or defendant Cureton, who were 
acting in concert. 


Uf. 


[2] By another assignment of error, defendant Abraham contends 
submission to the jury of first-degree felony murder was error 
because there is no evidence of an underlying felony that could sup- 
port such a theory. Defendant argues that the felonious assaults 
merged with the homicide and the only proper theory by which he 
could be convicted of murder on the basis of the assaults is that of 
transferred intent. For the application of the merger doctrine, he 
relies on People v. Ireland, 70 Cal. 2d 522, 450 P.2d 580, 75 Cal. Rptr. 
188 (1969), which said that a “felony murder instruction may not 
properly be given when it is based upon a felony which is an integral 
part of the homicide and which the evidence produced by the prose- 
cution shows to be an offense included in fact within the offense 
charged.” Id. at 539, 450 P.2d at 590, 75 Cal. Rptr at 198 (1969). Ireland 
applied this principle where the felonious assault and the homicide 
were committed against the same victim. The Court held that defend- 
ant could not be convicted of first-degree murder on the theory that 
the felonious assault which resulted in death was the underlying 
felony. 


This Court has previously declined to apply /reland in the context 
of a murder committed when defendant fired into an occupied 
dwelling; and, relying on earlier precedents, we held the defendant 
could be convicted of first-degree felony murder when the underlying 
felony was firing into an occupied dwelling. State v. Wall, 304 N.C. 
609, 286 S.E.2d 68 (1982). The Court said that while discharging a 
firearm into occupied property appeared to be an integral part of the 
homicide, the legislature clearly intended to include this type of 
felony when it revised the homicide statute in 1977 to state, without 
ambiguity, that felony murder included a killing committed during the 
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commission or attempted commission of a felony “with the use of a 
deadly weapon.” Id. at 614, 286 S.E.2d at 72. 


Wall controls our resolution of this assignment of error. Because 
it is a felony committed with use of a deadly weapon, an assault with 
a deadly weapon with intent to kill will support a conviction of first- 
degree murder under the felony-murder rule where the victim of the 
felonious assault and the victim of the homicide are different 
persons. 


Defendant argues that applying the felony murder rule to the 
facts here undercuts the more appropriate doctrine of transferred 
intent. The doctrine of transferred intent provides: 


(ijt is an accepted principle of law that where one is engaged in 
an affray with another and unintentionally kills a bystander or a 
third person, his act shall be interpreted with reference to his 
intent and conduct towards his adversary. Criminal liability, if 
any, and the degree of homicide must be thereby determined. 
Such a person is guilty or innocent exactly as [if] the fatal act had 
caused the death of his adversary. It has been aptly stated that 
“The malice or intent follows the bullet.” 


State v. Wynn, 278 N.C. 513, 519, 180 S.E.2d 135, 189 (1971) (citations 
omitted). The State concedes that the evidence would have supported 
an instruction on transferred intent, saying, “[t]here are facts... 
which strongly suggest that the real targets were Foster and Hardin, 
and that Gaddy, having donned Foster’s jacket . . . was killed by mis- 
take.” Failure to give such an instruction though, the state argues, 
was beneficial to defendant. The jury found defendant guilty of two 
felonious assaults having as an essential element an intent to kill. Had 
the doctrine of transferred intent been submitted to the jury as a basis 
for the murder conviction, the jury would have had yet another theory 
upon which to find defendant guilty of first-degree murder on the 
basis of a specific intent to kill after premeditation and deliberation. 


We agree with the State. While the evidence might have support- 
ed a transferred intent instruction, failure to give it could not have 
been detrimental to defendant. Defendant's argument that presenting 
the case to the jury on the theory of transferred intent rather than 
felony murder might have resulted in a verdict of second-degree, 
rather than first-degree, murder is pure speculation. The felony mur- 
der theory upon which the case was submitted was fully supported by 
the evidence. Failure to submit the case on a transferred intent theory 
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that might also have been supported by the evidence gives defendant 
no cause to complain. 


IV. 


[3] By another assignment of error, defendant Abraham contends the 
trial court erred in denying his motion to have three defense witness- 
es appear unrestrained in civilian clothing. In support of his con- 
tention defendant directs the Court to consider the following 
colloquy which transpired between the trial court and Ms. Berry, 
defendant’s counsel, outside the presence of the jury: 


Court: I understand from earlier conversations that some wit- 
nesses may be those individual [sic] who are in custody, so they 
will be brought over in leg irons since the Sheriff has indicated 
that they are security risks. 


Ms. BERRY: Well, your honor, we would take the position that 
they are not—they have been writ’ed here, so they have no choice 
about being here. They are not here for any purpose but to take 
the witness stand and say what they know. They are going to have 
their orange jumpsuit [sic] on, unlike Mr. Hardin who they pre- 
sented, not only in street clothes but without any kind of shack- 
les whatsoever. So, I would say respectfully to the Court, that if 
you look at the records of the two individuals that we are talking 
about, as far as violence and threats to other people they pale in 
comparison to Mr. Hardin. 


Court: Mr. Hardin is currently serving time for what, common 
law robbery? 


Ms. Berry: He is serving two consecutive ten year sentences 
for assault with a deadly weapon with intent to kill inflicting 
serious injury, breaking and entering, and larceny of a residence, 
and common law robbery which was reduced from armed rob- 
bery, plus a common law robbery from this jurisdiction as well, 
Your Honor. 


Court: Which—who do you intend to call first from the 
prison, from the jail? 


Ms. Berry: Rollins... 
Court: Rollins? 


Ms. BErRry: Rollins Hunter. 
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Court: Oh, Rollins Hunter. What is he in custody for? 


Ms. Berry: Your Honor, [ think he is presently in custody as a 
habitual felon. 


Court: Habitual felon? 


Ms. Berry: Yes. I think he got a fourteen year sentence as a 
habitual felon. 


Court: He will come in in leg irons. And the other individual 
who is in jail. 

Ms. Berry: He is Willie Beckham, Your Honor. Mr. Butler pros- 
ecuted him for the offenses of which he is currently in custody 
on. My understanding is one is possession of cocaine, that main- 
taining a dwelling statute, and misdemeanor drug paraphernalia. 


Court: What is his sentence? 


Ms. BeERrRY:: I think he got like a five year sentence, Your 
Honor. 


Court: What is his criminal record? 


Mr. BUTLER: I don’t recall his record, Your Honor. I don’t have 
that with me. 


Court: Sheriff, are you familiar with the record of him—who 
is the deputy in charge.... 


BAILIFF: No, sir. We didn’t think we would need his record. 
Anytime that [sic] are charged with a felony, we would like to 
have the leg irons on them. 


Court: All right. 


Ms. Berry: We would just ask the Court to look at this in 
terms of fairness, and as to what was done for the State as far as 
their witnesses are concerned. 


Court: Well, of course, the Court has allowed the Defendants 
to be in here—the defendants are not shackled while they are in 
the courtroom, and one of them is serving time for an offense of 
violence. The Court allowed the State’s witness, who is also serv- 
ing time for a crime of violence, to appear in the courtroom with 
the Deputy sitting right next to him. The Court has allowed the vic- 
tims to be unshackled while in the courtroom and in street clothes, 
but I am not going to extend that to anyone else at this time. 
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Ms. Berry: As a—just from a procedural standpoint, and in 
terms of fairness, would the Court consider allowing these wit- 
nesses to be brought in and placed in the witness chair outside 
the presence of the jury. They would have to kind of shuffle in 
with the leg iron shuffle. 


COURT: Yes, ma’am. Certainly. 


The record thus reveals that Ms. Berry never moved that defense 
witnesses be permitted to appear in civilian clothes or unrestrained. 
She requested only that the shackled defense witnesses be placed in 
the witness chair outside the presence of the jury. The trial court 
granted this request. 


The trial court’s approach to the clothing of the various witnesses 
and parties appears to have been this: It permitted the prosecuting 
witnesses and the defendants, the parties to the case, to appear in 
street clothes and unshackled. At the time, both defendants and one 
of the prosecuting witnesses were incarcerated. It drew the line, how- 
ever, at witnesses who were neither victims nor defendants out of a 
legitimate concern for the safety of the courtroom. These kinds of 
decisions are left to the trial court’s discretion. N.C.G.S. § 15A-1031 
(1988) (trial court may order witness be subjected to physical 
restraint in courtroom when judge finds restraint reasonably neces- 
sary to provide for safety of persons); cf. State v. Tolley, 290 N.C. 349, 
226 S.E.2d 353 (1976). There has been no abuse of that discretion 
shown here. 


Defendant argues that the trial court’s decision to allow defense 
witnesses to appear shackled and in prison uniform was tantamount 
to expressing an opinion from the bench as to the credibility of these 
witnesses and, as such, amounted to prejudicial error. In support of 
this contention, defendant relies on State v. McBryde, 270 N.C. 776, 
155 S.E.2d 266 (1967); State v. Simpson, 233 N.C. 438, 64 S.E.2d 658 
(1951); and State v. McNeill, 231 N.C. 666, 58 S.E.2d 366 (1950). We 
find these cases to be distinguishable. In all three cases, the Court 
found prejudicial error where defense witnesses were arrested in 
court in the presence of the jury. The defense witnesses here were 
already in the custody of state penal institutions. Though the wit- 
nesses were shackled while in the courtroom, they were placed in, 
and removed from, the witness chair outside the presence of the jury. 


Defendant’s assignmerit of error is overruled. 
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V. 


[4] By another assignment of error, defendant contends the trial 
court erred prejudicially in allowing evidence of a prior assault 
involving defendants on 26 September 1989. This evidence was 
offered under Evidence Rule 404(b) to prove the identity of Foster’s, 
Hardin’s, and Gaddy’s assailants. 


State’s witness William D. Johnson testified that on the evening of 
26 September 1989 he was walking down Tuckaseegee Road in Char- 
lotte with another person when a blue Cadillac passed him. The Cadil- 
lac turned around and a man whom Johnson identified as Abraham 
emerged from behind the car and shot Johnson. Johnson identified 
the driver of the Cadillac as Cureton. Charlotte Police Officer Joseph 
V. Lombardo testified that on 26 September 1989 he and Officer A.D. 
Horton went to Tuckaseegee Road in response to the sound of gun- 
shots. Lombardo searched for evidence at the crime scene and uncov- 
ered one bullet and two shell casings. Todd Nordhoff, a firearms and 
tool examiner with the Charlotte Police Department Crime Laborato- 
ry, testified that he examined and compared the casings found at the 
scene of the 26 September shooting and determined that they came_ 
from the same gun as three of the casings found at the 29 November 
1989 shooting. 


Evidence Rule 404(b) provides: 


Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 


N.C.G.S. § 8C-1, Rule 404(b) (1992). “The use of evidence as permit- 
ted under Rule 404(b) is guided by two constraints: similarity and 
temporal proximity.” State v. Artis, 325 N.C. 278, 299, 384 S.E.2d 470, 
481 (1989), judgment vacated, 494 U.S. 1023, 108 L. Ed. 2d 604, on 
remand, 327 N.C. 470, 397 S.E.2d 223 (1990), on remand, 329 N.C. 
679, 406 S.E.2d 827 (1991). Insofar as the characteristics of the prior 
act are unlike those of the offense with which defendant is currently 
charged, the prior act’s probative value is diminished; and when the 
prior act is similar to the current offense but separated by a long peri- 
od of time, “commonalities become less striking, and the probative 
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value of the analogy attaches less to the acts than to the character of 
the actor.” Id. 


Defendant concedes that a space of two months between the 
prior act and the current offenses meets the temporal proximity test. 
He contends, however, that the prior act and the current offenses 
were not sufficiently similar. 


We disagree. This Court recently addressed a like issue in State v. 
Garner, 331 N.C. 491, 417 S.E.2d 502 (1992). In that case the defend- 
ant was tried for armed robbery and first-degree murder of Eva 
Harrelson. The State sought to admit evidence showing the defendant 
had attempted to murder a taxicab driver three weeks after the mur- 
der of Harrelson. Evidence revealed that on both occasions the 
assailant had used the same gun. The Court found no error in the 
admission of the evidence, holding that “the evidence concerning 
the defendant’s attempted murder of the taxicab driver three weeks 
later with the same gun tended to prove the defendant’s possession 
and control of the weapon at a time close in proximity to that of the 
Harrelson murder.” Jd. at 509, 417 S.E.2d at 512. 


In the instant case, several factors are common to the prior 
assault and the offenses for which defendants were being tried. The 
casings recovered from the 26 September shooting matched those 
fired from one of the guns at the 29 November offenses. Thus, there 
was evidence, as in Gardner, tending to show that one of the guns 
used in both incidents was in the control of defendant Abraham or his 
confederate. Further, on both occasions witnesses identified defend- 
ants Abraham and Cureton in a blue Cadillac on a Charlotte street 
before they began the respective assaults. 


Given the relatively close temporal proximity between the two 
incidents, we conclude their similarities are sufficient to be probative 
on the issue of the identity of the assailants in the instant case. 


VI. 


[5] By arelated assignment of error, defendant contends that even if 
this Court were to hold that evidence of the 26 September assault was 
properly admitted, the manner in which the evidence was used by the 
prosecution in closing argument was improper and prejudicial to 
defendant. 


In closing argument the prosecution argued: 
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Why in the world is everybody picking on Tyrone Abraham 
and Patrick Cureton? Why? Ladies and gentlemen, they’re guilty. 
They’re guilty. I mean, you know, they are guilty. The physical evi- 
dence supports it. People that don’t know each other says {sic] 
that Abraham’s shooting at them. He’s in a blue Cadillac, riding 
around in the cover of darkness, shooting at people, trying to kill 
people. 


Make him stop, ladies and gentlemen. It’s time to make him 
stop because it ain’t right. You don’t kill people, unprovoked, 
maliciously, violently—and that’s what he did. He killed him. He 
shot him in the head. He shot him in the foot; he shot him in the 
body. He killed him worse than a hunter is allowed to go out and 
kill his game. You can’t go out and kill like that. I’d ask, ladies and 
gentlemen, that you stop him. 


At trial defendant raised no objection to the argument. Defendant 
now contends, however, that the prosecutor’s argument was a “broad- 
side attack” on defendant’s character, culminating in an inflammatory 
plea to the jury to “make him stop.” 


The law regarding arguments of counsel is well established: 
Counsel must be allowed wide latitude in arguing hotly contested 
cases. State v. Wilson, 335 N.C. 220, 225, 486 S.E.2d 831, 834 (1993); 
State v. Covington, 317 N.C. 127, 348 S.E.2d 524 (1986); State v. 
Williams, 314 N.C. 337, 333 S.E.2d 708 (1985). Counsel may argue the 
facts in evidence together with all reasonable inferences that may be 
drawn therefrom in presenting counsel’s side of the case. State v. 
Gibbs, 335 N.C. 1, 64, 486 S.E.2d 321, 357 (1993), cert. denied, —— 
U.S.—, 129 L. Ed. 2d 881 (1994). Whether counsel has abused this 
right is a matter ordinarily left to the sound discretion of the trial 
court. Wilson, 335 N.C. at 225, 486 S.E.2d at 834. Where defendant 
fails to object to an alleged impropriety in the State’s argument and so 
flag the error for the trial court, “the impropriety ... must be gross 
indeed in order for this court to hold that a trial judge abused his dis- 
cretion in not recognizing and correcting ex mero motu an argument 
which defense counsel apparently did not believe was prejudicial 
when he heard it.” State v. Johnson, 298 N.C. 355, 369, 259 S.E.2d 752, 
761 (1979); accord State v. Taylor, 337 N.C. 597, 447 S.E.2d 360 
(1994). 





We have carefully reviewed the prosecutor’s argument, taking 
heed of those portions to which defendant now assigns error. We con- 
clude there was no error, much less any gross impropriety. 
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Prior to its comments regarding the 26 September assault, the 
prosecution advised the jury that the evidence surrounding this inci- 
dent was properly admitted at trial for the limited purpose of show- 
ing identity. Therefore, it was not improper for the prosecution to 
reference the 26 September shooting in conjunction with the current 
offense and emphasize the similarities between the two incidents, 
such as the fact that a blue Cadillac had been identified on both occa- 
sions. Nor was it improper for the prosecution to note that different 
and unrelated witnesses had testified that defendant Abraham had on 
separate occasions assaulted them with a deadly weapon in order to 
help the State prove the identity of the assailants who were on trial. 


As for the prosecution’s request of the jury to “make him stop,” 
this argument was an appeal by the prosecution to convict defendant 
to deter his assaultive behavior. While the prosecution may not argue 
the effect of defendant’s conviction on others, i.e., general deter- 
rence, the prosecution may argue specific deterrence, that is, the 
effect of conviction on defendant himself. State v. Syriant, 333 N.C. 
350, 397, 428 S.E.2d 118, 144 (1993) (specific deterrence argument, 
“the only way to insure he won't kill again is the death penalty,” not 
improper), cert. denied, -— U.S. -——-, 126 L. Ed. 2d 341 (1993), reh’g 
denied, —~— U.S. —, 126 L. Ed. 2d 707 (1994); State v. Zuniga, 320 
N.C. 233, 268-69, 357 S.E.2d 898, 920-21 (specific deterrence argu- 
ment, “Justice is making sure that [defendant] is not ever going to do 
this again,” not improper), cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 
(1987), denial of post-conviction relief rev'd, 336 N.C. 508, 444 S.E.2d 
443 (1994). 


The prosecution’s closing argument being without error, defend- 
ant’s assignment of error to it is overruled. 


VIL. 


[6] Defendant next contends the trial court erred in allowing the 
State to amend the bill of indictment to allege an assault against Joice 
Hardin rather than Carlose Antoine Latter, as the original indictment 
charged, on the ground the change in the name fundamentally altered 
the nature of the charge against defendant, depriving him of the right 
to be tried only upon a bill of indictment returned by a grand jury. We 
agree and hold the judgment against defendant for assault with a 
deadly weapon with intent to kill Joice Hardin must be arrested. 


It is well settled that “a valid bill of indictment is essential to the 
jurisdiction of the trial court to try an accused for a felony.” State v. 
Sturdivant, 304 N.C. 293, 308, 283 S.E.2d 719, 729 (1981). Whether or 
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not to return a true bill of indictment is within the sole province of the 
grand jury. State v. Thomas, 236 N.C. 454, 73 $.E.2d 283 (1952). 


Where an indictment charges the defendant with a crime against 
someone other than the actual victim, such a variance is fatal. State 
v. Bell, 270 N.C. 25, 153 S.E.2d 741 (1967). In Bell, the indictment 
charged defendant with the robbery of Jean Rogers, whereas the evi- 
dence showed the correct name of the victim was Susan Rogers. The 
Court held that the defendant’s motion for nonsuit should have been 
allowed as to the indictment on the ground that the indictment was in 
variance with the evidence. 270 N.C. at 29, 153 S.E.2d at 745. In State 
v. Overman, 257 N.C. 464, 125 S.E.2d 920 (1962), the indictment 
charged that Frank E. Nutley, rather than Frank E. Hatley, was victim 
of a hit-and-run accident. Because the indictment required the State 
to prove injury to someone other than the true victim, the Court held 
a fatal variance existed. Jd. at 468, 125 S.E.2d at 924. See State v. 
Harper, 64 N.C. 129, 131 (1870) (“A variance or omission in the name 
of the person injured is more serious than a variance in the name of 
the defendant... .”) 


Here the indictment returned by the grand jury charged defend- 
ant with assault with a deadly weapon with intent to kill Carlose 
Antoine Latter. Hardin apparently gave this false name to law enforce- 
ment officials investigating the 29 November incident. Defendant 
moved to dismiss the indictment, contending it charged an assault 
against someone other than the actual victim. The trial court denied 
the motion and, over defendant's objection, allowed the State to 
amend the indictment to charge that Joice Hardin was the victim of 
the assault. 


A bill of indictment may not be amended. N.C.G.S. § 15A-923(e) 
(1988); State v. Haigler, 14 N.C. App. 501,-188 S.E.2d 586, cert. 
denied, 281 N.C. 625, 190 S.E.2d 468 (1972) (once returned as a true 
bill by grand jury, neither court nor prosecution has authority to 
amend indictment’s substance). This Court has interpreted prohibited 
amendments to mean “any change in the indictment which would sub- 
stantially alter the charge set forth in the indictment.” State v. Price, 
310 N.C. 596, 598, 313 S.E.2d 556, 558 (1984); compare State v. 
Brinson, 337 N.C. 764, 448 S.E.2d 822 (1994) (amendment to indict- 
ment proper). A change in the name of the victim substantially alters 
the charge in the indictment. Therefore, the trial court was without 
authority to allow the amendment. 
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Where the indictment and the proof are at variance, as is the case 
here, the trial court should dismiss the charge stemming from the 
flawed indictment and grant the State leave to secure a proper bill of 
indictment. Overman, 257 N.C. at 468, 125 S.E.2d at 924; Bell, 270 N.C. 
at 29, 153 S.E.2d at 745. 


We, therefore, arrest judgment as to defendant Abraham’s con- 
viction for assault with a deadly weapon with intent to kill committed 
against Joice Hardin, 90-CRS-76544,' and remand this matter to the 
trial court for further proceedings consistent with our holdings in Bell 
and Overman. 


Defendant Cureton 
VIII. 


[7] Defendant Cureton first contends the trial court committed 
reversible error by removing potential juror Hinson for cause. 
Defendant argues the voir dire did not reveal that Juror Hinson was 
unfit to serve, the trial court’s examination of juror Hinson evidenced 
a bias against the juror, and defendant should have been permitted to 
rehabilitate the juror before her removal. 


During jury selection, juror Hinson was questioned as to whether 
she would abide by the law, weigh all the evidence at trial and disre- 
gard outside influences. Juror Hinson expressed a willingness to do 
so. The prosecution then asked her if she would require defendant to 
present evidence in his behalf. The following transpired: 


Mr. BUTLER: Would you require-—during the guilt/innocence phase 
of this hearing, would you require the defendants to put on any 
evidence before you felt like you could reach a verdict? 


Ms. HINSON: No. 


Mr. BUTLER: Would you require the defendants to testify or to put 
on evidence, put on witnesses? 


Ms. HINSON: I would like to have the background behind it. 


Mr. BUTLER: But if they cid put on any evidence, do you fee! like 
you could sit and make up your own mind and make a decision in 
this case? 





1, We note that the conviction against defendant Cureton for assault with a dead- 
ly weapon with intent to kill Hardin, 90-CRS-37546, suffers from the same fatal defect 
as the corresponding conviction against defendant Abraham, 90-CRS-37544. Judgment, 
however, was arrested by the trial court at sentencing, thereby eliminating any preju- 
dice to defendant Cureton resulting from the flawed indictment. 
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Ms. HINSON: I would wonder—I mean, I know the witnesses would 
testify, but I would still wonder what made them do it. I would 
like to hear their side of the story. 


Mr. BUTLER: So you are telling me that you would require them to 
testify? 


Ms. Hinson:: I would like to hear their side of the story. 


Mr. Butter: [f Your Honor please, the State would challenge Ms. 
Hinson for cause. 


Court: In other words, while you would like to hear their side of 
the story, do you understand that in the guilt/innocence phase 
they are not required to take the stand? 


Ms. HINSON: Yes. 


Court: Could you put that out of your mind and not require them 
to take the stand... 


Ms. HINSON: I would not require it. 
Court: Beg your pardon. 
Ms. HINSON: I would not require it. 


Court: Well, would your curiosity weigh into the prejudice of the 
defendants in any fashion while you deliberated on whether or 
not they were guilty or not guilty? 


Ms. HINSon: It might. 
Court: The challenge is granted. 


Mr. BENDER [Defense Counsel]: Your Honor, may I examine this 
juror? 


Court: No, sir. This juror is excused. Thank you ma’am. 


Ms. Berry [Defense Counsel]: If the Court will note our objec- 
tions to the excusal of Ms. Hinson. 


Court: Noted. 


The excusal of the juror was proper. N.C.G.S. § 15A-1212(9) of the 
North Carolina General Statutes provides that, “[a] challenge for 
cause to an individual juror may be made by any party on the ground 
that the juror... is unable to render a fair and impartial verdict.” 
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N.C.G.S. § 15A-1212(9) (1988). The granting of a challenge for cause 
where the juror’s fitness or unfitness is arguable is a matter within the 
sound discretion of the trial court and will not be disturbed absent a 
showing of abuse of discretion. State v. Cunningham, 333 N.C. 744, 
7538, 429 8.E.2d 718, 723 (1993); State v. Hightower, 331 N.C. 636, 417 
S.E.2d 237, 240 (1992); State v. Quick, 329 N.C. 1, 17, 405 S.E.2d 179, 
189 (1991); State v. Watson, 281 N.C. 221, 227, 188 S.E.2d 289, 293, 
cert. denied, 409 U.S. 1043, 34 L. Ed. 2d 493 (1972). However, “‘in a 
case ...in which a juror’s answers show that he could not follow the 
law as given... by the judge in his instructions to the jury, it is error 
not to excuse such a juror.’” Cunningham, 333 N.C. at 754, 429 
S.E.2d at 723 (quoting State v. Hightower, 331 N.C. at 636, 417 S.E.2d 
at 240). 


In Hightower, this Court found error in the trial court’s denial of 
a challenge for cause to a juror who stated on voir dire that defend- 
ant’s failure to testify during the trial for first-degree murder would 
“stick in the back of my mind.” Hightower, 331 N.C. at 641, 417 S.E.2d 
at 240. Although the juror ultimately stated he would endeavor to fol- 
low the law despite the defendant’s failure to testify, the Court con- 
cluded that defendant’s challenge for cause should have been 
granted. In so holding, the Court stated: “We can only conclude from 
the questioning of this juror that he would try to be fair to the defend- 
ant but might have trouble doing so if the defendant did not testify.” 
Id. In Cunningham, we likewise found error in the trial court’s denial 
of a challenge for cause to a juror whose responses on voir dire indi- 
cated that although she recognized the burden of proof was on the 
State, she would still expect the defense to prove defendant 
Cunningham’s innocence. Cunningham, 333 N.C. at 748, 429 S.E.2d at 
720. The Court held the juror’s responses demonstrated “either con- 
fusion about, or a fundamental misunderstanding of, the principles of 
the presumption of innocence or a simple reluctance to apply those 
principles should the defense fail to present evidence of defendant’s 
innocence.” Jd. at 754, 429 S.E.2d at 723. The Court further held that 
“[w]hether [the juror’s] reluctance to give defendant the benefit of the 
presumption of innocence was caused by confusion regarding the 
law, a misunderstanding of the law or a reluctance to apply the law as 
instructed, its effect on her ability to give defendant a fair trial 
remained the same.” Id. 


Under Hightower and Cunningham it would likely have been 
error for the trial court not to have excused juror Hinson for cause. 
We find, therefore, no error in the excusal. 
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Even if the excusal had been erroneous, defendant has not 
demonstrated that it was prejudicial. “A defendant is not entitled to 
any particular juror. His right to challenge is not a right to select but 
to reject a juror.” State v. Wesley Thomas Harris, 338 N.C. 211, 227, 
449 S.E.2d 462, 470 (1994).? 


Defendant’s contention that the trial court’s questioning of juror 
Hinson evidenced a bias against the juror is feckless. “The primary 
goal of the jury voir dire is to ensure that only those persons are 
selected to serve on the jury who could render a fair and impartial 
verdict.” State v. Kennedy, 320 N.C. 20, 26, 357 S.E.2d 359, 363 (1987). 
The trial court’s examination was conducted in a manner intended to 
ensure this guaranty. The questions were limited in scope to juror 
Hinson’s desire to hear defendant’s account of the incident. 


Defendant lastly contends he was wrongfully denied the opportu- 
nity to rehabilitate juror Hinson. 


When challenges for cause are supported by prospective jurors’ 
answers to questions propounded by the prosecutor and by the 
court, the court does not abuse its discretion, at least in the 
absence of a showing that further questioning by defendant 
would likely have produced different answers, by refusing to 
allow the defendant to question the juror challenged [about the 
same matter]. 


State v. Oliver, 302 N.C. 28, 40, 274 S.E.2d 1838, 191 (1981), quoted in 
State v. McCollum, 334 N.C. 208, 234, 433 S.E.2d 144, 158 (19983), cert. 
denied, —— U.S. —, 129 L. Ed. 2d 895, reh’g denied, —— U.S. —, 129 
L. Ed. 2d 924 (1994). In this case the prosecution’s challenge of juror 
Hinson was supported by her responses to questions by both the 
prosecution and the trial court, in which she made it clear the defend- 
ants’ failure to testify might prejudice them in her deliberation. Noth- 
ing in the record indicates that additional proper questioning would 
have resulted in different responses. McCollum, 334 N.C. at 234, 433 
S.E.2d at 158. Nor was there any showing by defendant, who did not 
request to examine the juror until after her excusal, that further ques- 
tioning by him would likely have produced different answers. 


This assignment of error is overruled. 


2. The improper excusal of a single juror for cause may be reversible error per se 
as to the sentence only where a jury returns a verdict of death and the excusal was 
improper under the principles of Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776, 
reh’g denied, 393 U.S. 898, 21 L. Ed. 2d 186 (1968), and Wainwright v. Witt, 469 U.S. 
412, 83 L. Ed. 2d 841 (1985). See State v. Rannels, 333 N.C. 644, 655, 403 S.E.2d 254, 260 
(1993). This rule has its roots in the United States Supreme Court’s Eighth Amendment 
jurisprudence. 
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IX. 


[8] Defendant Cureton was convicted of feloniously assaulting with 
a deadly weapon with intent to kill the victim Hardin. He was con- 
victed of the same crime against the victim Foster on a theory of act- 
ing in concert with defendant Abraham as to this assault. Cureton 
contends the trial court’s instruction on acting in concert violated his 
state and federal constitutional rights by allowing the jury to find him 
guilty of assaulting Foster with a deadly weapon with intent to kill 
and, thereby, of first-degree felony murder of Gaddy, without deter- 
mining whether he, himself, ever formed the requisite specific intent 
to kill Foster. Cureton contends the instructions allowed the jury to 
apply the principle of acting in concert to convict him of the felonious 
assault against Foster solely on the specific intent to kill of defendant 
Abraham. | 


Important to our resolution of this issue is that defendant 
Cureton failed to object at trial to the instruction now complained of. 
He has, therefore, waived his right to appellate review of the instruc- 
tion except under the “plain error” standard. N.C. App R. 10(c)(4); 
State v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983). To order a new 
trial for instructional error under the plain error standard of review 
requires that the error be so fundamental that defendant, in light of 
the evidence, the issues and the instructional error, could not have 
received a fair trial. 


[T]he plain error rule... is always to be applied cautiously and 
only in the exceptional case where, after reviewing the entire 
record, it can be said the claimed error is a “fundamental error, 
something so basic, so prejudicial, so lacking in its elements that 
justice cannot have been done,” or “where [the error] is grave 
error which amounts to a denial of a fundamental right of the 
accused,” or the error has “ ‘resulted in a miscarriage of justice or 
in the denial to appellant of a fair trial’” or where the error is 
such as to “seriously affect the fairness, integrity or public repu- 
tation of judicial proceedings” or where it can be fairly said “the 
instructional mistake had a probable impact on the jury’s finding 
that the defendant was guilty.” 


State v. Erlewine, 328 N.C. 626, 636, 403 S.E.2d 280, 285 (1991) (quot- 
ing Odom, 307 N.C. at 660, 300 S.E.2d at 378 (quoting United States v. 
McCaskill, 676 F.2d 995, 1002 (4th Cir.), cert. denied, 459 U.S. 1018, 
74 L. Ed. 2d 513 (1982))), modified on other grounds, State v. 
Blankenship, 337 N.C. 543, 447 S.E.2d 727 (1994). 
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Under the doctrine of acting in concert, where a single crime is 
involved, one may be found guilty of committing the crime if he is at 
the scene acting together with another with whom he shares a com- 
mon plan to commit the crime, although the other person does all the 
acts necessary to effect commission of the crime. State v. 
Blankenship, 337 N.C. 548, 558, 447 S.E.2d 727, 736 (1994); State v. 
Jeffries, 333 N.C. 501, 512, 428 S.E.2d 150, 156 (1993); State v. Laws, 
325 N.C. 81, 97, 381 S.E.2d 609, 618 (1989), judgment vacated on other 
grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 (1990), on remand, 328 N.C. 
950, 402 S.E.2d 573, cert. denied, —— U.S. —, 116 L. Ed. 2d 174 
(1991). Under this doctrine, where multiple crimes are involved, 
when two or more persons act together in pursuit of a common plan, 
all are guilty only of those crimes included within the common plan 
committed by any one of the perpetrators. Blankenship, 337 N.C. at 
558, 447 S.E.2d at 736 (citing State v. Joyner, 297 N.C. 349, 255 S.E.2d 
390 (1979)). As a corollary to this latter principle, one may not be 
criminally responsible as an accomplice under the theory of acting in 
concert for a crime which requires a specific intent, unless he, him- 
self, is shown to have the requisite specific intent. Jd. The specific 
intent may be proved by evidence tending to show that the specific 
intent crime was a part of the common plan. Jd. “Although a common 
plan for all crimes committed may exist at the outset of the criminal 
enterprise, its scope is not invariable; and it may evolve according to 
the course of events.” Jd. Thus, where a series of crimes is involved, 
all being part of the course of criminal conduct, the common plan to 
commit any one of the crimes may arise at any time during the con- 
duct of the entire criminal enterprise. Jd. In other words, one may not 
be found guilty of a crime requiring a specific intent under the acting 
in concert doctrine unless the crime was part of the common purpose 
or the specific intent on the part of the one sought to be charged is 
independently proven. 


We have carefully reviewed the trial court’s acting in concert 
instructions as they apply to Cureton’s conviction of felonious assault 
with intent to kill of Foster. We assume, arguendo, that the jury might 
have interpreted these instructions to permit convicting Cureton of 
this assault on the basis of the specific intent to kill harbored by 
defendant Abraham and without finding such a specific intent inde- 
pendently on the part of Cureton. We are also cognizant, as defendant 
Cureton points out, that the instructions allowed him to be convicted 
of first-degree felony murder of Gaddy on the basis of his participa- 
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tion in the felonious assault of either Foster or Hardin. We are never- 
theless satisfied that no plain error was committed. 


First, as to the felonious assault of Foster, the instructions 
required the jury to find that: Abraham intentionally assaulted Foster 
by shooting at him; Abraham used a deadly weapon; Abraham had the 
specific intent to kill Foster; and Cureton acted together with 
Abraham by being present at the scene and giving active encourage- 
ment to Abraham or, by his conduct, making known to Abraham that 
he was standing by to lend assistance. The instructions did not, how- 
ever, require that Abraham and Cureton share a common purpose in 
the assault of Foster. 


Second, the jury found Cureton guilty himself of feloniously 
assaulting Hardin with the specific intent to kill Hardin by shooting at 
Hardin. Both felonious assaults occurred at the same time with both 
defendants shooting simultaneously at or in the direction of their 
victims. 


Because of the instructions which the jury was given and because 
the jury convicted Cureton of felonious assault of Hardin with intent 
to kill, it is inconceivable that the jury would not have found that 
Cureton shared with Abraham a common purpose to assault Foster 
with the specific intent to kill had the jury been clearly instructed that 
such a finding was required. We are confident that failure to give such 
an explicit instruction had no effect on the outcome of the trial and 
the outcome would have been the same had the instruction been 
given. There has, therefore, been no denial of a fair trial or funda- 
mental] right and no fundamental error resulting in a miscarriage of 
justice by the instructions given and not given in this case. In short, 
there has been no plain error in the trial court’s instructions on acting 
in concert. 


Defendant Cureton’s assignment of error on this issue is over- 

ruled. 
X. 

[9] Defendant Cureton next contends the trial court erred in denying 
his motion for an expert on eyewitness identification. In Ake v. Okla- 
homa, 470 U.S. 68, 84 L. Ed. 2d 53 (1985), the United States Supreme 
Court held that “when a defendant has made a preliminary showing 
that his sanity at the time of the offense is likely to be a significant 


factor at trial, the Constitution requires that a State provide access to 
a psychiatrist’s assistance on this issue if the defendant cannot other- 
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wise afford one.” Jd. at 74, 84 L. Ed. 2d at 60. See also Caldwell v. 
Mississippi, 472 U.S. 320, 86 L. Ed. 2d 231 (1985). While Ake dealt 
specifically with expert psychiatric assistance in the evaluation of the 
defendant, its rationale has been extended to other areas of expert 
assistance. State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988) (finger- 
print expert); State v. Penley, 318 N.C. 30, 347 S.E.2d 783 (1986) 
(pathologist); State v. Johnson, 317 N.C. 193, 344 S.E.2d 775 (1986) 
(medical expert); State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 (1986). 


Pursuant to Ake, and subsequent state court decisions under Ake, 
defendant is required to make “ ‘an ex parte threshold showing’ that 
the matter subject to expert testimony is ‘likely to be a significant fac- 
tor’ in the defense.” Moore, 321 N.C. at 344, 364 S.E.2d at 656-57. 
Defendant must show that an expert would assist him materially in 
the preparation of his defense or that the denial of expert assistance 
would deprive him of a fair trial. Moore, 321 N.C. at 344, 364 S.E.2d at 
656-57; Penley, 318 N.C. at 52, 347 S.E.2d at 795. 


We find defendant has failed to show how an expert would have 
assisted him materially. His pretrial motion was based solely on his 
perceived need to show the unreliability of the identification of 
defendants at the 26 September 1989 shooting. Defendant argued an 
eyewitness identification expert would assist in showing the jury the 
unreliability of this identification because of factors such as the time 
of observation, the distance of observation and the age of the eyewit- 
nesses. Defendant noted certain inconsistencies between the 
accounts of the 26 September incident and the limited opportunity 
the witness had to view defendants. 


This is not a case involving the uncorroborated identification of a 
single eyewitness. Both defendants had been identified by a number 
of witnesses who knew them, including the victims Foster and 
Hardin. Defendants’ presence at the scene of the shooting seemed not 
to be a major issue at trial. Regarding the 26 September incident, 
identification by the victim William Johnson of defendants was cor- 
roborated by his observance of the blue Cadillac common to both 
incidents and by the ballistics evidence of bullet casings matching 
casings found at the 29 November crime scene. 


Further, the identification issues for which defendant Cureton 
sought expert assistance involved matters within the scope of the 
jury’s general capability and understanding. See State v. Jackson, 320 
N.C. 452, 460, 358 S.E.2d 679, 683 (1987) (expert’s testimony only 
admissible where it informs jury about matters not within full under- — 
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standing of lay persons). Defendant had opportunity during cross- 
examination, which he exercised, to emphasize any inconsistencies 
in testimony as well as to underscore other factors such as lighting 
conditions or distance which would have affected the accuracy or 
credibility of the identifications. The assistance of an expert would 
have been of marginal additional value as to these points. 


Defendant further contends an expert in eyewitness identifica- 
tion would have afforded him a mechanism for conveying to the Jury 
the unreliability of Hardin’s testimony. Defendant argues an expert 
would have provided specialized knowledge necessary to understand 
and evaluate Hardin’s testimony in light of Hardin’s use of alcohol, 
marijuana and cocaine on the evening of the incident, his previous 
false statements to police and his apparently limited mental capacity. 
No such argument, however, was presented at the motion hearing. 


Based on defendant’s showing at trial, we conclude the trial court 
acted properly in denying defendant’s motion for an expert in eyewit- 
ness identification. No particularized need for an _ identification 
expert was demonstrated. Indeed, to require such an expert in this 
case would mean entitlement to an identification expert in every case 
where eyewitness identification evidence is offered no matter how 
crucial or strongly corroborated the identification. 


This assignment of error is overruled. 
XI. 


[10] Defendant Cureton next contends he was unfairly prejudiced 
because of the substantial amount of time the State devoted to devel- 
oping the 26 September incident. This contention has no merit. 


As we have already stated, evidence concerning this 26 Septem- 
ber incident was admissible as evidence of other crimes, wrongs or 
acts under Rule 404{b) tending to identify both defendants as the 
assailants at the 29 November 1989 shooting. In developing this 
evidence the State questioned only one eyewitness—victim William 
Deone Johnson. The State elicited testimony from various other wit- 
nesses solely to describe the chain of custody and later examination 
of the casings found at the scene of the 26 September shooting. While 
this evidence was prejudicial to defendant Cureton, it was not unfair- 
ly so. 


State v. Cashwell, 322 N.C. 574, 369 $.E.2d 566 (1988), relied on 
by defendant Cureton, does not control this issue. In Cashwell, the 
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defendant was convicted upon two charges of first-degree murder. At 
trial the State elicited evidence regarding the defendant’s prior 
assault on his girlfriend. The Court found the evidence inadmissible 
under Rule 404(b) because it was relevant only as to the character of 
the accused. In the instant case, the purpose of the evidence was not 
to show defendant Cureton’s character. 


XII. 


[11] Defendant Cureton next contends he was deprived of a fair trial 
by the trial court’s denial of his motion to sever his trial from that of 
defendant Abraham. 


N.C.G.S. § 15A-926(b)(2)(a) provides for joinder of defendants 
where the State seeks to hold the defendants accountable for the 
same offenses. State v. Pickens, 335 N.C. 717, 724, 440 S.E.2d 552, 556 
(1994); N.C.G.S. § 15A-926(b)(2)(a) (1988). Objections to joinder and 
motions to sever are governed by N.C.G.S. § 15A-927(c)(2), which 
provides, 


(c) Objection to Joinder of Charges against Multiple Defendants 
for Trial; Severance. 


(2) The court, on motion of the prosecutor, or on motion of the 
defendant other than under subdivision (1) above must deny a 
joinder for trial or grant a severance of defendants whenever: 


(a) If before trial, it is found necessary to protect a de- 
fendant’s right to a speedy trial, or it is found necessary 
to promote a fair determination of the guilt or inno- 
cence of one or more defendants; or 


(b) If during trial, upon motion of the defendant whose 
trial is to be severed, or motion of the prosecutor with 
the consent of the defendant whose trial is to be sev- 
ered, it is found necessary to achieve a fair determina- 
tion of the guilt or innocence of that defendant. 


N.C.G.S. § 15A-927(c)(2) (1988). “[T]he trial court must deny a joinder 
for trial or grant a severance whenever it is necessary to promote a 
fair determination of the guilt or innocence of one or more defend- 
ants.” Pickens, 335 N.C. at 724, 440 S.E.2d at 556. 


Here the evidence clearly supports consolidation of defendants’ 
trials and the trial court’s refusal to grant this defendant’s motion to 
sever. Defendants were charged with the same offenses all of which 
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the evidence tended to show arose out of a common scheme and were 
part of the same transaction. 


Although defendant argues that in a separate trial evidence of the 
26 September shooting could not have been admitted against him, we 
have already concluded this evidence was admissible under Evidence 
Rule 404(b) on the issue of identity. Were defendant Cureton to have 
been tried alone, this evidence would have been admissible against 
him on this issue. The defenses of Abraham and Cureton were not 
antagonistic. Severance, therefore, was not required to promote a fair 
determination of defendant’s guilt or innocence. There was no error 
in the trial court’s denial of defendant Cureton’s motion to sever. 


XIII. 


[12] Defendant Cureton next contends the trial court erred by pre- 
cluding him from fully impeaching certain State’s witnesses. 


He first argues the trial court erroneously denied his pretrial 
request to have State’s witness Joice Hardin undergo mental exami- 
nation. We do not agree. A trial judge does not have the authority to 
compel a witness to submit to a psychiatric examination. State v. 
Horn, 337 N.C. 449, 451-52, 446 $.E.2d 52, 53 (1994); State v. Liles, 
324 N.C. 529, 534, 379 S.E.2d 821, 823 (1989); State v. Clontz, 305 N.C. 
116, 286 S.E.2d 793 (1982); State v. Looney, 294 N.C. 1, 240 8.E.2d 612 
(1978). In Looney, we said: 


[T]he possible benefits to an innocent defendant, flowing from 
such a court ordered examination of the witness, are outweighed 
by the resulting invasion of the witness’ right to privacy and the 
danger to the public interest from discouraging victims of crime 
to report such offenses and other potential witnesses from dis- 
closing their knowledge of them. 


Id. at 28, 240 S.E.2d at 627. 


[13] Defendant argues the trial court erroneously prevented him 
from impeaching Hardin with damaging statements contained in the 
transcript of plea regarding Hardin’s prior convictions. At trial, 
defense counsel sought to question Hardin regarding charges of 
breaking or entering, larceny and assault with a deadly weapon 
inflicting serious bodily injury, all of which had been the subject of a 
plea arrangement. Counsel sought to question Hardin about five guns 
he had allegedly stolen during the commission of these offenses. 
Counsel also sought to question Hardin regarding his plea of guilty to 
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felonious assault, during which a .25-caliber handgun was used, to 
show Hardin was in possession of a .25-caliber weapon less than 30 
days prior to the 29 November shooting. At trial, counsel contended 
this evidence bore on Hardin’s lack of character for peacefulness and 
should have been allowed under Evidence Rule 404(a)(2), which 
provides: 


(a) Character evidence generally.—Evidence of a person’s 
character or a trait of his character is not admissible for the pur- 
pose of proving that he acted in conformity therewith on a par- 
ticular occasion, except: 


(2) Character of victim.—Evidence of a pertinent trait of 
character of the victim of the crime offered by an 
accused, or by the prosecution to rebut the same, or evi- 
dence of a character trait of peacefulness of the victim 
offered by the prosecution in a homicide case to rebut 
evidence that the victim was the first aggressor. 


N.C.G.S. § 8C-1, Rule 404(a)(2) (1992). 


The trial court ruled that inquiry into the details of Hardin’s prior 
charges was inadmissible under Evidence Rule 403, which provides 
that evidence, although relevant, may be excluded where any “proba- 
tive value is substantially outweighed by unfair prejudice, confusion 
of the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evi- 
dence.” N.C.G.S. § 8C-1, Rule 403 (1992). Whether or not to exclude 
evidence under this rule is a matter within the sound discretion of the 
trial court, reversible only upon a showing that the ruling was arbi- 
trary and unsupported by reason. State v. Mason, 315 N.C. 724, 731, 
340 S.E.2d 430, 435 (1986). 


Defendant has the burden on appeal of demonstrating that these 
rulings were incorrect. State v. Milby, 302 N.C. 137, 141, 273 S.E.2d 
716, 719 (1981). Defendant has failed to carry this burden. The Offi- 
cial Commentary to Rule 404 states: 


Character evidence is of slight probative value and may be very 
prejudicial. It tends to distract the trier of fact from the main 
question of what actually happened on the particular occasion. It 
subtly permits the trier of fact to reward the good man and to 
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punish the bad man because of their respective characters 
despite what the evidence in the case shows actually happened. 


N.C. R. Evid. 404 official commentary (quoting Fed. R. Evid. 404 advi- 
sory committee’s note). Given the issues raised at trial to support the 
cross-examination at issue, it had little, if any, probative value. There 
was no claim of self-defense in the instant case. Hence the aggres- 
siveness, if any, of the victims was not really an issue. 


On appeal, however, defendant contends that inasmuch as Hardin 
denied being armed at the 29 November shooting, this cross- 
examination should have been allowed to impeach his credibility and 
to establish bias. Even had this theory been urged at trial to sustain 
the cross-examination, which it was not, we think the trial court 
would have been well within its discretion to sustain objection under 
Rule 403. That a .25-caliber weapon may have been used by Hardin in 
the commission of an earlier felonious assault has slight bearing, if 
any, on whether he was armed during the 29 November 1989 shooting. 


{14] Defendant Cureton next argues the trial court impermissibly 
precluded efforts to question Darryl Foster regarding his prior illegal 
or bad acts to demonstrate his lack of credibility. Trial counsel 
attempted to impeach Foster by having him admit that, pursuant to 
his plea to a drug offense, a charge of larceny of an automobile was 
dismissed. The trial court sustained the State’s objection. The trial 
court also precluded defense counsel from questioning Foster about 
a pending warrant for Foster’s arrest for possession of a firearm with- 
out a license in New Jersey on 3 June 1989. When trial counsel asked 
State’s witness Johnson whether there were any charges pending 
against him when counsel interviewed Johnson regarding the 26 Sep- 
tember 1989 shooting, the trial court sustained the State’s objection. 
All rulings were clearly correct. State v. Jones, 329 N.C. 254, 404 
S.E.2d 835 (1991) (error to allow cross-examination concerning mere 
charges of crime); see also N.C.G.S. § 8C-1, Rules 608 and 609. 


XIV. 


[15] By his next assignment of error, defendant Cureton contends the 
trial court abused its discretion by denying the jury’s request for 
copies of the transcript of trial testimony. Defendant argues he was 
prejudiced by this ruling because the trial court did allow the jury to 
review in the jury room many pretrial statements which defendant 
contends were inconsistent with and noncorroborative of the testi- 
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mony of several key witnesses for the State. We think the trial court 
ruled correctly. 


N.C.G.S. § 15A-1233(a) provides: 


If the jury after retiring for deliberation requests a review of 
certain testimony or other evidence, the jurors must be conduct- 
ed to the courtroom. The judge in his discretion, after notice to 
the prosecutor and defendant, may direct that requested parts of 
the testimony be read to the jury and may permit the jury to reex- 
amine in open court the requested materials admitted into evi- 
dence. In his discretion the judge may also have the jury review 
other evidence relating to the same factual issue so as not to give 
undue prominence to the evidence requested. 


N.C.G.S. § 15A-1233(a) (1988). Here the jury, during deliberation, 
returned a written request stating, “Can we get copies of the tran- 
scripts?” The trial court responded, “It is not possible for you to have 
transcripts to take into the jury room. You are going to have to rely on 
your individual, and collective recollection as to what transpired.” 
While N.C.G.S. § 15A4-1233(a) gives the trial court the discretion to 
permit the jury to reexamine writings that have been received into 
evidence and to rehear specific parts of trial testimony, it does not 
give the trial court authority, discretionary or otherwise, to provide 
copies of trial transcripts to jurors. 


Defendant relies on three Supreme Court cases for the proposi- 
tion that it was error for the trial court not to honor the jury’s request. 
State v. Hudson, 331 N.C. 122, 415 S.E.2d 732 (1992), cert. denied, —— 
U.S. —, 122 L. Ed. 2d 136, reh’g denied, —— U.S. ——, 122 L. Ed. 2d 
776 (1993); State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985); State v. 
Lang, 301 N.C. 508, 272 S.E.2d 123 (1980). These are distinguishable. 
In all three cases the juries returned requests to review portions of 
the transcript. This Court found error in all three cases on the ground 
that the trial courts violated N.C.G.S. § 15A-1233 by informing the 
juries that the transcripts were unavailable without exercising dis- 
cretion in determining whether to have those portions of the testimo- 
ny read to the jury. In the instant case, the jury requested copies of 
the entire transcript for use during deliberation in the jury room. The 
trial court properly denied the request. 


Simultaneously with the request for copies of the transcript, the 
jury requested to view exhibits in the jury room. That the trial court 
allowed this request did not prejudice defendant. N.C.G.S. 
§ 15A-1233(b) provides: 
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Upon request by the jury and with the consent of all parties, the 
judge may in his discretion permit the jury to take to the jury 
room exhibits and writings which have been received in evidence. 
If the judge permits the jury to take to the jury room requested 
exhibits and writings, he may have the jury take additional mate- 
rial or first review other evidence relating to the same issue So as 
not to give undue prominence to the exhibits or writings taken to 
the jury room. If the judge permits an exhibit to be taken to the 
jury room, he must, upon request, instruct the jury not to conduct 
any experiments with the exhibit. 


N.C.G.S. § 15A-1233(b). Here while trial counsel initially objected to 
the jury’s examination of the exhibits in the jury room, counsel sub- 
sequently informed the court that it had withdrawn its objection. The 
court then stated, and defense counsel agreed, that “neither the State 
nor the Defendants have any objections to the jurors examining the 
exhibits as requested.” Thus the trial court granted the jury’s request 
to review the exhibits in the jury room only after both parties con- 
sented. Such a ruling was within the sound discretion of the trial 
court and was in full compliance with N.C.G.S. § 15A-1233(b). This 
assignment of error is overruled. 


XV. 


[16] By his next assignment of error, defendant Cureton contends the 
trial court erred by admitting the out-of-court statements of Joice 
Hardin and Herman Meeks. 


At trial Barbara Meeks testified that in the early morning of 29 
November 1989 Foster and “Pit” (Hardin’s street name) knocked on 
her door. Ms. Meeks testified that upon answering the door, Foster 
and Hardin entered and Hardin said, “Tari has been assassinated by 
Tyrone.” Defense counsel objected on the grounds that the state- 
ments were hearsay and noncorroborative. The trial court overruled 
the objection and instructed the jury that the statements were offered 
for no other purpose than to corroborate what Hardin and Foster said 
at trial. 


Also at trial Herman Meeks testified that he was awakened in the 
early morning of 29 November by Hardin and Foster and that Hardin 
told him: “(H]e was running away from the scene of the shooting, as 
he was running away, he could see out of the corner of his eye. Mr. 
Abraham and Mr. Cureton was [sic] shooting, both of them.” The 
State offered a prior written statement of Mr. Meeks to corroborate 
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his testimony. In the statement, Mr. Meeks had written, “Pit also told 
me that Tyrone and Pat had done the killing.” Trial counsel objected 
on the ground that the statement was noncorroborative hearsay and 
argued that the statement should be redacted from the written state- 
ment. The trial court denied the objection and admitted the statement 
into evidence. It then reinstructed the jury on the admissibility of cor- 
roborating evidence, advising the jury that the statement must not be 
considered for the truth of what was said at the earlier time. 


Assuming arguendo that these out-of-court statements were inad- 
missible hearsay because they went so far beyond the witness’ in- 
court testimony as not to be corroborative but to add additional 
hearsay evidence, defendant has not shown this to be prejudicial 
error. This Court previously has held “[t]he erroneous admission of 
hearsay, like the erroneous admission of other evidence, is not always 
So prejudicial as to require a new trial.” State v. Ramey, 318 N.C. 457, 
470, 348 S.E.2d 566, 574 (1986); State v. Blackstock, 314 N.C. 232, 236, 
333 S.E.2d 245, 248 (1985) (every impropriety by trial judge does not 
necessarily result in prejudicial error). N.C.G.S. § 15A-1448(a) of the 
North Carolina General Statutes provides: 


A defendant is prejudiced by errors relating to rights arising 
other than under the Constitution of the United States when there 
is a reasonable possibility that, had the error in question not been 
committed, a different result would have been reached at the trial 
out of which the appeal arises. The burden of showing such prej- 
udice under this subsection is upon the defendant. Prejudice also 
exists in any instance in which it is deemed to exist as a matter of 
law or error is deemed reversible per se. 


N.C.G.S. § 15A-1443(a) 1988. “Whether the judge’s comments, ques- 
tions or actions constitute reversible error is a question to be consid- 
ered in light of the factors and circumstances disclosed by the record, 
the burden of showing prejudice being upon the defendant.” 
Blackstock, 314 N.C. at 236, 333 S.E.2d at 248. 


Here, the record reveals that the State proffered strong and cor- 
roborated testimony of two eyewitnesses that both defendant 
Cureton and Abraham were armed on 29 November 1989 and that 
they fired their weapons in the direction of Hardin, Foster and Gaddy. 
According to the State’s evidence, Hardin, Foster and Gaddy were 
unarmed. Casings recovered from the scene of the shooting were 
determined to have been fired from two guns, one of which had been 
identified with the defendants at a prior shooting incident. Following 
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the shooting, Gaddy was found dead in the street where the defend- 
ants had been firing. One of the gunshot wounds was to the sole of his 
foot. This evidence establishes clearly and overwhelmingly that 
either Cureton or Abraham, acting in concert with the other, shot and 
killed Gaddy as he attempted to flee. There is no reasonable possibil- 
ity that a different result would have occurred at trial had the com- 
plained-of evidence not been admitted. 


This assignment of error is overruled. 
XVI. 


[17] Defendant Cureton next contends the trial court denied him a 
fair trial by permitting the prosecutor to argue prejudicial facts not in 
evidence. He argues the prosecution improperly attempted to bolster 
its “weak” case against him by arguing additional corroboration of 
Hardin's identification of defendant. 


At trial the prosecutor made the following argument: 


The officer patrols that neighborhood. He knows him when 
he sees him. At the time he didn’t know his name, unlike Officer 
Klein, who made the arrest a few days later. I believe it was just 
across the tracks in the same neighborhood that Officer Klein, 
who patrols that same area, saw him, and he did remember his 
name. He said, “That’s Tyrone Abraham,” and he arrested him. 
Officer Adamo, it wasn't until the next day when he reported for 
work when the murder was being discussed, and he heard the 
name Tyrone Abraham, and he said, “That’s the man. That’s who I 
saw. I know Tyrone.” 


The other man was Patrick. I don’t know Patrick Cureton. He 
looked at a photograph, and he said that’s Patrick Cureton. That’s 
the man I saw with him. 


As noted earlier in our resolution of defendant Abraham's assign- 
ment of error regarding the closing argument of the prosecution, sec- 
tion VI of this opinion, it is a matter reserved to the trial court’s 
discretion as to whether counsel has exceeded the wide latitude 
allowed for arguing hotly contested cases. Where no objection to the 
argument is made at trial, our review is for gross impropriety. 


Defendant Cureton contends the State improperly argued that 
Adamo determined defendant Cureton was the person he saw in the 
neighborhood by observing a photograph where the jury had not 
heard any evidence concerning Adamo’s examination of a photo- 
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graph. Defendant further contends the State improperly argued that 
Adamo heard defendant’s name at work when the trial court previ- 
ously had sustained an objection to the introduction of the same 
evidence. 


Even if we were to find the State’s closing argument improper, we 
do not believe the claimed error was of such gross impropriety as to 
warrant intervention by the trial court ex mero motu. 


“[P]rosecutorial statements are not placed in an isolated vacuum 
on appeal. Fair consideration must be given to the context in which 
the remarks were made and to the overall factual circumstances to 
which they referred.” State v. Pinch, 306 N.C. 1, 24, 292 S.E.2d 2038, 
221-22, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), overruled 
on other grounds by State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 
(1988), and overruled on other grounds by State v. Benson, 323 N.C. 
318, 372 S.E.2d 517 (1988). When the State offered evidence in its 
case-in-chief regarding the process by which Adamo identified 
Cureton, the trial court sustained defense counsel’s objection. The 
specific testimony to which the trial court sustained objection con- 
cerned Adamo’s search through the police records section to identify 
Cureton. Such evidence, were it to have been admitted, would have 
revealed that defendant Cureton had a prior police record. The State’s 
argument at closing made no reference to Adamo’s search of police 
records. It merely stated that Adamo identified defendant Cureton 
from a photograph. While there was no evidence at trial concerning a 
photograph, we fail to see how such an innocuous comment could be 
deemed grossly improper. This assignment of error is overruled. 


XVII. 


[18] By another assignment of error, defendant Cureton contends the 
trial court committed prejudicial error in overruling defendant’s 
objections to further instructions on first-degree murder and allowing 
further jury deliberations. 


When the jury returned to the courtroom following deliberation, 
the trial court reviewed the jury’s verdict forms. The trial court then 
sent the jury back to the jury room, and informed counsel that it 
intended to give the jury further instructions and allow the jury to 
resume deliberation. As to defendant Cureton, the jury had returned 
verdicts of guilty of assaulting Hardin with a deadly weapon with 
intent to kill, of assaulting Foster with a deadly weapon with intent to 
kill under the theory of acting in concert, of first-degree felony mur- 
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der, and of second-degree murder under the theory of acting in con- 
cert without premeditation and deliberation. Defense counsel 
requested judgment be imposed on second-degree murder and the 
two assaults and moved for mistrial. The trial court denied the 
motions and, over defense counsel's objections, accepted the verdicts 
against defendant Cureton on the assault charges. It then reinstruct- 
ed the jury on the murder charge, whereupon the jury, following addi- 
tional deliberation, returned a verdict of guilty of first-degree felony 
murder. 


The law of this State provides: 


A verdict is a substantial right and is not complete until accepted 
by the court. State v. Rhinehart, 267 N.C. 470, 148 $.E.2d 651 
(1966). The trial judge’s power to accept or reject a verdict is 
restricted to the exercise of a limited legal discretion. Davis v. 
State, 273 N.C. 533, 160 S.E.2d 697 (1968). In a criminal case, it is 
only when a verdict is not responsive to the indictment or the ver- 
dict is incomplete, insensible or repugnant that the judge may 
decline to accept the verdict and direct the jury to retire and 
bring in a proper verdict. Such action should not be taken except 
by reason of necessity. If the verdict as returned substantially 
finds the question so as to permit the court to pass judgment 
according to the manifest intention of the jury, it should be 
received and recorded. A verdict may be given significance and a 
proper interpretation by reference to the indictment, the evi- 
dence, and the instructions of the court. State v. Tilley, 272 N.C. 
408, 158 S.E.2d 573 (1968); State v. Thompson, 257 N.C. 452, 126 
S.E.2d 58 (1962), cert. denied, 371 U.S. 921 (1962). 


State v. Hampton, 294 N.C. 242, 247-48, 239 S.E.2d 835, 839 (1977). 


Defendant contends the jury’s initial verdicts were not incon- 
sistent in that the verdict signaled that, though the jury considered 
defendant to have been personally involved, it did not believe defend- 
ant possessed the personal intent to kill Gaddy or anyone else. There- 
fore the trial court should have accepted the jury’s verdict of the 
lesser offense of second-degree murder. The State argues that the ver- 
dicts were not confusing, contradictory or incomplete in that they 
demonstrated that while the jury also found defendant acted with 
malice but without premeditation and deliberation, thus supporting a 
conviction of second-degree murder, the jury also found defendant 
guilty of first-degree felony murder, a crime whose elements are 
wholly distinct from second-degree murder. Therefore, the State con- 
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tends the trial court should have entered judgment finding defendant 
guilty of first-degree felony murder. 


The respective positions of the State and defendant amply illus- 
trate the inconsistency and contradictory nature of the verdicts as 
originally returned. Suffice it to say that a defendant may be convict- 
ed of only one degree of homicide for a single murder. He may not be 
convicted of both first-degree murder and second-degree murder for 
the same homicide. The trial court properly declined to accept the 
original verdict and properly reinstructed the jury and directed it to 
retire and deliberate further. This assignment of error is therefore 
overruled. 


XVIII. 


[19] By his next assignment of error, defendant Cureton contends the 
trial court committed reversible error by failing to find a violation of 
its sequestration order based on the prosecutor’s alleged joint pre- 
trial conferences with witnesses. 


During pretrial proceedings defense counsel moved that wit- 
nesses for the State be sequestered. The State made no objection to 
the motion but requested that the investigating officer be allowed to 
remain in the courtroom throughout the trial. Defense counsel asked 
that the investigating officer be sequestered but that he be permitted 
to remain in the courtroom after he testified. The trial court ruled as 
follows: “The motion to sequester the State’s witnesses is granted 
except to this extent: one investigating officer may remain during the 
course of the trial in the courtroom. All State’s witness [sic] are to be 
sequestered.” At a later point in the trial, defense counsel argued the 
. State had violated the sequestration order by meeting with several of 
the State’s witnesses at the same time. The State conceded it had met 
jointly with witnesses Joice Hardin, Darryl Foster, Sharon Whitley, 
William Johnson and Robin Boyd. The trial court then overruled 
defense counsel’s objection to the introduction of any testimony by 
these witnesses. 


Evidence Rule 615 states: “At the request of a party the court may 
order witnesses excluded so that they cannot hear the testimony of 
other witnesses, and it may make the order of its own motion.” 
N.C.G.S. § 8C-1, Rule 615 (1992). In the instant case, the trial court’s 
order, which was in response to defense counsel's motion, contem- 
plated nothing more than the sequestration of witnesses during their 
testimony. Neither Rule 615 nor the trial court’s order precluded 
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counsel from interviewing witnesses together in preparation for trial. 
Had this been the intent of the trial court its order would have been 
more explicit or, we are confident, the trial court would have ruled 
that the State’s actions breached the spirit of the order. It did not do 
so. This assignment of error is therefore overruled. 


XIX. 


[20] By his final assignment of error, defendant Cureton contends the 
trial court erred in instructing the jury regarding flight. At the charge 
conference on 7 February 1991, defense counsel objected to any 
instruction on flight. The objection was overruled. Thereafter defend- 
ant Cureton submitted in writing for the trial court’s consideration 
the North Carolina Pattern Instructions on flight, N.C.P.1.—Crim. 104- 
35 and 104-36. Pursuant to these pattern instructions, the trial court 
instructed the jury as follows: 


The State contends that the defendant fled. Evidence of flight 
may be considered by you together with all other facts and cir- 
cumstances in this case in determining whether the combined cir- 
cumstances amount to an admission or show a consciousness of 
guilt. However, proof of this circumstance is not sufficient, in 
itself, to establish the defendant’s guilt. Further, this circum- 
stance has no bearing on the question of whether a defendant 
acted with premeditation and deliberation. Therefore, it must not 
be considered by you as evidence of premeditation or 
deliberation. 


Defendant contends this instruction was error for two reasons: First, 
it assumed evidence offered by the State showed defendant's flight; 
and, second, the instruction, as given, expressed an opinion that the 
State had proven flight. 


We find no merit in these arguments. In State v. Tucker, 329 N.C. 
709, 407 S.E.2d 805 (1991) this Court stated: 


“[F]light from a crime shortly after its commission is admissible 
as evidence of guilt.” State v. Self, 280 N.C. 665, 672, 187 S.E.2d 
93, 97 (1972), and a trial court may properly instruct on flight 
“(s]o long as there is some evidence in the record reasonably sup- 
porting the theory that defendant fled after the commission of the 
crime charged,” State v. Greene, 321 N.C. 594, 607, 365 S.E.2d 587, 
595, cert. denied, 488 U.S. 900, 102 L. Ed. 2d 235 (1988) (quoting 
State v. Trick, 291 N.C. [480,] 494, 231 S.E.2d [833,] 842 [(1977)]). 


362 IN THE SUPREME COURT 


STATE v. ABRAHAM 
[338 N.C. 315 (1994)] 


Id. at 722, 407 S.E.2d at 813. The Court held in Tucker that the trial 
court’s instruction on flight, which was identical to the instruction 
given in the instant case, was proper when the Jury heard evidence 
“that defendant had shaved off a beard and mustache within two days 
of the murder, that police began looking for him two months later, 
and that he was not found until three years after the murder—in 
Texas.” Id. 


Here, we believe there was evidence in the record supporting 
flight. Evidence revealed that both defendants were seen by Officer 
Adamo walking away from the murder scene shortly after the shoot- 
ing occurred. As Adamo approached defendants, they detoured 
across a parking lot. Upon Adamo’s inquiry, defendants denied hear- 
ing any shooting and continued to walk away. Defendant Cureton was 
arrested three weeks later in Heritage East Apartments after Officer 
Reed found him hiding in a closet underneath a pile of clothing. This 
evidence was sufficient to support an instruction on flight. 


We also conclude the trial court’s instruction did not express an 
opinion on the flight issue. As stated in Tucker, “it was for the jury to 
decide whether these facts, taken together with other facts and cir- 
cumstances, supported the State’s contention that defendant had 
fled.” Id. at 723, 407 S.E.2d at 813. Here, prior to giving the instruc- 
tion, the trial court appropriately instructed the jury as follows: 


{fYJou are the judges of the weight of the evidence. You are the 
judges of the weight to be given any evidence, and if you decide 
that certain evidence is believable, then you must determine the 
importance of that evidence in light of all other believable evi- 
dence in the case. 


The trial court also accurately informed the jury that it was the con- 
tention of the State, not the trial court, that defendants fled. While 
there might have been an explanation for the defendants’ attempt to 
avoid Officer Adamo, as well as for the law enforcement officers’ dis- 
covery of defendant Cureton underneath a pile of clothing in a closet, 
this is best left to argument of counsel. 


For the foregoing reasons, we arrest judgment in case number 90- 
CRS-36544 and remand that case for further proceedings. We hold 
defendants Abraham and Cureton otherwise received a fair trial free 
from prejudicial error. 


90-CRS-37544 (Abraham: assault with a deadly weapon with 
intent to kill) JUDGMENT ARRESTED; REMANDED. 
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89-CRS-085521 (Abraham: first-degree murder)—-NO ERROR. 


89-CRS-087459 (Cureton: first-degree murder)—NO ERROR. 


90-CRS-37547 (Cureton: assault with a deadly weapon with intent 
to kill)—NO ERROR. 


STATE OF NORTH CAROLINA v. ELTON GUY BELL 


No. 421A92 
(Filed 9 December 1994) 


1. Criminal Law § 411 (NCI4th)— jury selection—identifica- 
tion of victim’s family 
The prosecutor's identification of members of the victim’s 
family during jury selection in a capital trial to determine whether 
prospective jurors knew them did not require ex mero motu inter- 
vention by the trial court. 


Am Jur 2d, Trial §§ 490 et seq. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


2.Jury § 132 (NCI4th)— jury selection—ability to give 
defendant, victim’s family, State a fair trial 
It was not improper for the prosecutor to ask prospective 
jurors in a capital trial whether they could give defendant, the vic- 
tim’s family, and the State a fair trial. 


Am Jur 2d, Jury §§ 201, 202. 


3. Criminal Law § 447 (NCI4th)— closing argument—effect 
of killing upon victim’s family—absence of prejudice 
Defendant was not prejudiced by the prosecutor’s comments 
during closing argument about the effect of the killing of the vic- 
tim upon the victim’s family where the trial court sustained 
defendant’s objection or intervened ex mero motu each time the 
prosecutor mentioned any effect of the killing upon the victim's 
family, and where there was substantial evidence supporting 
defendant's conviction for first-degree murder. 
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Am Jur 2d, Trial §§ 664 et seq. 


Propriety and prejudicial effect of prosecutor's 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


. Criminal Law § 78 (NCI4th)— pretrial publicity—change 


of venue denied 


The trial court did not err in denying defendant’s motion for a 
change of venue of his first-degree murder trial based on pretrial 
publicity where (1) newspaper articles and a videotape of news 
coverage submitted by defendant in support of his motion were 
primarily factual accounts of the murder, the arrest of defendant, 
and a two-day search in a national forest for the codefendant, and 
(2) although a number of prospective jurors indicated that they 
had read or heard of the crime, each juror who actually served on 
the jury stated unequivocally that he or she had formed no opin- 
ion about the case, could be fair and impartial, and would decide 
the issues based solely upon the evidence presented at trial. 


Am Jur 2d, Criminal Law § 378. 


Pretrial publicity in criminal case as ground for change 
of venue. 33 ALR3d 17. 


.Jury § 111 (NCI4th)— capital trial—pretrial publicity— 


denial of individual voir dire 


The trial court did not err by failing to allow defendant to 
individually question each prospective juror during voir dire ina 
capital trial with respect to pretrial publicity. 


Am Jur 2d, Jury § 197. 


. Constitutional Law § 283 (NCI4th)— defendant repre- 


sented by counsel—no right to personally question jurors 

A criminal defendant represented by counsel was not entitled 
to personally ask each prospective juror whether the juror would 
“listen to [his] case and be fair,” since a defendant has no right to 
appear both by himself and by counsel. 


Am Jur 2d, Criminal Law § 767. 


Right of defendant in criminal case to conduct defense 
in person, or to participate with counsel. 77 ALR2d 1233. 


Accused’s right to represent himself in state criminal 
proceeding—modern state cases. 98 ALR3d 13. 
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7. Evidence and Witnesses § 1688 (NCI4th)— murder of 
undercover officer—photograph of officer in uniform— 
admission for illustrative purposes 


In a prosecution for the first-degree murder of an undercover 
officer involved in a drug investigation, a photograph of the vic- 
tim wearing his police uniform and standing in front of a patrol 
car was not introduced merely to inflame the passions of the jury 
but was properly admitted to illustrate a detective’s testimony 
concerning the size and weight of the victim where defendant’s 
defense of self-defense necessitated a showing by the State that a 
much larger man attacked the victim and knocked him down and 
defendant then shot and killed him. 


Am Jur 2d, Evidence §§ 971 et seq. 


Admissibility of visual recording of event or matter 
other than that giving rise to litigation or prosecution. 41 
ALR4th 877. 


8. Evidence and Witnesses § 3015 (NCI4th)— prior convic- 
tions—scope of cross-examination 


The trial court properly restricted defendant’s cross- 
examination of the State’s key witness about his prior convictions 
for breaking and entering and larceny to the time and place of the 
convictions and the penalties imposed thereon. N.C.G.S. § 8C-1, 
Rule 609. 


Am Jur 2d, Witnesses §§ 581 et seq. 


Propriety, on impeaching credibility of witness in crim- 
inal case by showing former conviction, of questions relat- 
ing to nature and extent of punishment. 67 ALR3d 775. 


Construction and application of Rule 609(a) of the 
Federal Rules of Evidence permitting impeachment of wit- 
ness by evidence of prior conviction of crime. 39 ALR Fed 
570. 


9. Evidence and Witnesses §§ 3039, 3054 (NCI4th)— wit- 
ness’s prior acts of misconduct—larceny—possession of 
marijuana—cross-examination not allowed 

The trial court did not err by refusing to permit defendant to 
question a State’s witness in a murder-robbery trial about several 
prior unrelated acts of misconduct involving larceny and posses- 
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sion of marijuana since these acts of misconduct are not neces- 
sarily probative of the witness’s propensity for truthfulness or 
untruthfulness, and defendant failed to show that these incidents 
are relevant to the witness’s general veracity. N.C.G.S. § 8C-1, 
Rule 608(b). 


Am Jur 2d, Witnesses §§ 591-595. 


Construction and application of Rule 608(b) of Feder- 
al Rules of Evidence dealing with use of specific instances 
of conduct to attack or support credibility. 36 ALR Fed 564. 


Evidence and Witnesses § 3032 (NCI4th)— fraud and 
deceit by witness—cross-examination disallowed—harm- 
less error 


While the trial court should have permitted defendant to 
cross-examine a State’s witness in a murder-robbery trial con- 
cerning an attempt by the witness to lure an acquaintance from 
his home so his accomplices could break into and steal property 
from the residence in order to show the propensity of the witness 
to deceive and defraud others because such misrepresentations 
speak to the veracity of the witness, the exclusion of this testi- 
mony was not prejudicial error where the witness admitted dur- 
ing either direct or cross-examination that he had (1) used and 
sold marijuana, (2) pled guilty to breaking and entering and lar- 
ceny charges, (3) served time in prison, and (4) became an 
informant partially to improve his efforts at plea bargaining; the 
jury had before it sufficient evidence, including proof of bias, to 
evaluate the witness's credibility; and no reasonable possibility 
exists that a different result would have been reached had the tes- 
timony been allowed. 


Am Jur 2d, Witnesses §§ 591-595. 


Construction and application of Rule 608(b) of Feder- 
al Rules of Evidence dealing with use of specific instances 
of conduct to attack or support credibility. 36 ALR Fed 564. 


Evidence and Witnesses § 664 (NCI4th)— exclusion of tes- 
timony—subsequent revision of ruling 


Exceptions to the exclusion of competent testimony showing 
defendant’s motivation for going to the scene of a fatal shooting 
became immaterial when the trial judge subsequently revised his 
ruling and admitted the testimony. 


Am Jur 2d, Trial §§ 395 et seq. 
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Evidence and Witnesses §§ 2877, 3052 (NCI4th )— drug use 
by defendant’s son-—-knowledge of wife—relevancy of 
cross-examination 


In a prosecution for first-degree murder of an undercover 
police officer, the State’s cross-examination of defendant's son 
concerning his use of marijuana and defendant’s wife concerning 
her knowledge of her son’s involvement with illegal drugs was not. 
an attempt to impeach the witnesses’ character for truthfulness in 
violation of N.C.G.S. § 8C-1, Rule 608(b), but was relevant and 
properly permitted under N.C.G.S. § 8C-1, Rule 611(b) to rebut 
defendant's contention that he went to the crime scene to con- 
front the State’s informant about his attempts to lure defendant’s 
son into using and selling drugs rather than to steal drugs from 
the victim and the informant. 


Am Jur 2d, Witnesses §§ 484 et seq., 591-595. 


Construction and application of Rule 608(b) of Feder- 
al Rules of Evidence dealing with use of specific instances 
of conduct to attack or support credibility. 36 ALR Fed 564. 


Homicide § 620 (NCIl4th)— felony murder—defendant as 
aggressor—instruction on unavailability of self-defense 


The trial court did not err by instructing the jury that the 
defense of self-defense was unavailable to defendant if the jury 
concluded that defendant killed the victim in the perpetration of 
a felony where the evidence tended to show that defendant was 
the aggressor in that he and an accomplice went to the crime 
scene to rob the victim and another person of marijuana, and no 
evidence was presented to suggest that the dangerous situation 
had dissipated at the time of the shooting or that defendant made 
any effort to declare his intent to withdraw. 


Am Jur 2d, Homicide §§ 519 et seq. 


Homicide § 86 (NCI4th)-- felony murder—forfeiture of 
self-defense claim 


A defendant charged with felony murder, as the aggressor in 
the underlying felony, forfeits his right to claim self-defense as a 
defense to the felony murder absent (1) a reasonable basis upon 
which the jury may have disbelieved the prosecution's evidence 
of the underlying felony, (2) a factual showing that defendant 
clearly articulated his intent to withdraw from the situation, or 
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(3) a factual showing that at the time of the violence the danger- 
ous situation no longer existed. 


Am Jur 2d, Homicide §§ 145 et seq. 


Homicide § 257 (NCI4th)— premeditation and delibera- 
tion—sufficiency of evidence 


The evidence in a first-degree murder prosecution was suffi- 
cient to support the trial court’s instruction on premeditation and 
deliberation where it tended to show that defendant carried a pis- 
tol with him to a meeting with the victim, who was an undercov- 
er police officer, and another person; defendant intended to rob 
the victim of marijuana; on the way to the meeting, defendant 
removed the clip from his pistol, rejected the round from the 
chamber, replaced the round in the clip, and chambered a live 
round of ammunition, thus readying the weapon for firing; 
defendant’s own testimony suggested that he harbored ill will 
toward the victim and the other person; during the meeting, 
defendant’s accomplice struck the victim and knocked him to the 
ground; the victim reached for his weapon and stated, “Stop or [ll 
shoot” while attempting to rise from the ground; and defendant 
replied, “You won't shoot anybody” and shot the victim through 
the heart. 


Am Jur 2d, Homicide §§ 437 et seq. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


Homicide § 489 (NCI4th)— premeditation and delibera- 
tion—circumstances permitting inference—instruction not 
plain error 


Even if the trial court instructed on several circumstances 
from which premeditation and deliberation could be inferred 
which were not supported by the evidence, defendant failed to 
object to the instruction given, and the instruction was not plain 
error where the case came down to whether the jury believed 
defendant’s or the State’s version of the events; the jury reason- 
ably concluded that defendant killed the victim with premedita- 
tion and deliberation and during the commission of an armed 
robbery; and defendant failed to show that, absent the challenged 
portions of the instruction, the jury would probably have reached 
a different verdict. 


Am Jur 2d, Homicide §§ 501. 
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Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


Homicide § 625 (NCI]4th)— self-defense—withdrawal by 
aggressor—instruction not required 


The trial court in a first-degree murder case did not err by 
failing to give defendant’s requested self-defense instruction that 
“[aJs long as a person keeps his gun in his hand prepared to shoot, 
the person opposing him is not expected or required to accept 
any statement indicative of an intent to discontinue the assault” 
where the evidence in the record does not support a finding that 
defendant attempted, at any point, to withdraw from the combat 
or that he ever indicated to the victim that he intended to with- 
draw from the combat. 


Am Jur 2d, Homicide §§ 520. 


Homicide § 622 (NCI4th)— self-defense—instruction on 
defendant as aggressor—sufficient evidence 


There was sufficient evidence that defendant was the aggres- 
sor to support the trial court’s instruction in a first-degree murder 
case that defendant may not claim self-defense if the jury finds 
defendant was the aggressor in the encounter leading to the fatal 
shooting where there was testimony that defendant pulled his 
weapon on the victim, an undercover police officer, after defend- 
ant’s accomplice had knocked the officer to the ground and that 
the officer never actually drew his gun. 


Am Jur 2d, Homicide §§ 431. 


Homicide § 628 (NCI4th)— self-defense—use of excessive 
force—jury question—-propriety of instruction 


The evidence in a prosecution for the first-degree murder of 
an undercover police officer presented a question for the jury as 
to whether defendant used excessive force so that the trial court 
properly instructed the jury that, if it found defendant to have 
used excessive force in defending himself, he was entitled, at 
most, to the defense of imperfect self-defense where the testimo- 
ny of various witnesses differed as to when defendant and the 
officer drew their weapons and as to the circumstances leading to 
the fatal shooting. 


Am Jur 2d, Homicide §§ 519 et seq. 
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Homicide § 432 (NCI4th)— murder—intentional use of 
deadly weapon—inferences of unlawfulness and malice 


The trial court properly instructed the jury that it could infer 
that a killing was unlawful and committed with malice if it found 
that defendant intentionally inflicted a wound upon the victim 
with a deadly weapon that proximately caused the victim’s death. 


Am Jur 2d, Homicide §§ 500, 509. 


Homicide § 476 (NCI4th)— premeditation—instruction— 
formation of intent to kill 


The trial court did not err by instructing the jury that it must 
find that defendant formed the intent to kill the victim over some 
period of time, however short, in order to find defendant guilty of 
first-degree murder based upon premeditation and deliberation. 


Am Jur 2d, Homicide §§ 498. 


Homicide § 497 (NCI4th)— felony murder—underlying 
felony—attempted armed robbery 


_ The trial court properly instructed that the jury could consid- 
er only an attempted armed robbery charge as the underlying 
felony for felony murder and did not permit the jury to consider 
a conspiracy charge as the underlying felony. 


Am Jur 2d, Homicide §§ 498. 


Conspiracy § 33 (NCI4th); Robbery § 84 (NCI4th) — armed 
robbery conspiracy—attempted armed robbery—sufficien- 
cy of evidence 


The evidence was sufficient to support defendant’s convic- 
tions of conspiracy to commit armed robbery and attempted 
armed robbery where it tended to show that defendant told his 
accomplice of his plan to rob an undercover police officer and his 
companion of marijuana that the officer and his companion pro- 
posed to sell to defendant; defendant armed himself with a pistol 
and chambered the weapon as he and the accomplice drove to a 
meeting with the officer and his companion; at the scene, defend- 
ant’s accomplice knocked the officer down as he had been 
instructed to do by defendant as part of the robbery plan; and 
defendant shot the officer when the officer attempted to get out 
his weapon. The conduct of defendant and his accomplice sup- 
ports an implied understanding between them to use a gun in the 
commission of the crime, and the failure of the conspirators to 
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actually take the marijuana did not negate the attempted armed 
robbery. 


Am Jur 2d, Conspiracy §§ 29, 30; Robbery § 89. 


24. Homicide § 727 (NCI4th)— first-degree murder—premedi- 
tation and deliberation and felony murder—no merger of 
felony 


Where a defendant is convicted of first-degree murder based 
upon both premeditation and deliberation and felony murder, the 
underlying felony does not merge with the murder conviction and 
the trial court is free to impose a sentence thereon. 


Am Jur 2d, Homicide §§ 549 et seq. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgment 
imposing sentence of life imprisonment entered by Phillips, J., at the 
16 March 1992 Criminal Session of Superior Court, Carteret County, 
upon a jury verdict of guilty of first-degree murder. Defendant's 
motion to bypass the Court of Appeals as to additional judgments 
imposed for attempted robbery with a firearm and felony conspiracy 
to commit robbery with a deadly weapon was allowed 22 December 
1992. Heard in the Supreme Court 15 September 1993. 


Michael F. Easley, Attorney General, by David Roy Blackwell, 
Special Deputy Attorney General, for the State. 


Stephen M. Valentine for defendant-appellant. 


PARKER, Justice. 


Defendant, upon proper bills of indictment, was tried capitally 
and convicted of first-degree murder based on premeditation and 
deliberation and the felony-murder rule. Defendant was also con- 
victed of felony conspiracy to commit robbery with a deadly weapon 
and attempted robbery with a firearm. Upon the jury’s recommenda- 
tion following a capital sentencing proceeding pursuant to N.C.G.5. 
§ 15A-2000, the trial judge sentenced defendant to life imprisonment 
for the murder conviction and to consecutive sentences of forty 
years’ imprisonment for the attempted armed-robbery conviction and 
ten years’ imprisonment for the conspiracy conviction. For the 
reasons discussed below, we conclude that defendant’s trial was free 
from prejudicial error. 
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The State presented evidence at trial tending to show that the vic- 
tim, Donald Ray Tucker (“Officer Tucker”), a Clinton police officer, 
was working undercover as part of a drug investigation being con- 
ducted in Carteret County by the sheriff's department. To establish 
his new identity, Officer Tucker grew a beard, wore granny glasses, 
adopted the name “Sand Man,” and professed to being a big time out- 
of-state drug dealer. As part of his cover, Officer Tucker became asso- 
ciated with Mark Balch (“Balch”), a local resident with a long history 
of drug offenses who had served time in prison for breaking and 
entering and larceny. Balch was paid a fee for turning in and assisting 
with the arrest of individuals involved with drugs. Balch had assisted 
Officer Tucker in making over seventy-five drug buys resulting in 
twenty-five successful arrests. 


Pursuant to this arrangement, Balch began contacting David Bell 
(“David”), defendant’s fifteen-year-old son whom Balch had seen on 
occasion with hashish in his possession. During the various commu- 
nications, David offered to sell Balch some hashish. When Balch 
called to confirm the deal, David said he was having trouble getting 
the “stuff.” Balch and Officer Tucker went to the Bell residence to 
complete the transaction but were confronted by defendant. Initially, 
Balch told defendant he was there only to take David skateboarding 
but later admitted he hoped to purchase some hashish from David. 
Defendant informed them the “hash was gone” but said his older son 
was on a fishing boat and would return with “some good hash” at the 
end of the week. However, when Balch called back, defendant still 
had no hashish. On this occasion, Balch offered to sell defendant 
some marijuana. 


The. parties met on 12 November 1991 at George’s Party Pak to 
discuss the marijuana sale. Defendant asked Balch and Officer 
Tucker to follow him out to Salty Shores, a small campground near 
the marina. Defendant sampled the marijuana and then agreed to pay 
$5,400 for five pounds. They made plans to meet again on 14 Novem- 
ber 1991 to complete the transaction. 


At noon on the fourteenth, Balch telephoned defendant and was 
told to meet him “across the Broad Creek Loop down at the sound.” 
Balch and Officer Tucker, riding in a white Mustang with tinted win- 
dows, arrived approximately five minutes prior to defendant. Defend- 
ant and his brother-in-law, Joey Lewis (“Lewis”), drove up in a green 
pickup truck. Balch said, ““There’s too many people out here, I don’t 
like it here, let’s get out of here.” Defendant looked at Balch and said 
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okay. Balch and Officer Tucker then followed defendant and Lewis to 
Bluewater Banks. Once the vehicles were parked, all four men moved 
to the rear of the Mustang. Officer Tucker placed the same duffel bag 
he had used at the earlier meeting on the trunk of the automobile and 
asked defendant if he had the money. Defendant answered, “We've 
got the f. money, where’s the pot?” After Officer Tucker opened 
the bag, Lewis rolled a joint for defendant to test the marijuana. 





As defendant smoked the joint and commented on the quality of 
the seeds and stems, Lewis, standing six feet six inches tall and 
weighing approximately 350 pounds, suddenly backhanded Officer 
Tucker, knocking him to the ground. According to Balch’s testimony, 
defendant was silhouetted against the white Mustang as he stood over 
the officer with a gun pointed at him. The fully extended hammer on 
the weapon was easily visible and the gun was pointed directly at 
Officer Tucker. Officer Tucker, attempting to rise from the ground, 
started to reach for his weapon and yelled, “Stop or Ill shoot.” 
Defendant replied, “You won’t shoot anybody” and shot Officer 
Tucker through the heart. 


Following the shooting, Balch ran to a nearby house and called 
the authorities. Lewis escaped into the Croatan National Forest 
before turning himself in to the local authorities on the following Sat- 
urday. Defendant left the scene of the crime without taking the mari- 
juana or any of Officer Tucker’s personal belongings. He returned to 
the scene within an hour and was identified by Balch as the shooter. 
Defendant was subsequently arrested. 


Lewis testified for the State that on the day of the shooting, he 
went over to defendant’s home. Defendant asked if he was “[r]eady to 
go to work and make some money.” Lewis learned that defendant's 
plan was to lure Balch and Officer Tucker to the scallop house at the 
end of the shore road and pretend that the two men were attempting 
to “rip us off by selling us a bunch of bad marijuana.” Lewis was then 
to hit one of the men while defendant hit the other so they could steal 
the marijuana. Lewis agreed to participate and at the arranged time, 
drove defendant to the shore in his truck. On the way, defendant 
removed a pistol from his waistband, ejected the magazine, ejected a 
round from the chamber, chambered a round, replaced the magazine, 
released the hammer, and concealed the weapon in his waistband. 
When Lewis and defendant arrived at Salty Shores, defendant asked 
Balch and Officer Tucker to follow them to Bluewater Banks. Defend- 
ant then told Lewis that they should also steal “their watches, their 
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rings, and their wallets.” Once they arrived at Bluewater Banks, all 
four men stood around the white Mustang. While Lewis examined the 
marijuana, defendant told him to roll a joint. As defendant lit the 
joint, Lewis backhanded Officer Tucker, knocking him to the ground. 
He turned and noticed Balch running away from the scene. When he 
turned back around, Officer Tucker was holding a pistol, aimed 
directly at him, and saying, “You son of a b——, I will kill you, [ll kill 
you.” Lewis testified that Officer Tucker had turned his gun towards 
defendant when defendant shot him. 


Dr. Charles Garrett, the Carteret County medical examiner, testi- 
fied that Officer Tucker was shot through the heart with a .45 caliber 
handgun from a distance of approximately three feet. Dr. Garrett 
opined that Officer Tucker was beneath the shooter when the gun 
was fired since the bullet entered his body seventeen inches from the 
top of his head and came to rest in a position some twenty-seven 
inches from the top of his head. 


On his own behalf, defendant testified that Balch and Officer 
Tucker were trying to solicit his emotionally disturbed fifteen-year- 
old son to use and sell drugs. Defendant contends he confronted 
Balch on numerous occasions telling him to “stay the hell away from 
my son.” Defendant first met with Balch at George’s Party Pak “[t]o 
lay [a] cowboy whipping on his a—” for attempting to get his son in 
trouble. Even though he was armed with his .45 caliber handgun, he 
decided not to fight Balch when he saw that “Sand Man” was with 
him. Defendant then went along with the alleged drug sale in hopes of 
getting Balch alone at a future meeting. Defendant testified he asked 
Lewis to accompany him to the meeting on the day of the shooting 
solely to keep “Sand Man” from interfering while he fought with 
Balch. 


Defendant further testified that while the four men examined the 
marijuana, he took two puffs of a joint and then tried unsuccessfully 
to hit Balch. Balch ran away and defendant could not follow him 
because of his bad back. When he turned back around, Officer Tucker 
was aiming a gun directly at Lewis and saying, “I am going to kill your 
d— a——.” Defendant removed his gun from his waistband and 
responded, “I got a gun, too. Don’t you shoot him. Please put that gun 
down. Put the gun down. For God’s sake, put that gun down.” Officer 
Tucker responded, “I am going to blow your f head off first” 
and aimed the gun at defendant. At this point, defendant testified he 
had time to cock his gun; say, “Oh, Lord heaven, help me... . Oh, God, 
help me”; and shoot Officer Tucker without Officer Tucker squeezing 
off a single round. 
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When defendant arrived home, he asked his wife to call the res- 
cue squad and the police. He cleaned up, changed clothes, took a 
Valium, and drove back to the shore, apparently to commit suicide. 
While in the attic of an old scallop house, defendant changed his mind 
and threw the pistol away among the debris in the old building. 
Defendant then returned to the scene of the shooting where he 
learned from Balch that the man he had shot was a police officer. 
Defendant turned himself in and was arrested. 


David testified that Balch approached him on numerous occa- 
sions about selling marijuana and cocaine for him. He claims he 
refused on each occasion and after a while, even refused to accept his 
telephone calls. On the occasion that Balch went to the Bell residence 
looking for David, defendant confronted Balch on David's behalf. 
Martha Lewis Bell (“Martha”), defendant’s wife, testified that Balch 
called her home looking for David approximately three dozen times 
during September of 1991. She recalled that her husband became 
quite upset upon learning that Balch was soliciting David to deal 
drugs and decided to punish him himself. Defendant went to the 
meeting on 14 November 1991 intending to “break him from sucking 
eggs.” When he returned from the meeting, defendant told her he had 
shot a man and asked her to call the authorities. He added, “I have got 
to go back, Martha, I have shot a man. I have got to go back and face 
what I have done.” About forty-five minutes later, her brother, Lewis, 
called and said, “Guy shot that man... . If Guy hadn’t shot him, I 
would be dead.” 


Additional facts, when necessary, will be set forth with respect to 
the various issues. 


[1] In his first assignment of error, defendant contends the trial court 
erred in failing to exclude ex mero motu certain remarks by the pros- 
ecutor concerning the victim’s family during voir dire and closing 
arguments. We have carefully reviewed the text of the challenged 
remarks and find no abuse of the trial court’s discretion in failing to 
intervene absent any objection. 


Voir Dire. During selection of the jury, the prosecutor asked the 
victim’s father, brother, stepmother, and grandmother to stand up and 
then asked the prospective jurors if any of them had “ever seen these 
folks before today.” Later, upon calling another prospective juror, the 
prosecutor requested only the victim's father to stand and merely 
pointed out the rest of the victim’s family. On one other occasion, the 
prosecutor asked a prospective juror if she recognized any of Officer 
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Tucker’s family sitting in the courtroom. Defendant did not object to 
any of these questions. We have held that “[t]he mere identification of 
family members present in the courtroom at the opening of the pro- 
ceedings [does] not constitute the use of highly prejudicial and irrel- 
evant evidence as prohibited by Booth.”! State v. Laws, 325 N.C. 81, 
103, 381 S.E.2d 609, 622 (1989), death sentence vacated, 494 U.S. 1022, 
108 L. Ed. 2d 603 (1990), on remand, 328 N.C. 550, 402 S.E.2d 573, 
cert. denied, U.S. —, 116 L. Ed. 2d 174, reh’g denied, — U.S. 
—, 116 L. Ed. 2d 648 (1991). In the present case the identification of 
the family to determine whether prospective Jurors knew them did 
not require ev mero motu intervention by the trial court. 





[2] Defendant also contends the prosecutor asked one prospective 
juror if he could give defendant, the victim’s family, and the State a 
fair trial. Our review of the transcript reveals that the question was 
posed on at least three occasions. On two of these, no objection was 
raised. On the third occasion, defendant did object to the question 
and was overruled. We find no impropriety in asking the jury to judge 
the facts in a manner fair to all parties. See State v. Artis, 325 N.C. 
278, 330, 384 S.E.2d 470, 499-500 (1989) C“[I]t is not improper to 
remind the jury, as the prosecutor did here, that its voice is the con- 
science of the community.”), death sentence vacated, 494 U.S. 1023, 
108 L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 S.E.2d 827 
(1991). The trial court properly overruled defendant’s sole objection 
to this question and declined to intervene ex mero motu on the other 
two occasions. 


Closing Arqument. Defendant also contends the remarks of the 
prosecutor during his closing argument were irrelevant and designed 
solely to inflame the passions of the jury. The district attorney argued: 


Mr. McFAapYEN: ... Every time you celebrate Christmas you 
think about a family out there that is going to sit back— 


Mr. NOBLES: Objection. 
Mr. McFapDyYEn: —sit by a Christmas tree— 
THE Court: Sustained. 


Mr. McFapyen: And they are going to think about that man 
right there. 


1. Booth v. Maryland, 482 U.S. 496, 96 L. Ed. 2d 440 (1987), holding victim impact 
evidence inadmissible, was overruled by Payne v. Tennessee, 501 U.S. 808, 115 
L. Ed. 2d 720 (1991), which held that a State may choose to permit admission of victim 
impact evidence without violating the Eighth Amendment per se. Id. at 827, 115 
L. Ed. 2d at 736. 
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THE COuRT: Sustained. 

Mr. McFADYEN: Sir, | would— 

THE Court: I would not—well— 

Mr. McFapyen: I would like certainly to be heard, Judge. 

THE Court: Well, I think your forecast is—come up. 

Mr. McFapyen: I would like to be heard at the bench. 
[Discussion at bench with all counsel and the defendant present. ] 


Mr. McFapyen: Folks, my comments to you finally will be 
briefly, you know, I don’t know why it is we are not supposed to 
think and talk about this man, because he is the victim. But I hope 
that you folks will think about this man (pointing to picture), 
Donald Ray Tucker, 22-year-old, and think about what effect the 
acts of the defendant had and what he did to this man and his 
family on the 14th day of November of last year. 


THE Court: Sustained as to the effect on the family, but you 
may speak with respect to the decedent. 


The trial court sustained the objection or intervened ex mero motu 
each time the prosecutor mentioned any effect of the killing upon the 
victim’s family. Defendant did not request special instructions follow- 
ing the court’s rulings and has not shown any gross improprieties 
which the trial court failed to correct. 


Defendant now argues, however, that the district attorney’s con- 
duct amounted to prejudicial error since the evidence of defendant’s 
guilt was not overwhelming and since defendant interposed scattered 
objections to the challenged statements. While we do not condone 
the prosecutor’s continued comments following the court’s ruling on 
defendant’s objection, we conclude that the record provides substan- 
tial evidence supporting defendant's conviction for first-degree 
murder. “In the absence of a showing of prejudice, prosecutorial mis- 
conduct in the form of improper jury argument does not require 
reversal.” State v. Boyd, 311 N.C. 408, 418, 319 S.E.2d 189, 197 (1984), 
cert. denied, 471 U.S. 1030, &5 L. Ed. 2d 324 (1985). This assignment 
of error is overruled. 


[4] Defendant next assigns error to the trial court’s failure to grant 
defendant’s motion for change of venue. In support of his motion, 
defendant submitted several newspaper articles and a videotape of 
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the television coverage which allegedly contain hearsay and an alle- 
gation by the sheriff that the victim had been murdered. Defendant 
argues that this adverse publicity and the fact that the victim was a 
police officer produced a situation where it was impossible for him to 
receive a fair trial in Carteret County. In denying the motion, the trial 
court noted that the news items appeared to be “essentially recitals of 
alleged facts, some of which are in dispute, some of which are not in 
dispute.” 


In reviewing the trial court’s decision, we look to several well- 
established principles. 


The test for determining whether venue should be changed is 
whether “it is reasonably likely that prospective jurors would 
base their decision in the case upon pre-trial information rather 
than the evidence presented at trial and would be unable to 
remove from their minds any preconceived impressions they 
might have formed.” [State v. Jerrett, 309 N.C. 239, 255, 307 
S.E.2d 339, 347 (1983).] The burden of proving the existence of a 
reasonable likelihood that he cannot receive a fair trial because 
of prejudice against him in the county in which he is to be tried 
rests upon the defendant. State v. Madric, 328 N.C. 223, 226, 400 
S.E.2d 31, 33 (1991). “In deciding whether a defendant has met his 
burden of showing prejudice, it is relevant to consider that the 
chosen jurors stated that they could ignore their prior knowledge 
or earlier formed opinions and decide the case solely on the evi- 
dence presented at trial.” Jerrett, 309 N.C. at 255, 307 S.E.2d at 
348. The determination of whether a defendant has carried his 
burden of showing that pre-trial publicity precluded him from 
receiving a fair trial rests within the trial court’s sound discretion. 
Madric, 328 N.C. at 226, 400 S.E.2d at 33. The trial court has dis- 
cretion, however, only in exercising its sound judgment as to the 
weight and credibility of the information before it, including evi- 
dence of such publicity and jurors’ averments that they were 
ignorant of it or could be objective in spite of it. When the trial 
court concludes, based upon its sound assessment of the infor- 
mation before it, that the defendant has made a sufficient show- 
ing of prejudice, it must grant defendant’s motion as a matter of 
law. See State v. Abbott, 320 N.C. 475, 478, 358 S.E.2d 365, 368 
(1987). 


State v. Yelverton, 334 N.C. 532, 539-40, 434 S.E.2d 183, 187 (1993). 
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After reviewing the newspaper articles and the videotape submit- 
ted by the defendant, we are satisfied that defendant has failed to 
meet his burden of proving that the pretrial publicity tainted his 
chances of receiving a fair and impartial trial. The articles which 
appeared in local and state newspapers from 15 November 1991 
through 20 November 1991, and the short news segments on the 
videotape are primarily factual accounts of the murder of Officer 
Tucker, the arrest of defendant, and the two-day search in the 
Croatan National Forest for Lewis. “This Court has consistently held 
that factual news accounts regarding the commission of a crime and 
the pretrial proceedings do not of themselves warrant a change of 
venue.” State v. Gardner, 311 N.C. 489, 498, 319 S.E.2d 591, 598 
(1984), cert. denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985). 


We have repeatedly held that “(t]he best and most reliable evi- 
dence as to whether existing community prejudice will prevent a fair 
trial can be drawn from prospective jurors’ responses to questions 
during the jury selection process.” State v. Madric, 328 N.C. 223, 228, 
400 S.E.2d 31, 34 (1991). While a number of the prospective jurors 
questioned in this case indicated they had read or heard of the crime, 
each juror who actually served on the jury stated unequivocally that 
he or she had formed no opinion about the case, could be fair and 
impartial, and would decide the issues based solely upon the evi- 
dence presented at trial. Therefore, we conclude that the trial court 
did not err in denying defendant’s motion for a change of venue. 


[5] Defendant further argues that the trial court erred by failing to 
allow defendant to individually question each prospective juror dur- 
ing voir dire with respect to pretrial publicity. Defendant contends 
the collective voir dire served only to educate any prospective juror 
who remained unaware of the adverse publicity surrounding defend- 
ant. However, defendant has made no such showing and this 
argument amounts to mere speculation. See State v. Johnson, 298 
N.C. 355, 362, 259 S.E.2d 752, 757 (1979). Defendant’s argument is 
without merit. 


[6] In his next assignment of error, defendant contends the trial court 
erred in denying defense counsel’s repeated requests to allow defend- 
ant to personally ask each juror, “would they listen to my case and be 
fair?” Defendant argues that there is no statutory prohibition against 
a criminal defendant’s involvement in voir dire and that a juror’s 
response to a specific question asked directly by the defendant could 
be beneficial in selecting an impartial jury. 
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Defendant's argument directly contradicts previous holdings of 
this Court. Relying on Faretta v. California, 422 U.S. 806, 45 L. Ed. 2d 
562 (1975), this Court has determined “that a defendant in a criminal 
action has a right to represent himself at the trial and cannot be 
required to accept the services of court-appointed counsel.” State v. 
House, 295 N.C. 189, 204, 244 S.E.2d 654, 662 (1978). “It is, however, 
equally well settled that ‘{[a] party has the right to appear in propria 
persona or by counsel, but this right is alternative,’ so that ‘one has 
no right to appear both by himself and by counsel.’” Jd. (quoting 
State v. Phillip, 261 N.C. 268, 268, 184 S.E.2d 386, 391, cert. denied, 
377 U.S. 1008, 12 L. Ed. 2d 1052, reh’g denied, 379 U.S. 874, 13 
L. Ed. 2d 83 (1964)). 


In House, defendant requested that, in addition to questioning by 
his counsel, he personally be permitted to question prospective jurors 
on voir dire and witnesses at the trial. In upholding the trial court’s 
decision denying the request, this Court noted that “while the defend- 
ant elected to retain the services of the court-appointed counsel, the 
court did not err in holding that the interrogation of prospective 
jurors and of witnesses must be done through his counsel.” House, 
295 N.C. at 204, 244 S.E.2d at 662. Similarly, defendant here was not 
entitled to ask questions of prospective jurors while represented by 
counsel. Defendant’s assignment of error is without merit. 


[7] In his next assignment of error, defendant contends the trial court 
erred in admitting into evidence, over objection by defendant, a 
photograph taken of the victim prior to his death. In the photograph, 
Officer Tucker is wearing his police uniform and standing in front of 
a patrol car. Defendant contends the photograph was introduced sole- 
ly to inflame the passions of the jury and to support the State's 
argument that defendant killed a law enforcement officer in the per- 
formance of his duty. Defendant argues that the photograph may have 
been relevant had defendant known that the victim was actually a 
police officer. However, since defendant believed Officer Tucker to 
be a drug dealer at the time of the killing, the identity of Officer 
Tucker, his status as a police officer, and any other facts established 
by the photograph are irrelevant to the issues presented to the jury in 
this case. We disagree. 


“Photographs of a homicide victim may be introduced even if 
they are gory, gruesome, horrible or revolting, so long as they are 
used for illustrative purposes and so long as their excessive or repe- 
titious use is not aimed solely at arousing the passions of the jury.” 
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State v. Hennis, 323 N.C. 279, 284, 372 S.E.2d 523, 526 (1988). The sin- 
gle photograph of Officer Tucker is neither gory nor gruesome and it 
was not used excessively or repetitively during the trial. The intro- 
duction of the photograph was not aimed solely at arousing the pas- 
sions of the jury, but was admitted to establish the victim's size. 


During the direct examination of Detective Boyce Floyd, the fol- 
lowing question was posed: 


Q. Does that photograph fairly and accurately depict Donald 
Tucker as to his size and approximate weight at the time of his 
death? 


A. Yes, sir. 


Following this exchange, the State moved to introduce the photo- 
graph of Officer Tucker into evidence. In overruling the defendant’s 
objection, the court informed the jury that State’s Exhibit #5 was 
“admitted for illustrative purposes, members of the jury. You may 
consider it for that purpose and that purpose only.” 


Defendant’s defense of self-defense necessitated the State’s 
showing that a much larger man attacked Officer Tucker and knocked 
him to the ground, following which defendant shot and killed him. 
Detective Floyd had previously testified that Officer Tucker weighed 
190-200 pounds and was approximately five feet ten or eleven inches 
tall. Under these circumstances, the photograph was properly admit- 
ted to illustrate that Officer Tucker actually appeared as described by 
Detective Floyd. This assignment of error is also without merit. 


Defendant next assigns error to the trial court’s refusal to allow 
questioning of Balch, the State’s key witness, regarding his prior con- 
victions and several prior acts of misconduct allegedly committed by 
him. 


[8] A. Prior Convictions. Rule 609 of the North Carolina Rules of Evi- 
dence allows, for purposes of impeachment, the cross-examination of 
witnesses, including defendant, with respect to prior convictions. 
State v. Finch, 293 N.C. 132, 285 S.E.2d 819 (1977). “[W]here, for pur- 
poses of impeachment, the witness has admitted a prior conviction, 
the time and place of the conviction and the punishment imposed 
may be inquired into upon cross-examination.” Jd. at 141, 235 S.E.2d 
at 825. “{I]nquiry into prior convictions which exceeds the limitations 
established in Finch is reversible error.” State v. Rathbone, 78 N.C. 
App. 58, 64, 336 S.E.2d 702, 705 (1985), cert. dented, 316 N.C. 200, 341 
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S.E.2d 582 (1986). Expressly overruling a line of cases apparently 
expanding this line of reasoning, the Court recently returned to the 
Finch rationale in holding: 


In the interest of clarity and certainty for the bench and bar, 
we conclude that we should overrule Harrison and Gibson and 
adhere to the rule established in Garner, viz, that the “Finch... 
limitations on inquiries concerning prior convictions are con- 
sistent with rule 609(a).” 


State v. Lynch, 334 N.C. 402, 410, 482 S.E.2d 349, 353 (1993) (quoting 
State v. Garner, 330 N.C. 273, 288-89, 410 S.E.2d 861, 870 (1991)). In 
light of Lynch, we find that the trial court properly restricted defend- 
ant’s questioning of Balch on his prior convictions for breaking and 
entering and larceny to the time and place of the convictions and the 
penalties imposed thereon. 


B. Prior Acts of Misconduct. Rule 608(b) of the North Carolina 
Rules of Evidence governs the admissibility of specific acts of mis- 
conduct where (i) the purpose of the inquiry is to show conduct 
indicative of the actor’s character for truthfulness or untruthfulness; 
(ii) the conduct in question is in fact probative of truthfulness or 
untruthfulness; (iii) the conduct in question is not too remote in time; 
(iv) the conduct did not result in a conviction; and (v) the inquiry 
takes place during cross-examination. See State v. Morgan, 315 N.C. 
626, 634, 340 $.E.2d 84, 89-90 (1986). “Among the types of conduct 
most widely accepted as falling into this category are ‘use of false 
identity, making false statements on affidavits, applications or gov- 
ernment forms (including tax returns), giving false testimony, 
attempting to corrupt or cheat others, and attempting to deceive or 
defraud others.’ ” Jd. at 635, 340 S.E.2d at 90 (quoting 3 D. Louisell & 
C. Mueller, Federal Evidence § 305 (1979)). 


[9] Defendant, on cross-examination, proposed to question Balch 
concerning his involvement in several alleged specific instances of 
misconduct, 2.€., possession with intent to sell marijuana, conspiracy 
to commit larceny and larceny of a wave runner, conspiracy to com- 
mit larceny and larceny of a 1986 Sea Ox boat and trailer, conspiracy 
to commit larceny and larceny of a 1989 Bayliner boat and trailer, and 
various conversations with Billy Simmons concerning stealing other 
property. Defendant has failed to show how these incidents are rele- 
vant to the witness’ general veracity. These instances of alleged prior 
and unrelated acts of larceny and possession of marijuana, without 
more, are not necessarily probative of Balch’s propensity for truth- 
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fulness or untruthfulness under the standard imposed by Rule 608(b). 
The trial court properly restricted defendant’s questioning of Balch’s 
alleged prior acts of misconduct. 


[10] Defendant further intended to question Balch concerning an 
attempt by Balch to lure an acquaintance away from his home so his 
accomplices could break into the residence and steal the property 
inside. This line of questioning should have been allowed as bearing 
on the witness’ propensity to deceive and defraud others. See State v. 
Clark, 319 N.C. 215, 353 S.E.2d 205 (1987). In Clark, defendant pro- 
pounded questions to the witness which, had he been allowed to 
answer, would have indicated that: 


after Mr. Givens [witness] had left his employment with a fire 
extinguisher company he went to customers of the company and 
represented to them that he was there to inspect the fire extin- 
guishers. When left alone he would steal money if any was in the 
room. 


Id. at 218, 353 S.E.2d at 206. The witness deliberately misrepresented 
himself to his former employer’s customers in an effort to defraud 
them. Similarly, Balch misrepresented himself to his friend while his 
accomplices stole or attempted to steal his friend’s belongings. In 
each case, these misrepresentations speak to the veracity of the 
witness. As in Clark, the trial court erred in failing to allow defendant 
to question the witness on this particular alleged specific act of 
misconduct. 


However, the exclusion of this testimony does not constitute 
prejudicial error. The statutory test for errors not relating to a right 
under the Constitution of the United States is that “there is a reason- 
able possibility that, had the error in question not been committed, a 
different result would have been reached at the trial out of which the 
appeal arises.” N.C.G.S. § 15A4-1443(a) (1988). The record establishes 
that Balch admitted to the jury during either direct or cross- 
examination that (i) he had previously used and sold marijuana; (11) 
he pled guilty to charges of breaking and entering and larceny; (iii) he 
served time in prison for his convictions; and (iv) he became an 
informant partially to improve his efforts at plea bargaining. The jury 
had before it sufficient evidence to evaluate Balch’s credibility, 
including proof of bias. No reasonable possibility exists that a differ- 
ent result would have been reached had the testimony in question 
been allowed. Hence, the error is harmless. 
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{11] In his next assignment of error, defendant contends the trial 
court erred in sustaining the State’s objection to relevant testimony 
offered by defendant. During direct examination of defendant, 
defense counsel attempted to establish defendant’s motive in going to 
the scene of the fatal shooting by having defendant testify concerning 
statements made to him by his fifteen-year-old son, David, regarding 
solicitations by Balch. The State entered a hearsay objection. Defend- 
ant argued that the testimony was offered only to show his motiva- 
tion, not to prove the truth of the matter asserted. The trial court 
sustained the State’s objection and disallowed the testimony. 


Later, upon reconsideration, the court reversed its ruling and 
allowed defense counsel, during redirect, to question defendant 
extensively concerning conversations between his son and Balch. 
Defendant related to the jury details of encounters and conversations 
David had with Balch during which Balch attempted to buy, sell, or 
trade cocaine and hashish with him. Although the testimony was 
ultimately allowed, defendant contends the original erroneous ruling 
caused him undue prejudice because he lost “the inherent advantage 
produced when a witness first speaks to the jury through direct exam- 
ination by his own counsel.” We disagree. 


Exceptions to the exclusion of competent testimony become 
immaterial when it appears that the trial judge subsequently revised 
his rulings and admitted the testimony. See Poole v. Gentry, 229 N.C. 
266, 49 S.E.2d 464 (1948). This assignment of error is without merit. 


[12] Defendant next contends the trial court erroneously failed to 
exclude ex mero motu certain testimony elicited during cross- 
examination of defendant’s son, David, and defendant’s wife, Martha. 
Defendant contended throughout the trial that he went to Bluewater 
Banks not to buy or steal marijuana from Balch and Officer Tucker 
but merely to confront Balch concerning Balch’s repeated attempts to 
lure his son, David, into using drugs. To contradict this assertion, the 
State needed to show that David was already involved in the drug cul- 
ture of Carteret County and that defendant was aware of his son’s 
involvement. The trial court allowed the prosecutor to question David 
concerning his use of marijuana and Martha concerning her knowl- 
edge of her son's involvement with illegal drugs. Defendant raised no 
objection during cross-examination of either witness. 


Now, on appeal, defendant, relying on State v. Morgan, 315 N.C. 
626, 340 S.E.2d 84 (1986), argues it is well settled in North Carolina 
that questions regarding a witness’ prior involvement with or use of 
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illegal drugs are not proper grounds for impeachment. In Morgan this 
Court in discussing N.C.G.S. § 8C-1, Rule 608(b) stated: 


[E]vidence routinely disapproved as irrelevant to the question of 
a witness’ general veracity (credibility) includes specific 
instances of conduct relating to “sexual relationships or proclivi- 
ties, the bearing of illigitimate [sic] children, the use of drugs or 
alcohol, ... or violence against other persons.” 


Morgan, 315 N.C. at 635, 340 S.E.2d at 90 (quoting 3 D. Louisell & C. 
Mueller, Federal Evidence § 305 (1979)). Rule 608(b) generally bars 
evidence of specific instances of conduct of a witness for the purpose 
of attacking his credibility. [n the case sub judice, the State was not 
attempting to impeach either David or Martha Bell’s general reputa- 
tion for veracity. Rather, the State was trying to rebut their testimony 
on direct examination. Each witness, during direct examination by 
defense counsel, testified that David was being lured into the drug 
culture by Balch. On cross-examination, the State was attempting to 
show that David was already deeply involved in the drug scene and 
that defendant was aware Of this involvement. 


The import of the two lines of questioning was not to demon- 
strate the witnesses’ character for truthfulness or untruthfulness but 
to shed light on defendant’s true intent in meeting Balch and Officer 
Tucker at Bluewater Banks. The fact that David, with his parents’ 
knowledge, had been using and selling illegal drugs for years casts 
doubt on defendant’s contention that his purpose in going to Bluewa- 
ter Banks was merely to confront Balch for attempting to lure David 
into drugs. As such, the testimony was relevant and the cross- 
examination permissible under N.C.G.S. § 8C-1, Rule 611(b). The trial 
court did not err in not intervening ex mero motu in the cross- 
examination. This assignment of error is overruled. 


[13] Next, defendant contends the trial court erred in instructing 
the jury that if it concluded defendant had killed Officer Tucker in the 
perpetration of a felony, defendant could not avail himself of the 
defense of self-defense. Defendant argues that the effect of this 
instruction was devastating since he relied solely on a theory of self- 
defense. The challenged instruction provided: 


THE Court: I charge you further that the defendant has been 
accused of first-degree murder in the perpetration of a felony, 
which is the killing of a human being by a person attempting to 
commit robbery with a firearm. 
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I instruct you that neither the issue of self-defense or death 
by accident is available to the defendant, and neither are to be 
considered by you in connection with the accusation of first- 
degree murder in perpetration of a felony. 


Our legislature has defined capital felony murder as: 


A murder which shall be... committed in the perpetration or 
attempted perpetration of any arson, rape or a sex offense, rob- 
bery, kidnapping, burglary, or other felony committed or attempt- 
ed with the use of a deadly weapon shall be deemed to be murder 
in the first degree, and any person who commits such murder 
shall be punished with death or imprisonment in the State’s 
prison for life as the court shall determine pursuant to G.S. 
15A-2000.... 


N.C.G.S. § 14-17 (1993). Premeditation and deliberation are not ele- 
ments of the crime of felony murder. State v. Wall, 304 N.C. 609, 286 
S.E.2d 68 (1982). The prosecution need only prove that the killing 
took place while the accused was perpetrating or attempting to per- 
petrate one of the enumerated felonies. By not requiring the State to 
prove the elements of murder, the legislature has, in essence, estab- 
lished a per se rule of accountability for deaths occurring during the 
commission of felonies. 


Based on this premise, other jurisdictions have held that an 
aggressor in a violent confrontation forfeits his right to self-defense. 


When a defendant is charged under this [felony-murder] 
statute, the defense of self-defense is unavailable to him as a mat- 
ter of law because he is an aggressor engaged in the perpetration 
of a felony. Street v. State, 26 Md. App. 336, 340, 338 A.2d 72 
(1975). This Maryland construction of the felony-murder statute 
comports with the general rule on the subject of the non- 
availability of self-defense as a defense to felony-murder. 


Street v. Warden, 423 F. Supp. 611, 613-14 (Md.), aff’d, 549 F.2d 799 
(4th Cir. 1976), cert. denied, 431 U.S. 906, 52 L. Ed. 2d 390 (1977). In 
Gray v. State, 463 P.2d 897, 909 (Alaska 1970), the court stated: 


[A] person who commits an armed robbery forfeits his right to 
claim as a defense the necessity to protect himself against the use 
of excessive force by either the intended victim of the robbery or 
by any person intervening to prevent the crime or to apprehend 
the criminal, absent a factual showing that at the time the vio- 
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lence occurred, the dangerous situation created by the armed 
robbery no longer existed. 


See also Rainer v. State, 342 So. 2d 1348 (Ala. Crim. App. 1977); State 
v. Celaya, 135 Ariz. 248, 660 P.2d 849 (1983); People v. Loustaunau, 
181 Cal. App. 3d 163, 226 Cal. Rptr. 216 (1986); Williams v. State, 256 
Ga. 655, 352 S.E.2d 756 (1987); People v. Abrams, 109 Ill. App. 3d 901, 
44] N.E.2d 352 (1982); State v. Marks, 226 Kan. 704, 602 P.2d 1344 
(1979); Street v. State, 26 Md. App. 336, 338 A.2d 72 (1975); State v. 
Gray, 456 N.W.2d 251 (Minn. 1990), cert. denied, 498 U.S. 1030, 112 
L. Ed. 2d 678 (1991); Layne v. State, 542 So. 2d 237 (Miss. 1989); 
People v. Guraj, 105 Misc. 2d 176, 431 N.Y.S.2d 925 (1980); Smith v. 
State, 209 Tenn. 499, 354 S.W.2d 450 (1961); Davis v. State, 597 S.W.2d 
358 (Tex. Crim. App.), cert. denied, 449 U.S. 976, 66 L. Ed. 2d 238 
(1980); State v. Dennison, 115 Wash. 2d 609, 801 P.2d 193 (1990). 


We previously reviewed this issue in State v. Maynor, 331 N.C. 
695, 417 S.E.2d 453 (1992). There, “we assume[d] arguendo but [did] 
not decide that in certain circumstances, some instruction on the doc- 
trine of self-defense as a defense to first-degree murder under the 
felony murder theory may be proper.” Jd. at 699, 417 S.E.2d at 455. In 
a felony-murder prosecution, a person who is found by the jury to be 
engaged in an attempted robbery must be considered the initial 
aggressor; it is immaterial whether the victim of the robbery or the 
defendant fired first. Guraj, 105 Misc. 2d at 178, 431 N.Y.S.2d at 927. 
“ {T]he accused cannot set up in his own defense a necessity which 
he brought upon himself.” Celaya, 135 Ariz. at 254, 660 P.2d at 855 
(quoting State v. Jones, 95 Ariz. 4, 8, 385 P.2d 1019, 1021 (1963)). 


[14] We now hold that, absent (i) a reasonable basis upon which the 
jury may have disbelieved the prosecution’s evidence of the underly- 
ing felony, Layne, 542 So. 2d at 244; Gi) a factual showing that 
defendant clearly articulated his intent to withdraw from the situa- 
tion; or (iii) a factual showing that at the time of the violence the dan- 
gerous situation no longer existed, Gray, 463 P.2d at 909, defendant 
has forfeited his right to claim self-defense as a defense to felony 
murder. Here, the evidence tends to show and the jury found that 
defendant and Lewis went to Bluewater Banks for the purpose of rob- 
bing the victim and Balch of marijuana. No evidence was presented to 
suggest that the dangerous situation had dissipated at the time of the 
shooting or that defendant made any effort to declare his intent to 
withdraw. This assignment of error is overruled. 
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[15] Defendant next contends the trial court erred in instructing the 
jury on premeditation and deliberation because the evidence adduced 
at trial failed to support such a finding. We disagree. 


When measuring the sufficiency of the evidence, direct or cir- 
cumstantial, competent or incompetent, the evidence must be con- 
sidered in the light most favorable to the State. The State must be 
given the benefit of every reasonable inference to be drawn from the 
evidence and any contradictions in the evidence are to be resolved in 
favor of the State. State v. Sumpter, 318 N.C. 102, 107-08, 347 S.E.2d 
396, 399 (1986). 


“Premeditation is defined as thought beforehand for some length 
of time; deliberation means an intention to kill, executed by defend- 
ant in a ‘cool state of blood’ in furtherance of a fixed design or to 
accomplish some unlawful purpose.” State v. Jones, 303 N.C. 500, 505, 
279 S.E.2d 835, 838 (1981). “Premeditation and deliberation relate to 
mental processes and ordinarily are not readily susceptible to proof 
by direct evidence. Instead, they usually must be proved by circum- 
stantial evidence.” State v. Brown, 315 N.C. 40, 59, 337 S.E.2d 808, 823 
(1985), cert. denied, 476 U.S. 1165, 90 L. Ed. 2d 733 (1986), rev’d on 
other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988). 


Among the circumstances which may be considered as tending to 
show premeditation and deliberation are: (1) the want of provo- 
cation on the part of the victim, (2) the defendant’s conduct and 
statements before and after the killing, (3) threats made against 
the victim by the defendant, (4) ill will or previous difficulty 
between the parties, (5) evidence that the killing was done ina 
brutal manner. See State v. Calloway, [3805 N.C. 747, 291 S.E.2d 
622 (1982)]; State v. Potter, 295 N.C. 126, 244 S.E.2d 397 (1978); 
State v. Thomas, 294 N.C. 105, 240 S.E.2d 426 (1978). The nature 
and number of the victim’s wounds is also a circumstance from 
which an inference of premeditation and deliberation may be 
drawn, State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 
459 U.S. 1080, 103 S.Ct. 503, 74 L.Ed.2d 642 (1982), as is the num- 
ber of blows inflicted upon the victim. State v. Love, 296 N.C. 194, 
250 S.E.2d 220 (1978); State v. Thomas, supra. 


State v. Myers, 309 N.C. 78, 84, 305 S.E.2d 506, 510 (1983). 


Viewed in the light most favorable to the State, the evidence was 
sufficient to support a conclusion that the murder was premeditated 
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and deliberate. Defendant carried a gun with him during the attempt- 
ed robbery, indicating he anticipated a violent confrontation and the 
potential need for deadly force. On the way to the meeting, defendant 
removed the clip from his semiautomatic pistol, ejected the round 
from the chamber, replaced the round in the clip, reinserted the clip, 
and chambered a live round of ammunition, thus readying the weapon 
for firing. Defendant’s own testimony suggests he harbored ill will 
towards Balch and “Sand Man” (Officer Tucker). Defendant testified 
he set up the meeting “[t]o lay [a] cowboy whipping on his a—.” Final- 
ly, at the scene of the confrontation, Balch testified that after Lewis 
backhanded Officer Tucker, knocking him to the ground, defendant 
stood over him silhouetted against the white Mustang. The fully 
extended hammer on the weapon was readily apparent. Officer 
Tucker, attempting to rise from the ground, reached for his weapon 
and stated, “Stop or Ill shoot.” Defendant replied, “You won't shoot 
anybody” and shot Officer Tucker through the heart. These facts, 
among others, support a reasonable inference that there was a lack of 
provocation on the part of Officer Tucker, that defendant was pre- 
pared for an armed confrontation, and that the fatal shooting of Offi- 
cer Tucker was premeditated and deliberate. We conclude that the 
trial court did not err in instructing the jury on premeditation and 
deliberation. 


[16] Defendant also complains that the instruction, as given, consti- 
tuted prejudicial error because the trial court instructed on several 
circumstances from which premeditation and deliberation may be 
inferred which were not supported by the evidence. The trial court 
instructed the jury as follows: 


Neither premeditation or deliberation are usually susceptible of 
direct proof. They may be proved by circumstances from which 
they may be inferred, such as the lack of provocation by the vic- 
tim; the conduct of the defendant before, during and after the 
killing; threats and declarations of the defendant, or of the dece- 
dent; use of grossly excessive force; and whether or not the 
defendant inflicted a lethal wound upon the victim when the vic- 
tim was fell [sic]; and brutal or vicious circumstances of the 
killing; the manner in which or the means by which the killing 
was done. 


While arguing that none of the enumerated circumstances are present 
in his case, defendant contends that the evidence specifically does 
not reveal (i) lack of provocation by the victim; (ji) premeditation and 
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deliberation on the part of defendant based upon his conduct before, 
during, and after the shooting; (ili) any threats made against the vic- 
tim by defendant; (iv) the use of grossly excessive force by defendant; 
(v) a killing done in a brutal or vicious manner; or (vi) infliction of 
lethal wounds upon the victim after he was felled. 


Although defendant objected to the trial judge's charging the jury 
on premeditation and deliberation in general, he raised no objection 
to the instruction as actually given. Therefore, the challenged instruc- 
tion is reviewable only under plain error analysis. Under this standard 
of review, defendant must demonstrate that, “absent the alleged error, 
[the] jury probably would have reached a different verdict.” State v. 
Robinson, 330 N.C. 1, 22, 409 S.E.2d 288, 300 (1991). The appellate 
court must be convinced that the instruction actually “tilted the 
scales” in favor of conviction. Jd. Even assuming, arguendo, that 
there was error in the instruction given, defendant has failed to 
demonstrate that, absent the challenged portions of the instruction, 
the jury would probably have reached a different verdict. 


This case comes down to whether the jury believed defendant’s 
version of the events occurring on 14 November 1991 or the State’s 
version of the events. As we have previously noted, based on the 
State’s evidence, the jury reasonably concluded that defendant killed 
Officer Tucker with premeditation and deliberation during the com- 
mission of an armed robbery. The jury specifically rejected verdicts of 
second-degree murder and voluntary and involuntary manslaughter. 
See State v. Faison, 330 N.C. 347, 362-63, 411 S.E.2d 148, 152 (1991). 
We do not believe the instruction as given “tilted the scales” in favor 
of conviction. Defendant has not met his burden under the plain error 
rule. This assignment of error is overruled. 


[17] In his next assignment of error, defendant contends the trial 
court erred in failing to give his requested instruction to the jury on 
self-defense. The proposed instruction provided that “[a]s long as a | 
person keeps his gun in his hand prepared to shoot, the person oppos- 
ing him is not expected or required to accept any statement indicative 
of an intent to discontinue the assault.” Defendant argues that the 
requested instruction would have clearly explained the insignifi- 
cance, from a legal standpoint, of the fact that Officer Tucker, when 
he had the opportunity to fire his weapon, did not do so. However, 
defendant has cited this passage out of context and, as a result, his 
argument misconstrues the law on self-defense. 
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Defendant’s reliance on State v. Winford, 279 N.C. 58, 181 $.E.2d 
423 (1971), is misplaced. The paragraph containing defendant’s 
requested instruction reads as follows: 


“...In order that the right of self-defense may be restored to a 
person who has provoked or commenced a combat, he must 
attempt in good faith to withdraw from the combat. He must also 
in some manner make known his intention to his adversary; and 
if the circumstances are such that he cannot notify his adversary, 
as where the injuries inflicted by him are such as to deprive his 
adversary of his capacity to receive impressions concerning his 
assailant’s design and endeavor to cease further combat, it is the 
assailant’s fault and he must bear the consequences. As long as a 
person keeps his gun in his hand prepared to shoot, the person 
opposing him is not expected or required to accept any act or 
statement as indicative of an intent to discontinue the assault.” 


Id. at 68-69, 181 S.E.2d at 4380 (quoting 40 C.J.S. Homicide § 121, at 
995 (1991)). When read in context, the passage clearly shows that in 
order for the aggressor to regain his right of self-defense, he must 
actively alert his victim to the fact that he intends to cease further 
aggression. As long as the aggressor keeps his weapon at the ready, 
the victim is not expected to accept any act or statement as an intent 
to cease the assault. 


As in Winford, the evidence in the record does not support a find- 
ing that defendant attempted, at any point, to withdraw from the com- 
bat or that he ever indicated to Officer Tucker that he intended to 
withdraw from the combat. The trial court is required to give the sub- 
stance of a requested charge only if the proposed charge is a correct 
statement of the law and is supported by the evidence. State v. Corn, 
307 N.C. 79, 296 S.E.2d 261 (1982). The trial court properly declined 
to give the requested instruction. 


Defendant next contends the trial court erred in the charge on 
first-degree murder by instructing the jury that (i) defendant’s actions 
would not be justified as self-defense were the jury to find him to be 
the aggressor; (ii) if the victim were the aggressor, and defendant 
responded with excessive force, defendant would at most be justified 
under the doctrine of imperfect self-defense; (iii) the jury could infer 
the killing was unlawful and committed with malice; and (iv) the jury 
must find that defendant formed the intent to kill the victim over 
some period of time, however short, in order to find the defendant 
guilty of first-degree murder based upon premeditation and delibera- 
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tion. Defendant’s proposed instruction omitted each of these refer- 
ences because defendant contended no evidence was presented to 
support an inference that defendant was the aggressor, used 
excessive force to protect himself, or formed an intent to kill Officer 
Tucker. 


[18] Defendant’s argument ignores Balch’s testimony that defendant 
pulled his weapon on Officer Tucker after Lewis had knocked the 
officer to the ground and that Officer Tucker never actually drew his 
gun. Viewed in the light most favorable to the State, this evidence 
supports instructing the jury that defendant may not claim self- 
defense if the jury finds defendant was the aggressor in the encounter 
leading to the fatal shooting. See State v. Johnson, 278 N.C. 252, 258, 
179 $.E.2d 429, 432-33 (1971). 


[19] We also conclude that the instruction, as given, correctly states 
the law on the use of excessive force in self-defense. Whether defend- 
ant in fact used excessive force is a question for the jury to determine 
based on the evidence. See State v. Benge, 272 N.C. 261, 264, 158 
9.E.2d 70, 72 (1967). Here, the testimony of various witnesses differed 
as to when Officer Tucker and defendant drew their weapons and as 
to the circumstances leading to the fatal shot. The trial court proper- 
ly instructed the jury that if it found defendant to have used excessive 
force in defending himself, he is entitled, at most, to the defense of 
imperfect self-defense. State v. McAvoy, 331 N.C. 583, 595-96, 417 
S.E.2d 489, 497 (1992). 


[20] The instruction, furthermore, correctly charged the jury that it 
could infer the killing was committed with malice. State v. Maynard, 
S11 N.C. 1, 33, 316 S.E.2d 197, 214-15 C“[T]he law implies that a killing 
was done with malice and unlawfully when the defendant intention- 
ally inflicts a wound upon a victim with a deadly weapon resulting in 
death.”), cert. denied, 469 U.S. 968, 83 L. Ed. 2d 299 (1984). Relying on 
the pattern jury instruction, the trial court instructed the jury: 


If the State proves beyond a reasonable doubt that the 
defendant intentionally killed the victim with a deadly weapon or 
intentionally inflicted a wound upon the deceased with a deadly 
weapon that proximately caused the victim’s death, you may first 
infer that the killing was unlawful; and second, that it was done 
with malice. But you are not compelled to do so. You may con- 
sider this along with all other facts and circumstances in deter- 
mining whether the killing was unlawful and whether it was done 
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with malice. And in this regard I instruct you that a firearm, a .45 
caliber pistol, is a deadlv weapon, as a matter of law. 


[21] Finally, the instruction properly charged the jury that, to convict 
defendant of first-degree murder based on premeditation and deliber- 
ation, it would have to find that defendant formed the intent to kill 
the victim over some period of time, however short. We have repeat- 
edly held that premeditation means that the act was thought out 
beforehand for some length of time. No particular amount of time is 
necessary for the mental process of premeditation. State v. Myers, 
299 N.C. 671, 263 S.E.2d 768 (1980). This assignment of error is with- 
out merit. 


[22] In his next assignment of error, defendant contends the trial 
court erred in failing to give his requested instruction that the con- 
spiracy charge could not be used as the underlying felony for a con- 
viction of first-degree murder based upon felony murder. Our review 
of the instruction reveals that the trial court properly instructed the 
jury it could consider only the attempted armed-robbery charge as 
the underlying felony. This assignment of error is overruled. 


[23] Defendant next contends the trial court erred in failing to set 
aside for lack of evidence the verdicts of guilty of attempted armed 
robbery, conspiracy to commit armed robbery, and first-degree mur- 
der. Defendant grounds his argument on the lack of any evidence 
tending to show that defendant and Lewis planned to use the gun, 
that the gun was used to threaten Officer Tucker, or that the gun was 
used during an attempted robbery. However, this argument ignores 
other relevant testimony presented at trial. 


Lewis testified that defendant told Lewis of defendant’s plan to 
rob Officer Tucker and Balch of the marijuana. In preparation, 
defendant armed himself with his pistol and chambered the weapon 
as the two men drove to Bluewater Banks for the confrontation. Any 
contradictions or discrepancies in the evidence are for the jury to 
resolve. State v. Smith, 291 N.C. 505, 518, 231 S.E.2d 663, 669 (1977). 
While there is no evidence of an express agreement to use the 
weapon, the conduct of the two men supports an implied under- 
standing between them to use a gun in the commission of the crime. 
Furthermore, at the scene, Lewis did as he had been instructed when 
he knocked Officer Tucker down. Hence, the first step in the attempt- 
ed armed-robbery plan occurred. That things did not go exactly as 
planned such that the conspirators did not actually take the drugs 
does not negate the attempted armed robbery. On the record before 
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us, the evidence is sufficient to support a finding by the jury that 
defendant was guilty of conspiracy to commit armed robbery and 
attempted armed robbery. The trial court did not abuse its discretion 
and properly denied defendant’s motion to set aside these verdicts. 
Furthermore, as discussed more fully earlier in this opinion, the evi- 
dence amply supports the submission of first-degree murder based 
both on premeditation and deliberation and felony murder. The trial 
court properly denied defendant’s motion to set aside the verdicts. 


[24] Finally, defendant contends the trial court erred by imposing a 
separate sentence on the attempted armed-robbery charge in addition 
to the sentence for first-degree murder on the basis that the attempt- 
ed armed robbery merged into the felony-murder conviction. As we 
have previously held, where defendant is convicted of first-degree 
murder based upon both premeditation and deliberation and felony 
murder, the underlying felony does not merge with the murder con- 
viction and the trial court is free to impose a sentence thereon. State 
v. Goodman, 298 N.C. 1, 15, 257 S.E.2d 569, 579 (1979). This assign- 
ment of error is, thus, overruled. 


We have carefully considered the entire record and find that 
defendant received a fair trial free from prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. RUSSELL HOLDEN, JR. 


No. 460A91 


(Filed 9 December 1994) 


1. Criminal Law § 682 (NCI4th)— capital sentencing—emo- 
tional disturbance mitigating circumstance—uncontrovert- 
ed evidence—refusal to give peremptory instruction— 
prejudicial error 


The trial court erred by refusing to peremptorily instruct the 
jury on the statutory mental or emotional disturbance mitigating 
circumstance in a capital sentencing proceeding where defendant 
presented the testimony of four expert witnesses in support of 
this mitigating circumstance and the State presented no evidence 
that controverted this testimony. Furthermore, this error cannot 
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be held to be harmless beyond a reasonable doubt, and a defend- 
ant sentenced to death is entitled to a new sentencing hearing, 
where one or more jurors found that this circumstance existed 
but it is not known how many jurors so found; it is possible that 
more or all jurors would have found the existence of this circum- 
stance had the peremptory instruction been given; and it is rea- 
sonably possible that the number of circumstances found by each 
juror could have had an effect on the juror’s balancing of the mit- 
igating circumstances against the aggravating circumstances, 
thereby affecting the sentencing recommendation. N.C.G:S. 
§ 15A-2000(f)(2). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


. Criminal Law § 1337 (NCI4th)— capital sentencing — 
felony involving use or threat of violence—attempted sec- 
ond-degree rape—proof by judgment—no non-violent rape 
or attempted rape in this state 


Evidence of defendant’s prior conviction for attempted 
second-degree rape consisting solely of the judgment against the 
defendant for that offense satisfies the State’s burden of proving 
the N.C.G.S. § 15A-2000(e)(8) aggravating circumstance that the 
defendant had previously been convicted of a felony “involving 
the use or threat of violence to the person.” Even if defendant’s 
prior conviction could have been for having sexual intercourse 
with a person who was mentally defective, mentally incapacitat- 
ed, or physically helpless as prohibited by N.C.G.S. 
§ 14-27.3(a)(2), additional evidence that violence or a threat of 
violence accompanied defendant’s prior offense was not required 
because there is no “non-violent” rape or attempted rape under 
North Carolina law since (1) the force inherent to having sexual 
intercourse with a mentally defective or incapacitated person 
who is statutorily deemed incapable of consenting amounts to 
“violence” as contemplated by this aggravating circumstance, and 
the attempt to have sexual intercourse with such a person inher- 
ently includes a threat of force sufficient to amount to a “threat 
of violence” within the raeaning of this circumstance; and (2) the 
statute was intended to prohibit having or attempting to have sex- 
ual intercourse with a physically handicapped person only when 
that person does not consent thereto, and such nonconsensual 
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acts inherently include force or a threat of force sufficient to rise 
to the level of “the use or threat of violence” contemplated by this 
aggravating circumstance. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


3. Criminal Law § 1362 (NCI4th)— capital sentencing— 
defendant’s age as mitigating circumstance—proof of low 
mental age 


The trial court erred by failing to submit to the jury in a cap- 
ital sentencing proceeding the statutory mitigating circumstance 
of the defendant’s age at the time of the crime where defendant 
was thirty-nine years old at the time of the offense, and defendant 
presented the testimony of a clinical psychologist that defend- 
ant’s mental age was ten years and that his problem-solving skills 
were closer to those of a ten-year old than to those of a person in 
his thirties. N.C.G.S. § 15A-2000(£)(7). 


Am Jur 2d, Criminal Law §§ 598, 599. 

Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 
Justice WHICHARD concurring in the result. 


Justice MEYER dissenting. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Bowen, J., at the 30 Septem- 
ber 1991 Criminal Session of Superior Court, Duplin County, on a 
prior jury verdict finding the defendant guilty of first-degree murder. 
Heard in the Supreme Court on 13 April 1994. 


Michael F. Easley, Attorney General, by William N. Farrell, Jr, 
Senior Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Marshall Dayan, 
Assistant Appellate Defender, for the defendant-appellant. 
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MITCHELL, Justice. 


The defendant was indicted on 1 July 1985 for one count of mur- 
der and one count of first-degree rape. In August 1985, he was tried 
capitally and found guilty of the first-degree murder of and attempted 
first-degree rape of Vanessa Jones. He was sentenced to death for the 
murder and to twenty years imprisonment for the attempted rape. We 
found no error in the trial and sentences in State v. Holden, 321 N.C. 
125, 362 S.E.2d 513 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 
935 (1988) (hereinafter Holden J). 


In 1989, the defendant filed a Motion for Appropriate Relief in the 
Superior Court, Duplin County. In December 1990, that court granted 
partial relief by vacating the defendant’s death sentence and ordering 
a new capital sentencing proceeding based on the opinion of the 
Supreme Court of the United States in McKoy v. North Carolina, 494 
U.S. 433, 108 L. Ed. 2d 369, on remand, 327 N.C. 31, 394 $.E.2d 426 
(1990). At the second capital sentencing proceeding, which is the sub- 
ject of this appeal, the jury found three aggravating circumstances: 
that the defendant previously had been convicted of a felony involv- 
ing the use of violence to the person; that the murder was committed 
for the purpose of avoiding a lawful arrest; and that the murder was 
committed while the defendant was attempting to commit a rape. The 
jury found as a mitigating circumstance that the defendant was under 
the influence of a mental or emotional disturbance when he commit- 
ted the murder. It then found that the mitigating circumstance did not 
outweigh the aggravating circumstances and recommended a sen- 
tence of death. The trial court sentenced the defendant to death in 
accord with that recommendation. 


The evidence presented during the defendant's original trial and 
capital sentencing proceeding is summarized in Holden I, 321 N.C. at 
131-32, 362 S.E.2d at 519-20. The issues presented by this appeal 
relate only to the defendant’s second capital sentencing proceeding. 


The State presented evidence at the second capital sentencing 
proceeding tending to show that in the late evening of 15 March 1985 
or the early morning of 16 March 1985, the defendant was seen sitting 
in his car outside a disco near Warsaw, North Carolina. At approx!- 
mately 3:00 a.m., four acquaintances asked him for a ride home. The 
defendant asked one of them, Johnnie Lee Williams, to find Vanessa 
Jones, but Williams could not locate her. Williams’ prior testimony 
during the defendant’s 1985 trial was admitted during this sentencing 
proceeding because Williams had died subsequent to that trial. The 
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defendant drove Williams and two others to Williams’ home, and they 
all got out of the car. The defendant and Levon Hicks, who was also 
in the car at the time, then drove away. Williams stated that he had 
seen the defendant with a .25 caliber pistol in November 1984 and 
that the defendant had told him that to keep her from talking, he was 
going to kill the next girl whom he raped. 


Levon Hicks testified that he had known the defendant for seven 
or eight years and that he knew Vanessa Jones. He saw the defendant 
sitting in his car outside the disco on 15 March 1985. Hicks got in the 
defendant’s car. Later he saw Johnny Pat Barden and Vanessa Jones 
walking down the street. Barden asked the defendant to take the two 
of them home. The defendant agreed, and the four left with the 
defendant and Hicks in the front seat and Barden and Jones in the 
back seat. 


Hicks further testified that the defendant drove past Jones’ house 
and that Jones complained that she wanted to go home. The defend- 
ant instead drove to Barden’s home. Hicks stated that shortly after 
they took Barden home, the defendant stopped the car beside the 
road and told Hicks to get in the back seat. Jones was passed out at 
this time. Hicks testified that the defendant ordered him to tie some 
suspenders around Jones’ legs, but Hicks refused. 


They then drove on a dirt road and through a little path. Hicks 
stated that the defendant stopped the car, got in the back seat, and 
began touching Jones’ chest. Hicks was outside the car at the time. He 
testified that the defendant was unzipping Jones’ pants and saying he 
was going to “get some,” but was scared she was going to yell. After 
twenty minutes the defendant got in the front seat and drove back 
toward the Warsaw Block Plant. Hicks stated that the defendant told 
him he was taking him home and that the defendant was going to “get 
some meat.” The defendant asked Hicks if he wanted any “meat,” and 
Hicks declined. The defendant stated that after he “got some meat,” 
he would probably have to kill her so she would not talk. After leav- 
ing Hicks at his home, the defendant drove off in the direction of a 
graveyard. 


Henry Sutton discovered the body of Vanessa Jones on a dirt path 
outside Warsaw. A deputy arrived and identified the body. He noticed 
a laceration and blood on the victim’s body. He also noticed that the 
victim’s shirt was not tucked into her pants, that her pants were 
unbuckled or unzipped, and that one of her shoes was removed. He 
radioed for the SBI, secured the scene, and covered the body. 
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Officers executed a search warrant for the house where the 
defendant lived. They were looking for a knife, but during the search 
one of the officers saw a pistol behind the bed. The officer did not 
seize the weapon because at that time it was not known that Jones 
had been shot. 


Later the same day, an SBI special agent who had observed the 
body executed a search warrant on the residence and seized a knife, 
a pair of scissors, a pair of wet jeans found in a washing machine, and 
another knife found in a car parked in the yard. From another car 
parked in the yard, the agent seized a red suspender similar to one 
found near Jones’ body. 


After the autopsy revealed that Jones had been shot in addition to 
her throat having been cut, the SBI agent returned to the scene of the 
crime and seized a spent cartridge and two unfired bullets. A deputy 
returned to the defendant’s home to seize the gun, but it was no 
longer there. 


SBI Agent John Payne testified that on 16 March 1985, he saw the 
defendant in front of his residence. He read the defendant his Miran- 
da rights, which the defendant waived. The defendant then said he 
wanted to speak with Payne about Jones’ death. The defendant wrote 
a statement detailing the events on the night of the murder. The 
defendant also had an interview with Payne in which he stated that he 
had been fishing with Williams and the defendant’s father on the 
morning of 16 March 1985 and that upon returning he learned of 
Jones’ death. 


A pathologist who performed the autopsy testified that Jones 
died of a gunshot wound to the throat. He found no semen in her 
vagina. A forensic witness testified that the shell casings found at the 
scene matched the defendant’s gun, which had been retrieved by 
officers. 


The defendant presented the following evidence pertinent to this 
appeal: 


Dr. George Baroff, a clinical psychology professor at the Univer- 
sity of North Carolina at Chapel Hill, was accepted by the trial court 
as an expert in the field of clinical psychology. He examined the 
defendant on three occasions and reviewed his school records and a 
Dorothea Dix Hospital evaluation of the defendant. He administered 
the Stanford-Binet intelligence test to the defendant, who scored a 56. 
Such a score falls within the mentally retarded range of intellectual 
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functioning. In Dr. Baroff’s opinion, the defendant was functioning in 
the mentally retarded range on the date of the offense, even though 
an I.Q. test showed the defendant’s I.Q. to be 70. He testified that a 
score of 56 was consistent with other scores achieved by the defend- 
ant on other intelligence tests. Dr. Baroff further stated that the 
defendant had a mental age of ten years. He gave the defendant read- 
ing material that a seven-year-old could read without difficulty, but 
the defendant had difficulty reading it. Dr. Baroff also stated that 
mental retardation adversely affects a person’s capacity to think 
about the consequences of his or her behavior because the person has 
a difficult time understanding “what might be” as opposed to “what 
is.” Such persons have almost no grasp of the future consequences of 
actions taken in the present. In Dr. Baroff’s opinion, the defendant 
was under the influence of a mental or emotional disturbance at the 
time of the offense. 


On cross-examination Dr. Baroff stated that the pattern of the 
defendant's responses on the tests suggested that he was not malin- 
gering by performing poorly on purpose. Dr. Baroff also conceded 
that though the defendant’s mental age was nine or ten years, his life 
experience was greater than that of a ten-year old. He further stated 
that the defendant was married, operated a vehicle, and had held a 
job at a poultry factory for ten or twelve years. The defendant had 
been promoted to assistant manager at the factory. The defendant 
also had volunteered with a rescue squad but was unable to pass the 
exam to become a certified Emergency Medical Technician. 


Willie Arnette, a friend of the defendant and his co-worker on the 
rescue squad, testified that the rescue squad is a volunteer organiza- 
tion which met twice a month. He stated that the defendant and he 
were on the squad for four years. 


Dr. Thomas Ryan, a clinical neuropsychologist, was accepted by 
the trial court as an expert in the field of neuropsychology. He con- 
ducted neuropsychological assessments on the defendant on 5 
August 1989 for nine hours. Based on tests taken by the defendant 
and on medical records, Dr. Ryan determined that the defendant suf- 
fered from moderate brain damage, which had resulted from a lack of 
oxygen at the time of the defendant’s birth. He found the defendant’s 
intellectual functioning to be in the mentally retarded range, and he 
also concluded that the defendant was not malingering on the tests. 
Dr. Ryan further stated that the defendant’s scores indicated that he 
was severely impaired by his brain damage. He testified that the 
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impairments were present at the time of the offense, and that at the 
time of the offense the defendant’s ability to appreciate the criminal- 
ity of his conduct or to conform his conduct to the requirements of 
the law was impaired. 


Dr. Nancy Earl, a physician, was accepted by the court as an 
expert in the field of neurology. She testified that she was familiar 
with the neuropsychological testing performed on the defendant and 
had reviewed Dr. Ryan’s report. She also had reviewed the defend- 
ant’s birth records as well as his mother’s medical records. She stated 
that the defendant's neurological impairment could have been caused 
in part by a lack of oxygen to the brain during his birth. She per- 
formed a neurologic exam on the defendant on 4 August 1989 for 
three hours. Dr. Earl found the defendant to be alert and oriented; he 
knew who he was, he knew the date, and he understood that she was 
a doctor. 


The mental status examination revealed global impairments, 
which indicated that both the sides and frontal area of the brain were 
impaired. The physical exarnination revealed that the defendant had 
some abnormal features in his eyes and that the muscle tone in his 
legs was abnormally increased on both sides, which indicated a 
motor neuron lesion in the brain. 


Dr. Earl further found the defendant’s reflexes to be abnormally 
brisk. She stated that the defendant was not malingering; rather, he 
was trying to cooperate during these tests. She concluded that her 
findings of brain dysfunction were consistent with mental retarda- 
tion, poor school performance, and the lack of oxygen to his brain at 
birth. In her opinion, the defendant was under the influence of a men- 
tal or emotional disturbance at the time of the offense. She also 
opined that at the time of the offense, the defendant’s ability to appre- 
ciate the criminality of his conduct or to conform his conduct to the 
requirements of law was impaired. 


On cross-examination Dr. Earl testified that she assumed the 
defendant understood what a gun was and what it meant to pull the 
trigger of a gun. She also thought the defendant would understand 
that if he shot a person in the throat with a gun, the person would be 
hurt. She stated that the defendant probably understood what a knife 
was and that if he cut a person’s throat with a knife, the person would 
be injured. 
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Dr. Mark Chandler, an assistant professor and neuropsychiatrist 
at the University of North Carolina at Chapel Hill, was accepted by 
the trial court as an expert in the fields of psychiatry, mental retarda- 
tion, and neuropsychiatry. He had examined the defendant on four 
different occasions in 1989 and was familiar with the testing per- 
formed by Drs. Baroff and Ryan. He concluded that the defendant 
was mildly mentally retarded and that he did not have any major 
depressive disorders or psychoses. He further determined that the 
defendant had organic brain damage and was suffering from a mental 
or emotional disturbance at the time of the offense. In his opinion, the 
defendant’s ability to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of law was impaired at the 
time of the offense. On cross-examination Dr. Chandler stated that 
the defendant knows what a pistol is, how to pull the trigger, and 
probably understands that if you shoot someone, the person will be 
injured. 


[1] The defendant first assigns as error the trial court’s refusal to 
peremptorily instruct the jury on mitigating circumstances. The 
defendant argues inter alia in support of this assignment that the evi- 
dence supporting the statutory mitigating circumstance that the 
defendant suffered a mental or emotional disturbance at the time of 
the murder was uncontroverted. He contends that the trial court 
therefore should have instructed peremptorily on that mitigating cir- 
cumstance. N.C.G.8. § 15A-2000(£)(2) (1988). We agree. 


The defendant submitted evidence in support of this statutory 
mitigating circumstance in the form of expert testimony from Dr. 
George Baroff, a clinical psychologist, Dr. Thomas Ryan, a neuropsy- 
chologist, Dr. Mark Chandler, a neuropsychiatry professor, and Dr. 
Nancy Earl, a neurology professor. Dr. Baroff stated that the defend- 
ant’s I.Q. is 56, which is in the mentally retarded range. He further 
stated that the defendant was under a mental or emotional disturb- 
ance at the time of the offense. Dr. Ryan testified that the defendant 
suffered from moderate organic brain damage. Dr. Chandler testified 
that the defendant was mildly retarded and had organic brain dam- 
age. He further stated that the defendant was under a mental or emo- 
tional disturbance at the time of the crime. Dr. Earl testified that the 
defendant's brain damage was caused by complications at his birth. 


The State presented no evidence that controverted the defend- 
ant’s evidence on this mitigating circumstance and does not argue 
that any such evidence was presented. We have held that “[w]here 
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... all of the evidence in [a capital prosecution], if believed, tends to 
show that a particular mitigating circumstance does exist, the defend- 
ant is entitled to a peremptory instruction on that circumstance.” 
State v. Johnson, 298 N.C. 47, 76, 257 S.E.2d 597, 618 (1979). As the 
evidence supporting the mitigating circumstance found in N.C.G.S. 
§ 15A-2000(f)(2) was uncontroverted, it was error for the trial court 
to deny the defendant’s request for a peremptory instruction thereon. 
Cf. State v. Green, 336 N.C. 142, 172-74, 448 $.E.2d 14, 32 (1994) 
(peremptory instructions relating to nonstatutory mitigating 
circumstances differ from those relating to statutory mitigating 
circumstances). 


We cannot conclude that this error was harmless beyond a rea- 
sonable doubt. One or more of the jurors found that this statutory 
mitigating circumstance existed; however, we do not know whether 
all of the jurors did. Assuming, as we must, that not all jurors found 
this mitigating circumstance existed, it is possible that had the 
peremptory instruction been given, more or all would have done so. 
See State v. Gay, 334 N.C. 467, 492-94, 434 S.E.2d 840, 855 (1993) 
(determining that failure to instruct peremptorily on uncontroverted, 
nonstatutory mitigating circumstances could not be held harmless 
beyond a reasonable doubt because more or all jurors might have 
found the circumstance if a peremptory instruction had been given). 
It is reasonably possible that the number of circumstances found by 
each juror could have had an effect on the juror’s balancing of the 
mitigating circumstances against the aggravating circumstances, 
thereby affecting the sentencing recommendation. See 7d. Therefore, 
the defendant is entitled to a new capital sentencing proceeding. 


The defendant has brought forward additional assignments of 
error. Although we need not address those assignments in light of our 
holding that the defendant is entitled to a new capital sentencing pro- 
ceeding, the issues presented in some of those assignments are 
almost certain to arise again in any new capital sentencing proceed- 
ing the defendant is subjected to. For that reason, we elect to discuss 
the following additional assignments of error. 


[2] The defendant assigns as error the trial court’s submission of the 
aggravating circumstance that the defendant previously had been 
convicted of a felony involving the use of violence. N.C.G.S. 
§ 15A-2000(e)(3) (1988). The defendant had been convicted of the 
felony of attempted second-degree rape against a person other than 
the victim in the case before us. The court instructed that “attempted 
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rape is by definition a felony involving the use of violence to the per- 
son.” The defendant contends that no evidence was presented from 
which the jury could find beyond a reasonable doubt that the attempt- 
ed second-degree rape involved violence or the threat of violence. He 
argues that because the State only offered proof of his conviction for 
second-degree rape by presenting the judgment, it failed to present 
evidence sufficient to prove the aggravating circumstance beyond a 
reasonable doubt. He reasons that the conviction is insufficient to 
prove the use of or threatened use of violence because second-degree 
rape may be predicated on sexual intercourse with a person who is 
mentally defective, mentally incapacitated, or physically helpless. 
N.C.G.S. § 14-27.3(a)(2) (1993). Thus, according to the defendant, the 
trial court should not have submitted the circumstance based solely 
on the judgment entered upon the conviction. We do not agree. 


The General Assembly of North Carolina has provided that one 
aggravating circumstance weighing in favor of a sentence of death is 
that a defendant “had been previously convicted of a felony involving 
the use or threat of violence to the person.” N.C.G.S. § 15A-2000(e)(3) 
(1988). The issue in the present case is whether evidence of a defend- 
ant’s prior conviction for attempted second-degree rape consisting 
solely of the judgment against the defendant for that offense satisfies 
the State’s burden of proving this aggravating circumstance. We con- 
clude that it does. 


Under N.C.G.S. § 15A-2000(e)(8), the required prior felony 


can be either one which has as an element the involvement of the 
use or threat of violence to the person, such as rape or armed rob- 
bery, State v. Hamlette, 302 N.C. 490, 276 S.E.2d 338 (1981), ora 
felony which does not have the use or threat of violence to the 
person as an element, but the use or threat of violence to the per- 
son was involved in its commission. 


State v. McDougall, 308 N.C. 1, 18, 301 S.E.2d 308, 319, cert. denied, 
464 U.S. 865, 78 L. Ed. 2d 173 (1983) (footnote omitted). This Court 
has concluded that for purposes of N.C.G.S. § 15A-2000(e)(8), rape is 
a felony which has as an element the use or threat of violence to the 
person. State v. Artis, 325 N.C. 278, 321, 384 $.E.2d 470, 494 (1989) 
(quoting McDougall, 308 N.C. at 18, 301 S.E.2d at 319), judgment 
vacated on other grounds, 494 U.S. 10238, 108 L. Ed. 2d 604, on 
remand, 327 N.C. 470, 397 S.E.2d 223 (1990)). We have further rea- 
soned that where rape is deemed to have as an element the use or 
threat of violence, the “felony of attempt to commit rape is therefore 
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by nature of the crime a felony which threatens violence.” State v. 
Green, 336 N.C. 142, 170, 443 S.E.2d 14, 30 (1994) (interpreting mili- 
tary law). Under N.C.G.S. § 15A-2000(e)(3), “[a]ttempting to commit a 
crime which inherently involves violence obviously constitutes, at 
least, a ‘threat of violence.’ ” Jd. at 169, 443 S.E.2d at 30. Therefore, 
the judgment showing that the defendant had previously been con- 
victed of attempted second-degree rape was sufficient, standing 
alone, to require that the trial court submit the aggravating circum- 
stance that the defendant had committed a prior felony involving the 
use or threat of violence to the person. 


For purposes of applying this aggravating circumstance, we 
reject the notion of any felony which may properly be deemed “non- 
violent rape.” We believe that a more enlightened view of this matter 
has been expressed in the opinions of military courts which have 
been cited with approval by this Court. 


Under the Uniform Code of Military Justice, rape is always, 
and under any circumstances, deemed as a matter of law to be a 
crime of violence. Uniied States v. Bell, 25 M.J. 676 (A.C.M.R. 
1987), rev. denied, 27 M.J. 161 (C.M.A. 1988); United States v. 
Myers, 22 M.J. 649 (A.C.M.R. 1986), rev. denied, 23 M.J. 399 
(C.M.A. 1987). As stated in Myers, military courts “specifically 
reject the oxymoronic term of ‘non-violent rape.’ The more 
enlightened view is that rape is always a crime of violence, no 
matter what the circumstances of its commission.” Myers, 22 M.J. 
at 650. “Among common misconceptions about rape is that it is a 
sexual act rather than a crime of violence.” United States v. 
Hammond, 17 M.J. 218, 220 n.3 (C.M.A. 1984). 


Green, 336 N.C. at 169, 443 8.E.2d at 30. We conclude, for similar rea- 
sons, that the crime of attempted rape always involves at least a 
“threat of violence” within the meaning of N.C.G.S. § 15A-2000(e)(3). 


It is true that dicta in McDougall supports the existence of both 
“non-violent” rape and “non-violent” attempted rape under North 
Carolina law. McDougall, 308 N.C. at 18 n.1, 301 S.E.2d at 319 n.1. 
More recently, however, we have emphasized the fact that such lan- 
guage in McDougall was mere dicta when we declined to “consider 
whether there is a non-violent crime of attempted rape under North 
Carolina law.” Green, 336 N.C. at 170, 443 S.E.2d at ——. The defend- 
ant suggests that his prior conviction for attempted second-degree 
rape under N.C.G.S. § 14-27.3 could have been for having sexual inter- 
course with a person who was mentally defective, mentally incapaci- 
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tated, or physically helpless. N.C.G.S. § 14-27.3(a)(2) (1993). He 
would therefore have us conclude that it has not been established 
that violence or a threat of violence accompanied the defendant’s 
prior offense of attempted second-degree rape. We do not agree. 


The acts of having or attempting to have sexual intercourse with 
another person who is mentally defective or incapacitated and statu- 
torily deemed incapable of consenting—just as with a person who 
refuses to consent—involve the “use or threat of violence to the per- 
son” within the meaning of N.C.G.S. § 15A-2000(e)(8). In this context, 
the force inherent to having sexual intercourse with a person who is 
deemed by law to be unable to consent is sufficient to amount to “vio- 
lence” as contemplated by the General Assembly in this statutory 
aggravating circumstance. Likewise, the attempt to have sexual inter- 
course with such a person inherently includes a threat of force suffi- 
cient to amount to a “threat of violence” within the meaning of this 
aggravating circumstance. 


Nor do we believe that having or attempting to have sexual inter- 
course with a “physically helpless” person in violation of N.C.G.S. 
§ 14-27.3(a)(2) may properly be deemed “non-violent” rape or 
attempted rape. We find no merit in the suggestion that N.C.G.S. 
§ 14-27.3(a)(2) makes it a crime to have consensual sexual inter- 
course with a physically helpless person. For purposes of this discus- 
sion only, we accept the questionable proposition that the legislature 
could, consistent with the Constitution of the United States, make 
consensual sexual intercourse with a physically helpless person a 
felony. But cf. Bowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 2d 140 
(rejecting any fundamental right of homosexuals to engage in acts of 
consensual sodomy, but implying that consensual sex acts between 
heterosexual adults ordinarily will be viewed as constitutionally pro- 
tected). Nevertheless, we conclude that the legislature intended no 
such result and that the statute only prohibits having or attempting to 
have sexual intercourse with a physically helpless person who does 
not consent thereto. Such acts of having or attempting to have sexu- 
al intercourse with a physically helpless person who does not consent 
inherently include force or a threat of force sufficient to rise to the 
level of “the use or threat of violence” contemplated in the aggravat- 
ing circumstance set forth as N.C.G.S. § 15A-2000(e)(8). 


For the foregoing reasons, we conclude that the prior judgment 
against the defendant for attempted second-degree rape, standing 
alone, was sufficient evidence to require that the trial court submit 
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the statutory aggravating circumstance that the defendant previously 
had been convicted of a felony “involving the use or threat of violence 
to the person.” Therefore, the trial court properly submitted this 
statutory aggravating circumstance for the jury’s consideration dur- 
ing the defendant's capital sentencing proceeding. 


[3] The defendant also assigns as error the trial court’s failure to sub- 
mit the statutory mitigating circumstance of the defendant’s age at 
the time of the crime. See N.C.G.S. § 15A-2000(f)(7). The defendant 
was thirty-years-old at the time of the offense. He argues that there 
was substantial evidence tc support the circumstance and that the 
trial court had to submit it, despite his withdrawal of his request that 
it be submitted. We conclude that the evidence supported the cir- 
cumstance, and the trial court erred in failing to submit it to the jury. 


In support of this mitigating circumstance, the defendant elicited 
the testimony of Dr. Baroff, who stated that, based on a series of 
tests, he had formed the opinion that the defendant’s mental age was 
ten years. He further stated that the defendant performed better on 
easier parts of the tests than he did on the more difficult parts, which 
is a pattern consistent with valid and honest responses by a test- 
taker. Dr. Baroff testified that on the date of the offense the defend- 
ant’s intellectual functioning was in the mentally retarded range, 
which was consistent with another I.Q. test that the defendant had 
taken in 1989. On cross-examination Dr. Baroff conceded that the 
defendant had more life experience than a ten-year-old child, but on 
redirect he explained that the defendant’s problem-solving skills were 
closer to those of a ten-year-old than to those of a person who was in 
his thirties. 


We have characterized “age” as a “flexible and relative concept.” 
State v. Johnson, 317 N.C. 348, 393, 346 S.E.2d 596, 624 (1986). We 
also have noted that “the chronological age of a defendant is not the 
determinative factor under G.S. § 15A-2000(f)(7).” State v. Oliver, 309 
N.C. 326, 372, 307 S.E.2d 304, 333 (1983). Here, the defendant was 
thirty-years old at the time of the offense; however, the testimony of 
Dr. Baroff that the defendant’s mental age was ten years and that his 
problem-solving skills were closer to those of a ten-year-old was sub- 
stantial evidence from which a juror or jurors reasonably could find 
that the defendant’s age at the time of the offense was mitigating. 
Therefore, regardless of the defendant’s wishes about the matter, the 
trial court had an independent duty to submit the statutory mitigating 
circumstance based on the evidence. See N.C.G.S. § 15A-2000(b) 
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(1988); State v. Brown, 315 N.C. 40, 62, 387 S.E.2d 808, 824-25 (1985), 
cert. denied, 476 U.S. 1165, 90 L. Ed. 2d 733 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). 


For the reasons stated, the defendant is entitled to a new capital 
sentencing proceeding. 


NEW CAPITAL SENTENCING PROCEEDING. 


Justice WHICHARD concurring in the result. 


I concur in the holding that defendant must have a new capital 
sentencing proceeding because he was entitled to a peremptory 
instruction on the mitigating circumstance that he suffered a mental 
or emotional disturbance at the time of the murder. I also agree that 
the trial court should have submitted the mitigating circumstance of 
defendant's age at the time of the crime. I write separately because I 
disagree with the conclusion that attempted second-degree rape is an 
inherently violent crime by definition and that therefore evidence of 
defendant’s prior conviction for attempted second-degree rape con- 
sisting solely of the judgment entered thereon satisfies the State’s 
burden of proving the aggravating circumstance of the previous 
conviction of a felony involving the use or threat of violence to the 
person. 


The opinion for the Court correctly states that in State v. Artis, 
325 N.C, 278, 321, 384 S.E.2d 470, 494 (1989), this Court concluded 
that rape has as an element the use or threat of violence to the per- 
son; however, the opinion fails to note that in Artzs the Court was 
considering N.C.G.S. § 14-27.2, which defines the offense of first- 
degree rape. From this Court’s determination that first-degree rape 
necessarily involves the use or threat of violence, the opinion con- 
cludes that second-degree rape also always involves violence and that 
therefore attempted second-degree rape involves at least the threat of 
violence. In light of the plain language of N.C.G.S. § 14-27.3(a)(1) & 
(2) and the generally accepted meaning of the word “violent,” I am 
unable to make this leap in logic. 


The State may proceed on one of two theories in proving second- 
degree rape as defined in N.C.G.S. § 14-27.3(a)(1) & (2). It may show 
that the defendant had vaginal intercourse “[b]y force and against the 
will” of the victim, or it may show that the intercourse was commit- 
ted against a victim who is “mentally defective, mentally incapacitat- 
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ed, or physically helpless” and that the defendant knew or should 
have known of the victim’s condition. N.C.G.S. § 14-27.3(a)(1) & (2) 
(1993). A mentally defective victim may be one “who suffers from 
mental retardation, or... who suffers from a mental disorder, either 
of which temporarily or permanently renders the victim substantially 
incapable of appraising the nature of his or her conduct... .” Id. 
§ 14-27.1(1). A mentally defective person who is substantially inca- 
pable of appraising the nature of his or her conduct nonetheless 
could be willing to participate in sexual intercourse and able to com- 
municate a willingness to do so. Sexual intercourse with such a per- 
son could be entirely non-violent, though deemed criminal by the 
legislature. A physically helpless victim may be one “who is physical- 
ly unable to resist an act of vaginal intercourse or a sexual act... .” 
Id. § 14-27.1(3). A physically helpless person who is physically unable 
to resist a sexual act nonetheless may be willing to participate in such 
an act and capable of verbally communicating his or her willingness 
to do so. Sexual intercourse with a physically helpless person thus 
could be non-violent, though deemed criminal by the legislature. 


The opinion for the Court accepts the possibility that the legisla- 
ture could deem consensual sexual intercourse with a physically 
helpless person criminal but concludes that the legislature did not 
intend that result here. I cannot join in this conclusion. “[P]Jenal 
statutes are construed strictly against the State and liberally in favor 
of the private citizen with all conflicts and inconsistencies resolved in 
his favor.” State v. Pinyatello, 272 N.C. 312, 314, 158 S.E.2d 596, 596 
(1968). We thus must construe the statute liberally in defendant’s 
favor. Whether constitutionally allowed or not, the legislature has 
shown itself capable of deeming consensual sexual intercourse crim- 
inal in another context: when it occurs between individuals who are 
not married to each other. See N.C.G.S. § 14-184 (1993) (“If any man 
and woman, not being married to each other, shall lewdly and lasciv- 
iously associate, bed and cohabit together, they shall be guilty of a 
misdemeanor... .”). Like N.C.G.S. § 14-184, N.C.G.S. § 14-27.3(a)(2) 
makes no mention of violence. Given the lack of express language 
denoting violence, it is similarly possible that the legislature intended 
second-degree rape to encompass non-violent acts of sexual inter- 
course with mentally defective or physically helpless persons. 


To support the “prior violent felony” aggravating circumstance, 
the State introduced only the judgment, which stated only that 
defendant had been convicted of attempted second-degree rape. 
Without more, there was no proof that the offense in fact involved the 
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use or threat of violence because the State does not need to prove 
violence to satisfy the essential elements of second-degree rape 
involving a physically helpless or mentally defective victim. Defend- 
ant’s conviction could have been for attempted second-degree rape 
against a victim who was mentally defective by virtue of his or her 
inability to appraise the nature of his or her conduct or against one 
who was physically helpless and unable physically to resist a sexual 
act. Neither act necessarily involves the use of violence. Rape is gen- 
erally an abhorrent and serious crime, but the language of the statute 
allows for the possibility that the crime of attempted second-degree 
rape may be non-violent—indeed, thoroughly consensual. 


The opinion for the Court opines that the legislature only intend- 
ed to prohibit having or attempting to have nonconsensual sexual 
intercourse with a physically helpless person, and it questions 
whether any other view would pass constitutional muster. The prob- 
lem, however, is that with only the judgment before us, we cannot 
know whether the intercourse involved in the prior felony was con- 
sensual or nonconsensual. I do not believe a death sentence based in 
part on the “prior violent felony” aggravating circumstance can stand 
without proof in the record that the felony was in fact violent. 


I therefore would hold that the trial court erred in submitting this 
aggravating circumstance without further proof of a factual basis for 
the conviction showing that the offense in fact involved the use or 
threat of violence. If the prosecution has such proof, it should offer it 
at defendant’s new capital sentencing proceeding. 


Justice MEYER dissenting. 


I do not agree that the failure to give a peremptory instruction on 
the statutory mitigating circumstance that defendant suffered a men- 
tal or emotional disturbance at the time of the murder, N.C.G.S. 
§ 15A-2000(f)(2) (1988), which circumstance the jury actually found, 
constitutes reversible error requiring a new sentencing proceeding. 


It is my position that the majority’s reliance on State v. Gay, 334 
N.C. 467, 492-94, 434 S.E.2d 840, 855 (1993), is misplaced. Though I 
voted for the opinion in Gay, I have since concluded that Gay was 
wrongly decided. Moreover, in this case, we are faced with a statu- 
tory mitigating circumstance not a nonstatutory mitigating 
circumstance, as was the issue in Gay. 
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It is quite clear that we employed the wrong standard of review in 
Gay. In Gay, this Court held that it was error to fail to give a peremp- 
tory instruction on a nonstatutory mitigating circumstance. We said in 
Gay: 


In regard to the nonstatutory mitigating circumstances which 
were found by one or more jurors, we have no way of knowing 
whether or not they were unanimously found. If one was not 
unanimously found, it is possible that more jurors, or all the 
jurors, would have found the circumstance to exist and to have 
mitigating value had a peremptory instruction been given. 


Id. at 494, 434 S.E.2d at 855. This Court then held that the defendant 
was entitled to a new sentencing hearing because the Court was 
“unable to find the error [failure to give a peremptory instruction on 
uncontroverted nonstatutory mitigating circumstances] harmless 
beyond a reasonable doubt.” Jd. 


While we have held that it is error to fail to give peremptory 
instructions where the evidence of mitigating circumstances is 
uncontroverted, the error is not one of constitutional magnitude war- 
ranting the “harmless beyond a reasonable doubt” standard. 


The United States Supreme Court has stated: 


“Lockett and its progeny stand only for the proposition that a 
State may not cut off in an absolute manner the presentation of 
mitigating evidence, either by statute or judicial instruction, or by 
limiting the inquiries to which it is relevant so severely that the 
evidence could never be part of the sentencing decision at all.” 


Johnson v. Texas, — U.S. -—, ——, 125 L. Ed. 2d 290, 302 (quoting 
with approval some language from Kennedy, J.’s concurring in judg- 
ment opinion in McKoy v. North Carolina, 494 U.S. 433, 456, 108 
L. Ed. 2d 369, 389 (1990)), reh’g denied, —— U.S. —-, 125 L. Ed. 2d 767 
(1993). Whether a mitigating circumstance is charged upon peremp- 
torily is not an issue of constitutional dimension because failure to 
give a peremptory instruction does not preclude in any manner the 
presentation of mitigating evidence or limit the jury’s consideration of 
such evidence. Where, as here, and as in Gay with regard to several 
nonstatutory circumstances, the jury considered and actually found 
the mitigating circumstance in question, it is clear that Lockett and its 
progeny have not been violated and that no error of constitutional 
dimension has occurred. 
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Since the failure to give a peremptory instruction is not an issue 
of constitutional dimension, the appropriate standard for determining 
whether the trial court’s error was prejudicial is whether there is a 
“reasonable possibility that, had the error in question not been com- 
mitted, a different result would have been reached at the trial.” 
N.C.G.S. § 15A-1443(a) (1988). Further, “[t]he burden of showing such 
prejudice under this subsection is upon the defendant.” Jd. Applying 
this standard to the case sub judice, defendant has failed to demon- 
strate that he was prejudiced by the trial court’s refusal to give a 
peremptory instruction on the statutory mitigating circumstance at 
issue. 


In sum, I believe that State v. Gay was wrongly decided, that the 
majority’s reliance on State v. Gay in this case is thus misplaced, and 
that the majority erroneously applies a “harmless beyond a reason- 
able doubt” standard to an error that is not of constitutional dimen- 
sion. For these reasons, I respectfully dissent. 


STATE OF NORTH CAROLINA Ex REL. UTILITIES COMMISSION v. NORTH CAROLINA 
POWER 


No. 230A93 
(Filed 9 December 1994) 


1. Utilities § 117 (NCI4th) — cogeneration projects—capacity 
payments—avoided costs 


The Utilities Commission’s disallowance of $1.39 million in 
expenses for capacity payments for the Ultra Cogen cogeneration 
projects did not violate the Public Utility Regulatory Policies Act 
(PURPA) to the extent it only excluded the amount above avoid- 
ed costs (the incremental costs which the utility would incur if it 
supplied the power itself or purchased it from another source) 
where NC Power filed an application with the Commission to 
increase its rates and charges; the Commission ordered that $1.39 
million of the capacity costs paid by NC Power to Ultra Cogen 
Systems be disallowed in calculating approved retail rates; elec- 
tric utilities are required to purchase power produced by qualify- 
ing cogeneration and small power production facilities and are 
required to pay their avoided costs unless another rate is negoti- 
ated; NC Power rejected an offer from Ultra Cogen to sell it elec- 


IN THE SUPREME COURT 413 


STATE Ex REL. UTILITIES COMM. v. N. C. POWER 
[338 N.C. 412 (1994)] 


tricity; Ultra Cogen initiated arbitration proceedings with the Vir- 
ginia State Corporation Commission; and NC Power was ordered 
to execute agreements with Ultra Cogen. Under FERC regula- 
tions, the purchase price for power sold by cogenerators is 
exempt from regulation by FERC and the rate is determined 
under federal rules implemented by each state for utilities subject 
to their ratemaking authority; however, states cannot impose pur- 
chase rates in excess of avoided costs. 


Am Jur 2d, Public Utilities §§ 133 et seq., 173 et seq. 


. Utilities § 117 (NCI 4th)— cogeneration projects—capacity 
payments—measure of avoided costs 


It was not unreasonable in a general rate case involving the 
purchase of power from a cogenerator by NC Power (the North 
Carolina operation of Virginia Electric and Power Company) for 
the North Carolina Utilities Commission to use a competitive bid- 
ding measure in determining avoided costs where the Commis- 
sion carefully reviewed the capacity rate set by an arbitrator 
designated by the Virginia State Corporation Commission and 
found that he did not properly take into account other potential 
sources of power, so that he greatly overestimated NC Power’s 
avoided costs. 


Am Jur 2d, Public Utilities §§ 133 et seq., 173 et seq. 


. Utilities § 154 (NCI4th)— cogeneration projects—reason- 
able operating expenses—avoided costs 


The North Carolina Utilities Commission properly disallowed 
expenses for unreasonably high payments to a cogenerator in 
accordance with N.C.G.S. § 62-133 where NC Power, the North 
Carolina operation of Virginia Electric and Power Company, had 
purchased power from Ultra Cogen, a cogenerator; an arbitrator 
designated by the Virginia State Corporation Commission had set 
the capacity rate; and the North Carolina Utilities Commission 
determined that the arbitrator had not properly taken into 
account other sources of power, thereby assessing avoided costs 
unreasonably high. The Commission’s exclusion of $1.39 million 
in expenses for capacity payments was merely the disallowance 
of the amount by which the contract rate exceeded NC Power's 
avoided costs. 


Am Jur 2d, Public Utilities §§ 133 et seq., 173 et seq. 
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Constitutional Law § 155 (NCI4th)— cogeneration pro- 
jects—disallowance of excess avoided costs—no violation 
of Commerce Clause 


The North Carolina Utilities Commission’s exclusion of $1.39 
million of capacity costs paid by NC Power (the North Carolina 
operation of Virginia Electric and Power Company) to Ultra 
Cogen (a cogenerator) did not violate the Commerce Clause of 
the United States Constitution where the costs had been deter- 
mined by an arbitrator designated by the Virginia State Corpora- 
tion Commission. Congress, which has the power to regulate the 
relationships between cogenerators and electric utilities in order 
to protect interstate commerce, has specifically required each 
state to implement federal guidelines for each utility which it reg- 
ulates. The North Carolina Utilities Commission’s disallowance of 
excess avoided costs is consistent with federal regulation and 
constitutes lawful ratemaking. While inconsistent determinations 
of avoided costs by the VSCC and the Commission may burden 
NC Power, this is a necessary consequence of doing business in 
more than one state. NC Power argued before the VSCC that 
another method should have been used in determining avoided 
costs, but did not appeal, thus accepting the risk that the North 
Carolina Utilities Commission might not permit it to recover the 
excess amount from North Carolina consumers. 


Am Jur 2d, Commerce §8§ 25 et seq. 


. Utilities § 154 (NCI4th)— NC Power rates—officers’ 


salaries—meeting demands of common shareholders 


The Utilities Commission did not err in a general rate making 
case involving Virginia Electric and Power Company, which oper- 
ates as North Carolina Power in North Carolina, by excluding 
$28,000 in officers’ salaries where there was substantial evidence 
to support the Commission’s reasoning that the individuals 
involved were closely linked to meeting the demands of common 
shareholders. The Supreme Court will not disturb the Commis- 
sion’s findings of fact which are supported by competent, materi- 
al, and substantial evidence in view of the whole record and are 
not arbitrary or capricious. 


Am Jur 2d, Public Utilities §§ 133 et seq., 173 et seq. 
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Justice MITCHELL dissenting in part. 
Justice WEBB joins in this dissenting opinion. 


Appeal by North Carolina Power pursuant to N.C.G.S. § 62-90 and 
N.C.G.S. § 7A-29(b) from the North Carolina Utilities Commission’s 
Order Granting Partial Rate Increase entered on 26 February 1993 in 
Docket No. E-22, Subs 333 & 335. Heard in the Supreme Court 18 
November 1993. 


Public Staff by A.W. Turner, Jr., and Gisele L. Rankin, Staff 
Attorneys, for appellee Public Staff—North Carolina Utilities 
Commission. 


Michael F. Easley, Attorney General, by Margaret A. Force, 
Associate Attorney General, for appellee Attorney General. 


Hunton & Williams, by Edward S. Finley, Jr. for appellant 
North Carolina Power. 


FRYE, Justice. 


This is an appeal from an order of the North Carolina Utilities 
Commission (Commission) in a general rate case involving Virginia 
Electric and Power Company (VEPCO) which operates as North 
Carolina Power (NC Power) in North Carolina and Virginia Power in 
Virginia. NC Power is a public utility operating under the laws of 
North Carolina and is engaged in the generation, transmission, distri- 
bution, and sale of electricity to the public for compensation. 


Procedurally this case comes to this Court as follows: 


On 31 July 1992, NC Power filed an application with the Commis- 
sion to adjust and increase its rates and charges for electric service to 
its North Carolina retail customers effective 30 August 1992. The 
Commission ordered that $1.39 million of the capacity costs paid by 
NC Power to Ultra Cogen Systems (Ultra Cogen),! a cogenerator, be 
disallowed in calculating approved North Carolina retail rates. 
Cogeneration involves the simultaneous production of both thermal 
energy, such as heat or steam, and electrical power, usually at an 
industrial site. By making productive use of the excess heat produced 
in the generation of thermal energy, cogeneration can produce elec- 


1. Ultra Cogen Systems has been succeeded in interest by Hadson Power and later 
by LG&E Development. It will be referred to as Ultra Cogen in this opinion. 
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tricity at a reduced cost. Pursuant to section 210 of the Public Utility 
Regulatory Policies Act of 1978 (PURPA), regulations of the Federal 
Energy Regulatory Commission (FERC) promulgated thereunder, and 
implementation mechanisms of the states, electric utilities are 
required to purchase power produced by qualifying cogeneration and 
small power production facilities and are required to pay their “avoid- 
ed costs” for the power unless another rate is negotiated. 


In the spring and summer of 1986, NC Power was inundated with 
offers from cogenerators, that were Qualifying Facilities pursuant to 
federal law, to sell it electricity. In response, in December 1986, NC 
Power instituted a solicitation process and sent letters to potential 
sellers. One of NC Power's letters was sent to Ultra Cogen. 


On 380 January 1987, in response to this solicitation, NC Power 
received proposals from Ultra Cogen to sell power from nine pro- 
jects. Based on numerous factors, including cost, NC Power informed 
Ultra Cogen in March 1987 that it was rejecting the offer. Between 12 
November 1987 and 3 December 1987, Ultra Cogen initiated arbitra- 
tion proceedings with the Virginia State Corporation Commission 
(VSCC) seeking to arbitrate NC Power's rejection of its offer. Ultra 
Cogen requested the VSCC to order NC Power to enter into power 
purchase agreements. NC Power requested dismissal of the petitions 
on the ground that the VSCC had expressed its general approval of 
competitive bidding in a final order issued 29 January 1988. On 26 
February 1988, the VSCC rejected NC Power’s motion to dismiss and 
designated Commissioner Thomas Harwood, Jr., of the VSCC as final 
arbitrator of the dispute. On 30 September 1988, Commissioner 
Harwood ordered NC Power to execute agreements with Ultra Cogen. 
This order was adopted by the entire VSCC on 18 November 1988. In 
compliance with the VSCC’s orders, NC Power executed contracts 
with Ultra Cogen. Additional facts will be discussed where pertinent 
to the issues raised by NC Power. 


The questions presented on this appeal are: (1) whether the Com- 
mission’s disallowance of $1.39 million in expenses for capacity pay- 
ments for the Ultra Cogen cogeneration projects violates PURPA, 
N.C.G.S. § 62-133, or the Commerce Clause of the United States Con- 
stitution; and (2) whether the Commission’s exclusion of $28,000 in 
officers’ salaries violates N.C.G.S. § 62-133. We answer both questions 
in the negative and affirm the Commission’s order. 
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[1] As stated previously, section 210 of PURPA requires electric 
utilities to purchase power from qualifying cogeneration and small 
power production facilities. PURPA directs the Federal Energy Regu- 
latory Commission (FERC) to prescribe rules to encourage cogenera- 
tion. These rules must insure that rates for such purchases shall be 
just and reasonable to electric consumers and in the public interest, 
and shall not discriminate against qualifying cogenerators. 16 U.S.C. 
§ 824a-3(b) (1985). PURPA further requires that no rule prescribed for 
this purpose shall provide a rate which exceeds the incremental cost 
to the electric utility of alternative electric energy. /d. The “incre- 
mental cost of alternative electric energy” means the cost to the elec- 
tric utility to produce or purchase the electric energy which, but for 
the purchase from such cogenerator or small power producer, the 
utility would generate or purchase from another source. /d. at 
§ 824a-3(d). PURPA also provides that each state regulatory authori- 
ty shall implement the FERC rule concerning purchases from cogen- 
erators for each electric utility for which it has ratemaking authority. 
Id. at § 824a-3(f). 


FERC regulations concerning the arrangements between electric 
utilities and cogenerators parallel the statutory provisions by requir- 
ing that rates for purchases shall be just and reasonable to consumers 
and in the public interest, and shall not discriminate against cogener- 
ators. 18 C.F R. § 292.304(a)(1) (1994). The regulations specifically 
provide that no utility is required to pay more than the avoided costs 
- for purchases. Id. at § 292.304(a)(2). “Avoided costs” means the incre- 
mental costs which the utility would incur if it supplied the power 
itself or purchased it from another source. Jd. at § 292.101(b)(6). The 
regulations further provide that they do not limit the ability of parties 
to negotiate agreements for rates and terms different from those 
called for in the regulations. Jd. at § 292.301(b)(1). For example, a 
rate for cogeneration purchases may be less than the avoided costs if 
the state regulatory authority determines that a lower rate is con- 
sistent with the regulations and is sufficient to encourage cogenera- 
tion and small power production. /d. at § 292.304(b)(3). However, in 
April 1988, FERC held that it is impermissible for states to impose 
rates exceeding the avoided costs on wholesale purchases in inter- 
state commerce. Re Orange and Rockland Utilities, Imc., 92 
P.U.R.4th 1, 14-15 (1988)? 


2. Orange and Rockland Utilities reversed the FERC’s earlier position in the pre- 
amble to section 210 of PURPA. In the preamble, FERC stated in pertinent part: 
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The United States Supreme Court has interpreted PURPA and the 
FERC regulations to mean that a state regulatory authority, in imple- 
menting PURPA and the federal regulations, must apply the avoided- 
cost rule in the absence of a waiver granted by FERC or a specific 
contractual agreement setting a price that is lower than the avoided 
cost. American Paper Inst. v. American Elec. Power, 461 U.S. 402, 76 
L. Ed. 2d 22 (1983). Therefore, in this case, the VSCC was required to 
apply the avoided-cost rule in determining wholesale rates pursuant 
to PURPA and FERC regulations. While both parties in this case are 
in agreement that the avoided-cost rule is the appropriate method for 
determining wholesale rates pursuant to PURPA and FERC regula- 
tions, they disagree as to what these avoided costs should have been. 
NC Power contends that when the VSCC set the price it had to pay 
Ultra Cogen for the wholesale power, the VSCC was implementing 
federal law and making a determination affecting wholesale power in 
interstate commerce. Furthermore, when the North Carolina Utilities 
Commission, in setting North Carolina retail rates, refused to allow 
NC Power to recover the $1.39 million that the VSCC required NC 
Power to pay Ultra Cogen, it unlawfully interfered with the VSCC’s 
implementation of federal law. We disagree. 


NC Power relies on Nantahala Power & Light Co. v. Thornburg, 
476 U.S. 953, 90 L. Ed. 2d 9438 (1986), and Mississippi Power & Light 
Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 101 L. Ed. 2d 322 
(1988), in support of its arguments that North Carolina is preempted 
by Virginia’s decision. Those cases address the preemptive effect of a 
rate or apportionment set by FERC for a wholesale transaction sub- 
ject to regulation under the Federal Power Act. Under FERC regula- 
tions, the purchase price for power sold by cogenerators is exempt 
from regulation by FERC under the relevant provisions of the Feder- 
al Power Act, 18 C.F-R. § 292.601(c), and the rate is determined under 
federal rules implemented by each state for utilities subject to their 
ratemaking authority. 18 C.F.R. §§ 292.304, 292.401(a). However, 
states cannot impose purchase rates in excess of avoided costs. Re 
Orange and Rockland Utilites, Inc., 92 P.U.R.4th 1, 14-15. Therefore, 


If a State program were to provide that electric utilities must purchase power 
from [qualifying facilities] at a rate higher than that provided by these rules, a 
qualifying facility might seek to obtain the benefits of that State program. In such 
a case, however, the higher rates would be based on State authority to establish 
such rates, and not on [FERC’s] rules. 


45 Fed. Reg. 12,214, 12,221 (1980). 


IN THE SUPREME COURT 419 


STATE Ex REL. UTILITIES COMM. v. N. C. POWER 
[238 N.C. 412 (1994)] 


we conclude that the Commission’s disallowance of $1.39 million in 
expenses for capacity payments for the Ultra Cogen cogeneration 
projects does not violate PURPA to the extent it only excludes the 
amount above avoided costs. 


We must now compare the VSCC’s determination of avoided costs 
with the Commission's determination of avoided costs. 


A. The VSCC’s Measure of Avoided Costs 


[2] On 27 April 1988, Commissioner Harwood ruled that Ultra Cogen 
was entitled to receive avoided cost payments determined as of 12 
November 1987, the date Ultra Cogen began to file arbitration peti- 
tions with the VSCC. The Virginia arbitrator further concluded that 
the avoided cost payments should be based on NC Power's costs of 
constructing and operating a gas-fired facility called Chesterfield Unit 
No. 7, which is intended to be the prototype for any new facility built 
through the mid-1990’s. 


In an interim order of 27 May 1988, Commissioner Harwood spec- 
ified various “key terms and conditions that should be included in a 
power purchase agreement between the parties.” These terms and 
conditions included the determination that the capacity price for 
each of the Ultra Cogen projects at issue shall be $341.23 per depend- 
able kilowatt for the first fifteen years of operation and $189.70 for 
years sixteen through twenty-five. In a final order dated 30 September 
1988, he ordered NC Power to execute agreements with Ultra Cogen 
including these terms. This order was adopted by the entire VSCC on 
18 November 1988. In compliance with the VSCC’s orders, NC Power 
executed contracts with Ultra Cogen. NC Power did not exercise its 
right to appeal] the VSCC’s order and it did not file the contracts with 
the North Carolina Utilities Commission. During the test year in this 
case, NC Power paid Ultra Cogen $2.8 million on a North Carolina 
retail allocation basis for capacity payments under these contracts. 


B. The Commission’s Measure of Avoided Costs 


On 26 February 1993 the Commission entered an order granting a 
partial rate increase finding that it was not bound by the actions of 
the VSCC with regard to the Ultra Cogen contracts and concluding 
that it was appropriate to reduce operation and maintenance 
expenses by $1.39 million to reflect the removal of unreasonable 
capacity costs. 
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The Commission compared the Ultra Cogen contracts to the 
results of the 1986 and 1988 competitive bidding solicitations and 
determined that the rates in the Ultra Cogen contracts exceeded NC 
Power's avoided costs at the time the arbitration petitions were filed. 
The 1986 solicitation, which used NC Power’s proposed Chesterfield 
No. 7 as a benchmark, produced average capacity costs of $141 per 
dependable kilowatt compared to $341 per dependable kilowatt for 
the Ultra Cogen projects. The evidence showed that the 1986 projects 
were expected to operate at a 32.2 percent capacity factor compared 
to 27.1 percent for the Ultra Cogen projects, thus eliminating any jus- 
tification for the higher capacity costs on the basis of lower energy 
costs. 


The Commission noted that the Virginia arbitrator himself stated 
in a February 1990 order that payments for the Doswell projects 
(from the 1986 solicitation) were based on the avoided costs of 
Chesterfield No. 7 and were reasonable. The Doswell projects and the 
Ultra Cogen projects came on-line within a few months of one anoth- 
er (Doswell on 3 May and 10 May 1992 and Ultra Cogen on 22 Febru- 
ary, 7 March, and 1 July 1992). The capacity cost for the Doswell 
projects is $146 per dependable kilowatt, while the capacity cost for 
the Ultra Cogen projects is $341 per dependable kilowatt. Further- 
more, the Ultra Cogen projects’ average capacity factor, based on 
economic dispatch, is approximately one-half that of the Doswell 
projects’ average capacity factor, which indicates the Ultra Cogen 
projects’ energy costs are greater. 


The seven projects that were selected in the 1988 solicitation and 
were operational at the time of the hearing, have an average capacity 
cost of $171 per dependable kilowatt and a combined capacity factor 
of 35.9 percent. The Commission used the average capacity costs 
from the 1988 solicitation as a proxy for what the 1986 solicitation 
results would have been if the 1986 solicitation had occurred at the 
time the Ultra Cogen contracts were signed. Using the results of the 
later solicitation did not prejudice NC Power, but rather allowed it to 
include $30 per dependable kilowatt (or $240,000) more in rates than 
if the 1986 results were used. 


We conclude that it was not unreasonable for the North Carolina 
Utilities Commission to use the competitive bidding measure in 
determining avoided costs, thereby rejecting the measure used by the 
VSCC. In fact, NC Power argued before the VSCC that competitive 
bidding should be the measure used. The North Carolina Utilities 
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Commission carefully reviewed the capacity rate set by the Virginia 
arbitrator’s decision and found that he did not properly take into 
account other potential sources of power. Thus, the Virginia arbitra- 
tor greatly overestimated NC Power’s avoided costs. The North Car- 
olina Utilities Commission’s exclusion of $1.39 million in expenses 
for capacity payments for the Ultra Cogen cogeneration projects is 
nothing more than the disallowance of the amount by which the con- 
tract rate exceeded NC Power’s avoided costs. Therefore, there is no 
violation of PURPA. 


[3] Next, we address the question of whether the Commission's dis- 
allowance of $1.39 million in expenses for capacity payments violates 
N.C.G.S. § 62-133. Section 62-133(b)(3) provides that the Commission 
shall determine a utility’s “reasonable operating expenses” when set- 
ting rates. NC Power contends that the Commission, contrary to 
North Carolina law, arbitrarily decided that the rates paid Ultra Cogen 
were too high. NC Power also argues that the Commission, in decid- 
ing the reasonableness of operating expenses, must determine 
whether management has acted prudently. We disagree. 


This Court rejected this argument in State ex rel. Utilities Com- 
m’n v. Carolina Power & Light Co., 320 N.C. 1, 358 S.E.2d 35 (1987), 
reasoning that: 


[A]lthough management prudence may be an important factor 
considered by the Cormmission in a general rate case, manage- 
ment prudence vel nov. does not contro] the Commission's deci- 
sion as to whether to adjust test period data to reflect abnormal- 
ities having a probable impact on the utility's revenues and 
expenses during the test period, in order that it may set reason- 
able rates in compliance with N.C.G.S. § 62-133. 


Id. at 12, 358 S.E.2d at 41. The conclusion that management impru- 
dence is only one method of demonstrating that a given expense is 
unreasonable is also consistent with the standard applied in State ex 
rel. Utilities Comm’n v. Intervenor Residents, 305 N.C. 62, 286 
S.E.2d 770 (1982). In Intervenor Residents, we held that the Commis- 
sion must always determine that expenses paid to affiliated compa- 
nies are reasonable. “If there is an absence of data and information 
from which either the propriety of incurring the expense or the rea- 
sonableness of the cost can readily be determined, the Commission 
may require the utility to prove [its] propriety and reasonableness by 
affirmative evidence.” Id. at 75, 286 S.E.2d at 778. 
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The findings of the Commission, when supported by competent 
evidence, are conclusive. State ex. rel. Utilities Comm’n v. 
Thornburg, 325 N.C. 484, 385 S.E.2d 463 (1989). In this case, the 
Commission reviewed the capacity rate set by the Virginia arbitrator 
and determined that he did not properly take into account other 
potential sources of power. Thus, his assessment of avoided costs 
was unreasonably high. The Commission’s exclusion of $1.39 million 
in expenses for capacity payments was merely the disallowance of 
the amount by which the contract rate exceeded NC Power’s avoided 
costs. Therefore, we conclude that the Commission properly disal- 
lowed expenses for unreasonably high payments to Ultra Cogen in 
accordance with N.C.G.S. § 62-133. 


[4] Another issue raised by NC Power is whether the Commission’s 
disallowance of these expenses violates the Commerce Clause of the 
United States Constitution. Under Article I, Section 8 of the U.S. 
Constitution, Congress shall have the power “[t]o regulate Commerce 
... among the several States....” In FERC v. Mississippi, 456 U.S. 
742, 72 L. Ed. 2d 532, reh’g denied, 458 U.S. 1131, 73 L. Ed. 2d 1401 
(1982), the Court determined that Congress has the power under the 
Commerce Clause to regulate the relationships between cogenerators 
and electric utilities in order to protect interstate commerce. Under 
PURPA, federal law specifically requires each state to implement fed- 
eral guidelines for each utility whose rates it regulates. 16 U.S.C. 
§ 824a-3(f). Thus, the Commission is authorized by Congress to act 
with regard to arrangements between cogenerators and NC Power. 
The Commission’s disallowance of the amount by which the Ultra 
Cogen contracts exceeded NC Power’s avoided costs is consistent 
with PURPA and the FERC’s regulations and constitutes lawful retail 
ratemaking. The Commission’s actions here do not violate the Com- 
merce Clause. 


While we recognize that inconsistent determinations of avoided 
costs by the VSCC and the Commission may burden NC Power, we 
believe this burden is a necessary consequence of doing business in 
more than one state. Here, NC Power believed that the capacity rate 
set by the Virginia arbitrator and ultimately adopted by the VSCC was 
higher than required by federal law. In fact, NC Power argued before 
the VSCC that the competitive bidding method should have been used 
in determining avoided costs. However, instead of appealing the 
adverse decision of the VSCC to the Virginia courts, NC Power 
accepted the VSCC decision which required it to pay a rate in excess 
of avoided costs. NC Power thus accepted the risk that the North 
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Carolina Utilities Commission might not permit it to recover the 
excess amount from its North Carolina consumers. 


II. 


[5] Finally, we address the question of whether the Commission's 
exclusion of $28,000 in officers’ salaries violates N.C.G.S. § 62-133. 
NC Power argues that absent a showing that such salaries are unrea- 
sonable or will not actually be incurred, there was no basis for the 
exclusion of these expenses. We disagree. 


One of the critical elements of the ratemaking process is a deter- 
mination of what expenses are appropriate for inclusion in rates. 
State ex rel. Utilities Comm’n v. Eddleman, 320 N.C. 344, 358 S.E.2d 
339 (1987), and State ex rel. Utilities Comm’n v. Public Staff, 317 
N.C. 26, 343 S.E.2d 898 (1986). The Commission argues that it is the 
policy of the Commission to make executive salary adjustments. See 
In re Application of Duke Power Co., 75 NCUC Report 293 (1985). In 
Application of Duke Power Co., the Commission concluded that 
Duke Power’s shareholders should bear fifty percent of the overall 
compensation of those officers whose functions are most closely 
linked with meeting the demands of the common shareholders. Id. 
The Commission has reached the same conclusion in subsequent rate 
cases. See, e.g., In re Application of Duke Power Co., 76 NCUC 
Report 279 (1986), and In re Application of Carolina Power & Light 
Co., 77 NCUC Report 272 (1987). 


In the present case, the Public Staff proposed to remove fifty per- 
cent of the salaries of NC Power's President/Chief Executive Officer, 
the Chairman of the Board of Directors, and the President/Chief 
Executive Officer of NC Power’s sole common stockholder, Dominion 
Resources, Inc. The Commission concluded that the Public Staff 
adjustment to exclude fifty percent of the compensation of the three 
officers in question was appropriate, explaining its reasons for mak- 
ing the executive salary adjustments: 


Witness Maness testified that these three individuals are closely 
linked to meeting the demands of the Company’s common share- 
holders. All three serve on the VEPCO Board of Directors, as well 
as the Dominion Resources, Inc. Board of Directors. The Chair- 
man of the VEPCO Board is also the Chairman of the Dominion 
Resources, Inc. Board, as well as the boards of Dominion 
Resources, Inc.’s other subsidiaries, Dominion Capital, Domin- 
ion Energy, and Dominion Lands. Witness Maness testified that 
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this adjustment is especially appropriate for VEPCO given the 
nature of Dominion Resources, Inc.’s non-regulated business 
interests. Witness Maness stated that the interests of Dominion 
Resources, Inc. as they relate to its non-regulated businesses may 
not always coincide with the interests of VEPCO’s retail ratepay- 
ers. Witness Maness also testified that the Commission has adopt- 
ed an adjustment consistent with his approach in each of the 
seven Duke, CP&L, and VEPCO general rate cases decided since 
November 1984. 


This Court will not disturb the Commission’s findings of fact 
which are supported by competent, material, and substantial 
evidence in view of the whole record and are not arbitrary or capri- 
cious. State ex rel. Utilities Comm’n v. Thornburg, 325 N.C. 484, 385 
S.E.2d 463 (1989). The authority to regulate the rates of public utili- 
ties hes with the Commission and a reviewing court may not modify 
or reverse its determination merely because the court would have 
reached a different finding based on the evidence. State ex rel. 
Utilities Comm’n v. Eddleman, 320 N.C. 344, 358 S.E.2d 339 (1987). 
After reviewing the entire record, we conclude that there is substan- 
tial evidence to support the Commission’s salary adjustments in this 
case. 


For the foregoing reasons, the Commission’s order of 26 February 
1993 is affirmed. 


AFFIRMED. 


Justice MITCHELL dissenting in part. 


It is my belief that when the Virginia State Corporation Commis- 
sion (VSCC) set the price that North Carolina Power (NC Power) 
must pay Ultra Cogen Systems (Ultra Cogen) for wholesale power, 
the VSCC was implementing federal law and entering an order affect- 
ing wholesale power in interstate commerce. Accordingly, I conclude 
that when the North Carolina Utilites Commission (NCUC), while set- 
ting North Carolina retail rates, refused to allow NC Power to recov- 
er the $1.39 million that the VSCC had ordered NC Power to pay Ultra 
Cogen, it unlawfully interfered with the VSCC’s implementation of 
federal law. Therefore, I dissent from the decision of the majority to 
the extent that it affirms the NCUC’s refusal to allow NC Power to 
recover the $1.39 million of costs it actually incurred by complying 
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with the VSCC’s order requiring it to purchase power from Ultra 
Cogen. 


Under procedures established by federal law, Ultra Cogen applied 
to the VSCC for an order requiring NC Power to purchase wholesale 
power from Ultra Cogen and setting the price NC Power would pay 
for that power. Congress has concluded that wholesale power trans- 
actions affect interstate commerce and shall be regulated by the Fed- 
eral Energy Regulatory Commission (FERC) under the Federal Power 
Act. As a cogenerator qualifying facility selling wholesale power, 
Ultra Cogen’s sales of wholesale power are controlled by the Federal 
Public Utility Regulatory Policies Act of 1978 (PURPA). 16 U.S.C. 
§ 828a-3 (1985). By enacting PURPA, Congress has delegated to the 
states, under mandatory guidelines established by the FERC, author- 
ity over wholesale transactions involving cogenerators, such as the 
transaction between Ultra Cogen and NC Power at issue in the pres- 
ent case. As a result, when VSCC set the price NC Power must pay 
Ultra Cogen for the wholesale power at issue here, the VSCC was 
implementing federal law and making a determination affecting 
wholesale power in interstate commerce. The VSCC was making a 
determination which, but for the provisions of PURPA, would have 
been made exclusively by FERC; that determination was the func- 
tional and legal equivalent of an order by the FERC setting the price. 
For that reason, when the NCUC refused to allow NC Power to recov- 
er the $1.39 million in annual capacity costs it had actually incurred 
as a result of the VSCC order, the NCUC unlawfully interfered with 
the VSCC’s implementation of federal law. In my view, the NCUC’s 
actions were preempted by federal law and must be reversed by this 
Court. 


The Supremacy Clause of the Constitution of the United States 
subordinates the legislative and administrative acts of the individual 
states to those of the United States. 


Pre-emption occurs when Congress, in enacting a Federal statute, 
expresses a clear intent to pre-empt state law when there is out- 
right or actual conflict between Federal and state law, where 
compliance with both Federal and state law is in effect physical- 
ly impossible, where there is implicit in Federal law a barrier to 
state regulation, where Congress has legislated comprehensively, 
thus occupying an entire field of regulation and leaving no room 
for the states to supplement Federal law, or where the state law 
stands as an obstacle to the accomplishment and execution of the 
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full objectives of Congress. Pre-emption may result not only from 
action taken by Congress itself; a Federal agency acting within 
the scope of its congressionally delegated authority may pre-empt 
state regulation. 


Louisiana Public Service Comm. v. Federal Communications 
Comm., 476 U.S. 355, 368-69, 90 L. Ed. 2d 369, 381-82 (1986) (citations 
omitted). I believe that the doctrine of preemption embodied in the 
Supremacy Clause precludes the order entered by the NCUC and 
affirmed by the majority of this Court in the present case. 


PURPA was adopted in 1978 as part of the National Energy Act. 
Federal Energy Regulatory Comm. v. Mississippi, 456 U.S. 743, 745, 
72 L. Ed. 2d 532, 537-38 (1982). PURPA represented a response to 
rapidly fluctuating conditions, including an anticipation of impending 
shortages of essential non-renewable forms of energy. /d. It was 
intended to advance a national policy of energy conservation. Id. Sec- 
tion 210 of Title II of PURPA dealing with cogeneration was part of a 
broad federal] statute that also set standards for retail rates for elec- 
tric utilities. Jd. Section 210 was intended to promote the develop- 
ment of qualified cogeneration facilities in order to reduce the 
demand for traditional fossil fuels. Jd. at 750, 72 L. Ed. 2d at 541. 


PURPA expressly requires the FERC to “prescribe, and from time 
to time thereafter revise, such rules as it determines necessary to 
encourage cogeneration and small power production.” 16 U.S.C. 
§ 824a-3(a) (1985). The FERC is specifically required to promulgate 
rules requiring electric utilities to “sell electric energy to qualifying 
cogeneration facilities” and to “purchase electric energy from such 
facilities.” 16 U.S.C. § 824a-3(a)(1)-(2) (1985). 


In 1980, pursuant to the requirement of Section 210(a) of PURPA, 
the FERC issued a series of regulations further defining federal 
cogeneration law and policy. Section 292.303(a) of the regulations 
imposes a federal obligation on electric utilities to purchase power 
from qualifying facilities; “each electric utility shall purchase, in 
accordance with [18 C.F.R. § 292.304], any energy and capacity which 
is made available from a qualifying facility: (1) directly to the electric 
utility... .” 18 C.ER. § 292.303(a) (1992). Acting under PURPA, the 
FERC provided that a rate for such purchases satisfies the just, rea- 
sonable, and public interest requirement for PURPA rates if the rate 
equals the “avoided costs” of a utility. The FERC required that 
avoided costs must be derived through a mandatory consideration of 


IN THE SUPREME COURT 427 


STATE ex REL. UTILITIES COMM. v. N. C. POWER 
(338 N.C. 412 (1994)] 


specific factors. These factors include the anticipated reliability of 
the qualifying facility. 18 C.F-R. § 202.304(b)(2), (b)(4), Ce) (1992). The 
FERC has also provided that such rates may be less than avoided 
costs “if the State regulatory authority ... determines that a lower 
rate is consistent with [the just, reasonable, and public interest 
requirement] and is sufficient to encourage cogeneration.” 18 C.FR. 
§ 292.304(b)(8) (1992). 


The FERC regulations also contain additional provisions for 
establishing rates to be paid to qualifying facilities. They provide that 
the cogenerator shall, at its option, provide energy or capacity “pur- 
suant to a legally enforceable obligation for the delivery of energy or 
capacity over a specified term.” 18 C.E-R. § 292.304(d)(2) (1992). If the 
qualifying facility so decides, “the rates for such purchases shall, at 
the option of the qualifying facility exercised prior to the beginning of 
the specified term, be based on either: (i) The avoided costs calculat- 
ed at the time of delivery; or (ii) The avoided costs calculated at the 
time the obligation is incurred.” /d. 


The profound effect of PURPA on state authority is demonstrated 
by the FERC’s comments to its 1980 regulations. There, the FERC 
determined that efficient use of fuels allowed cogeneration facilities 
to “make a significant contribution to the Nation's effort to conserve 
its energy resources.” 45 Fed. Reg. 12,215 (1980). The FERC further 
concluded that Section 210 was designed to remove former obstacles 
to the growth of cogeneration, one of which was that utilities were 
not generally required to purchase the power produced by a cogener- 
ator at an appropriate rate. /d. Under Section 210, each electric utili- 
ty would be required “to offer to purchase available electric energy 
from cogeneration and small production facilities.” Jd. 


The FERC also has determined that PURPA requires cooperation 
between the federal government and the states. Implementation of 
PURPA is reserved to state regulatory authorities and non-regulated 
entities. 45 Fed. Reg. 12,216 (1980). In this context, the FERC has 
determined that “implementation means enforcing the federal obliga- 
tion on electric utilities to purchase power at avoided cost rates” 
which expressly requires a determination of “the rate for purchases at 
a level . . . appropriate to encourage cogeneration.” 45 Fed. Reg. 
12,221 (1980). Therefore, “[s]tate laws or regulations which would 
provide rates lower than the Federal standards would fail to provide 
the requisite encouragement of these technologies, and must yield to 
Federal law.” Id. The states’ obligation to follow federal rate law is 
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also reflected in the FERC’s determination that when a facility 
“shows that it requires rates for purchases based on full avoided costs 
to remain viable, or to increase its output, the State regulatory author- 
ity ... is required to establish such rates.” 45 Fed. Reg. 12,223 (1980). 


It was within the context of the foregoing federal statutes and 
regulations that the VSCC made its determination that NC Power 
must purchase wholesale power from Ultra Cogen at the prices the 
VSCC established. No one has questioned the jurisdiction of the VSCC 
to hear the dispute or to enter its decision. Ultra Cogen went to the 
VSCC rather than the NCUC because the wholesale sales at issue 
were to take place in Virginia. Once the VSCC entered its ruling, the 
obligation of NC Power to purchase wholesale power from Ultra 
Cogen and the price of that wholesale power were established by fed- 
eral law. From that point on, neither the NCUC nor any other state 
agency was free to establish a different price that NC Power must pay 
Ultra Cogen for the wholesale power, even though it was to be resold 
in North Carolina. Certainly, NC Power was not required to pay Ultra 
Cogen different prices for the wholesale power purchased depending 
on the state in which NC Power resold that power. In my view, the 
NCUC was without authority to indirectly subvert the VSCC’s deci- 
sion by refusing to permit NC Power to recover the amounts it had 
been forced to pay involuntarily to Ultra Cogen for the power in ques- 
tion by virtue of VSCC’s order. Further, I do not share the apparent 
view of the majority, as expressed in footnote 2 of its opinion, that the 
failure of NC Power to devote the time and resources necessary to 
appealing the decision the VSCC had entered over NC Power’s strong 
objections and contentions somehow amounted to acceptance of that 
decision by NC Power. NC Power was entitled, in my view, to assume 
that the NCUC would honor the ruling of the VSCC applying federal 
law. 


In Federal Energy Regulatory Commission v. Mississippi, the 
Supreme Court of the United States recognized the preemptive effect 
of PURPA and rejected a constitutional challenge to Section 210 of 
PURPA. The Supreme Court recognized that the statute used “state 
regulatory machinery to advance federal goals,” and therefore pre- 
sented unusual preemption issues. Federal Energy Regulatory 
Comm. v. Mississippi, 456 U.S. at 759, 72 L. Ed. 2d at 546. The 
Supreme Court expressly stated in this context that “state courts 
have a unique role in enforcing the body of federal law,” and that 
“state courts were directed to heed the constitutional command that 
‘the policy of the [F]Jederal Act is the prevailing policy in every state 
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... and should be respected accordingly in the courts of the State.’ ” 
Id. at 760, 72 L. Ed. 2d at 547 (quoting Testa v. Katt, 330 U.S. 386, 392- 
93, 91 L. Ed. 967, 972 (1947) and Mondou v. New York, N.H. & H.R. 
Co., 223 U.S. 1, 57, 56 L. Ed. 327, 349 (1912)). The Supreme Court went 
on to state that: 


Any other conclusion would allow the States to disregard both 
the pre-eminent position held by Federal law throughout the 
Nation... and the congressional determination that the Federal 
rights granted by PURPA can appropriately be enforced through 
state adjudicatory machinery. Such an approach, 7esta empha- 
sized, “flies in the face of the fact that the States of the Union con- 
stitute a nation,” and “disregards the purpose and effect of Article 
IV of the Constitution.” 


Id. at 760-61, 72 L. Ed. 2d at 548 (citations omitted). 


In my view, the decision of the NCUC and the opinion of the 
majority here conflict with the decision of the Supreme Court of the 
United States in Federal Energy Regulatory Commission v. Missis- 
sippi, to the extent that they conclude that the preemption doctrine 
does not apply and that the order entered by the NCUC was permis- 
sible under PURPA. When a state agency purports to carry out the 
intent of PURPA, it must follow federal law. When the VSCC entered 
its order requiring NC Power to buy power from Ultra Cogen and set- 
ting the price NC Power had to pay for that power, it was enforcing 
PURPA, the applicable federal law. When the NCUC disregarded the 
order entered by the VSCC, it prevented the VSCC’s lawful order 
enforcing the controlling federal law established by PURPA and vio- 
lated the Supremacy Clause. The NCUC assumed total contro] over 
the valuation of costs related to PURPA-mandated purchases of elec- 
tric power, despite the decision by the VSCC implementing PURPA 
and despite NC Power’s clear federal obligation to pay Ultra Cogen 
the amount set by the VSCC for the power NC Power was required to 
purchase over its strenuous objections from Ultra Cogen. The error of 
the NCUC in entering its order is emphasized by its statement in deny- 
ing more than $1.39 million in annual costs, that “we recognize our 
[federal] obligation to encourage [qualified cogeneration facilities], 
but that is not the issue here.” I do not believe that the NCUC can so 
easily avoid the requirements of PURPA by simply asserting that they 
do not apply. I believe that the exclusion of recovery for purchased 
capacity costs such as those at issue here is directly related to the 
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federal mandate of encouragement of qualifying facilities to produce 
electric power and conserve the electric resources of this nation. 


Because I believe that in determining the amount NC Power must 
pay Ultra Cogen under PURPA, the VSCC lawfully applied the federal 
law preempting the field, I believe that the determination of the VSCC 
had a preemptive effect equivalent to the preemptive effect of FERC 
orders establishing wholesale rates. That being the case, the VSCC 
order was binding on the NCUC under the theory of preemption. See 
Mississippi Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 
354, 101 L. Ed. 2d 322 (1988) (rates mandated by FERC held preemp- 
tive); Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 90 
L. Ed. 2d 943 (1986) (same). In my view, the action of the NCUC was 
preempted by PURPA and by the essentially federal act of the VSCC 
in establishing the wholesale price that NC Power must pay Ultra 
Cogen for the power it acquired for resale to its retail consumers. 
Therefore, I dissent from that part of the decision of the majority 
holding to the contrary. 


Justice WEBB joins in this dissenting opinion. 
SEES ee ae 


CITY OF NEW BERN, A NorRTH CAROLINA MUNICIPAL CORPORATION v. THE NEW BERN- 
CRAVEN COUNTY BOARD OF EDUCATION, A BODY CORPORATE UNDER THE LAWS OF 
THE STATE OF NORTH CAROLINA; THE TRUSTEES OF CRAVEN COMMUNITY COL- 
LEGE, A BODY CORPORATE UNDER THE LAWS OF THE STATE OF NORTH CAROLINA; CRAVEN 
REGIONAL MEDICAL AUTHORITY, A PUBLIC BODY AND A BODY CORPORATE AND 
POLITIC WHICH HAS ITS PRINCIPAL OFFICE AND PLACE OF BUSINESS IN THE CITY OF NEW 
BERN, CRAVEN County, NORTH CAROLINA; THE COUNTY OF CRAVEN, A BODY CORPO- 
RATE UNDER THE LAWS OF THE STATE OF NORTH CAROLINA; AND MICHAEL EASLEY, 
ATTORNEY GENERAL OF THE STATE OF NORTH CAROLINA 


No. 5PA94 
(Filed 9 December 1994) 


1. Building Codes and Regulations § 46 (NCI4th); Con- 
stitutional Law § 24 (NCI4th)— enforcement of build- 
ing codes—transfer of responsibility from city to 
county—local acts relating to health and sanitation— 
unconstitutionality 


Acts which transferred the responsibility for the administra- 
tion and enforcement of building codes in New Bern from the City 
of New Bern to Craven County for all buildings associated with 
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the New Bern-Craven County Board of Education, the Craven 
Community College, and the Craven Regional Medical Center 
were local acts since they are in conflict with N.C.G.S. 
§ 160A-411; there is no rational basis that justifies the separation 
of New Bern from all other cities in North Carolina for special leg- 
islative attention regarding the designation of an appropriate 
building inspections department; and the acts thus create an 
unreasonable classification. Furthermore, these local acts violate 
N.C. Const. art. II, § 24(a) because the shifting of responsibility 
for inspections pursuant to the State Building Code affects health 
and sanitation. 


Am Jur 2d, Buildings § 2; Constitutional Law §§ 319-321. 


2. Constitutional Law § 24 (NCI4th)— bnilding code inspec- 
tions—unconstitutionality of local acts—prospective appli- 
cation of ruling 


The trial court did not err by applying prospectively only its 
ruling that acts which transferred responsibility for building code 
inspections of certain buildings in a city from the city to the coun- 
ty were unconstitutional local acts since there was no evidence of 
bad faith on the part of defendants, their reliance on the acts was 
reasonable, and inspections performed by the county cannot be 
undone at this juncture without the risk of untoward conse- 
quences. 


Am Jur 2d, Constitutional Law §§ 319-321. 


3. Declaratory Judgment Actions § 26 (NCI4th)— declarato- 
ry judgment action—statutes held unconstitutional—equal 
apportionment of costs 


The trial court did not abuse its discretion by apportioning 
the costs of a declaratory judgment action in which statutes were 
held to be unconstitutional equally between plaintiff city and 
each defendant. 


Am Jur 2d, Declaratory Judgments §§ 253-255, 268. 


On appeal of right pursuant to N.C.G.S. 7A-30(1) and on dis- 
cretionary review pursuant to N.C.G.S. § 7A-31 of a unanimous deci- 
sion of the Court of Appeals, 113 N.C. App. 98, 487 S.E.2d 655 (1993), 
affirming a judgment entered 24 February 1992 by Butterfield, J., in 
Superior Court, Craven County. Heard in the Supreme Court 12 
October 1994. 
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Ward, Ward, Willey & Ward, by A.D. Ward, for plaintiff- 
appellee. 


Henderson, Baxter & Alford, PA., by David S. Henderson & 
Benjamin G. Alford, for defendant-appellant The New Bern- 
Craven County Board of Education; Sumrell, Sugg, Carmichael 
& Ashton, PA., by Fred M. Carmichael and Rudolph A. Ashton, 
Ill, for defendant-appellant Craven Regional Medical Authori- 
ty; Sumrell, Sugg, Carmichael & Ashton, PA., by James R. 
Sugg, for defendant-appellant The County of Craven; Ward & 
Smith, PA., by Kenneth R. Wooten and Anne D. Edwards, for 
defendant-appellant The Trustees of Craven Community 
College. 


WHICHARD, Justice. 


On 8 November 1988 plaintiff-appellee, the City of New Bern 
[hereinafter “the City”], filed a declaratory judgment action in Superi- 
or Court, Craven County, seeking to have three statutes governing the 
inspection of buildings in New Bern declared unconstitutional. On 16 
January 1989 the trial court (Reid, J.) entered an order dismissing the 
action with prejudice, ruling that no justiciable controversy existed 
that would permit the court to take jurisdiction over the matter. The 
City appealed to the Court of Appeals. This Court allowed the City’s 
petition for discretionary review prior to determination by the Court 
of Appeals, reversed the dismissal of the lawsuit, and remanded it to 
the Superior Court, Craven County, for further proceedings. City of 
New Bern v. New Bern-Craven Co. Bd. of Ed., 328 N.C. 557, 402 
§.E.2d 623 (1991). 


On 28 October 1991 the City moved for judgment on the plead- 
ings. At the 4 November 1991 Civil Session of Superior Court, Craven 
County, Judge G.K. Butterfield, Jr., sitting without a jury, heard the 
matter. In a judgment filed 24 February 1992, Judge Butterfield ruled 
that the three statutes were unconstitutional, that the judgment 
applied prospectively only, and that costs would be apportioned 
equally between the City and each defendant. The New Bern-Craven 
County Board of Education, the Trustees of Craven Community Col- 
lege, the Craven Regional Medical Authority, and the County of 
Craven [hereinafter “defendants” collectively] appealed to the Court 
of Appeals, which affirmed the trial court. The Attorney General, who 
was also a defendant, did not appeal. On 25 January 1994 defendants 
filed a notice of appeal as to constitutional questions and a petition 


IN THE SUPREME COURT | 433 


CITY OF NEW BERN v. NEW BERN-CRAVEN CO. BD. OF EDUC. 
[338 N.C. 430 (1994)] 


for discretionary review. On 3 March 1994 this Court denied the City’s 
motion to dismiss the appeal for lack of a substantial constitutional 
question and allowed defendants’ petition for discretionary review. 


[1] Defendants argue that the three acts are constitutional because 
they are not local and, if local, they do not relate to health or sanita- 
tion and thus are not prohibited by Article I, Section 24 of the North 
Carolina Constitution. We disagree and accordingly affirm the Court 
of Appeals on this issue. 


The City brings forward two additional issues pursuant to Rule 
16(a) of the North Carolina Rules of Appellate Procedure. It argues 
that the trial court unconstitutionally applied its judgment prospec- 
tively only. We disagree and accordingly affirm the Court of Appeals 
on this issue. The City also argues that the trial court abused its dis- 
cretion by apportioning costs equally between the City and each 
defendant. The Court of Appeals did not address this issue expressly 
but held that there was no merit in the City’s argument. We find no 
abuse of discretion in the trial court’s judgment and accordingly 
affirm the Court of Appeals on this issue. 


On 26 June 1986 the legislature enacted “An Act to Provide for 
Enforcement of Building and Other Codes by the County of Craven as 
to Property of the New Bern-Craven County Board of Education 
Rather Than by Cities in that County,” which provides in pertinent 
part: 


Section 1. Craven County shall have the exclusive jurisdiction 
as against any city as defined by G.S. 16Q0A-1 for the administra- 
tion and enforcement of all laws, statutes, code requirements and 
all other applicable regulations promulgated by the State or any 
city respecting building, construction, fire and safety codes as the 
same relate to or are legally applicable to the New Bern-Craven 
County Board of Education. 


1986 N.C. Sess. Laws ch. 805, § 1. 


On 12 June 1987 the legislature enacted a similar act regarding 
the enforcement of the building code as it relates to Craven Commu- 
nity College. The act was entitled “An Act to Provide for Enforcement 
of Building and Other Codes by the County of Craven as to Property 
of Craven Community College Rather Than by Cities in that County,” 
and provides in pertinent part: 
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Section 1. Craven County shall have exclusive Jurisdiction as 
against any city as defined by G.S. 160A-1 for the administration 
and enforcement of all laws, statutes, code requirements, and all 
other applicable regulations adopted by the State or any city 
respecting building, construction, fire, and safety codes as the 
same relate to or are legally applicable to the Board of Trustees 
of Craven Community College. 


1987 N.C. Sess. Laws ch. 341, § 1. 


On 23 June 1988 the legislature enacted a similar act with regard 
to the Craven Regional Medical Center. It was entitled “An Act to Pro- 
vide for Enforcement of Building and Other Codes by the County of 
Craven as to Property Owned or Leased by the Craven Regional 
Medical Center Rather Than by Cities in that County,” and provides in 
pertinent part: 


Section 1. Craven County shall have exclusive jurisdiction as 
against any city as defined by G.S. 160A-1 for the administration 
and enforcement of all laws, statutes, code requirements and ail 
other applicable regulations promulgated by the State or any city 
respecting building, construction, fire and safety codes as the 
same relate to or are legally applicable to any property owned or 
leased by the Craven Regional Medical Center. 


1987 N.C. Sess. Laws ch. 934, § 1. 


As a result of these three acts, the county, rather than the City, 
performed the inspections of those buildings within the city limits 
that were associated with the Board of Education, the Craven Region- 
al Medical Center, and Craven Community College. Prior to the acts, 
the City performed these inspections pursuant to N.C.G.S. § 160A-411. 


Defendants argue that these acts are general rather than local and 
therefore are not prohibited by the North Carolina Constitution. The 
controlling provision is Article IJ, Section 24 of the North Carolina 
Constitution, which states in pertinent part: 


(1) Prohibited subjects. The General Assembly shall not enact 
any local, private, or special act or resolution: 

(a) Relating to health, sanitation, and the abatement of 
nuisances; 


(2) Repeals. Nor shall the General Assembly enact any such local, 
private, or special act by the partial repeal of a general law; 
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but the General Assembly may at any time repeal local, private, or 
special laws enacted by it. 

(3) Prohibited acts void. Any local, private, or special act or res- 
olution enacted in violation of the provisions of this Section shall 
be void. 

(4) General laws. The General Assembly may enact general laws 
regulating the matters set out in this Section. 


N.C. Const. art. II, § 24. Thus, under this section if the acts are gener- 
al, they are constitutional, but if they are local and relate to a prohib- 
ited subject—such as health, sanitation, or the abatement of 
nuisances—they are void. 


Our first step therefore is to determine whether the acts are local 
or general. As we review these acts, we are mindful that “ ‘[e]very pre- 
sumption is in favor of the validity of an act of the Legislature, and all 
doubts are resolved in support of the act,” Lowery v. School 
Trustees, 140 N.C. 33, 40, 52 S.E. 267, 269 (1905) (quoting Jabez G. 
Sutherland, Statutes and Statutory Construction § 82 (John Lewis 
ed., 2d ed. 1904)); however, we have the power and the duty to 
declare a legislative act unconstitutional when such is “ ‘plainly and 
clearly the case.” Town of Emerald Isle v. State of N.C., 320 N.C. 
640, 647, 360 S.E.2d 756, 761 (1987) (quoting Glenn v. Board of Edu- 
cation, 210 N.C. 525, 529, 187 S.E. 781, 784 (1936)); see also Kornegay 
v. Goldsboro, 180 N.C. 441, 445-46, 105 S.E. 187, 189 (1920) (dis- 
cussing scope of judicial review of legislative acts). 


Since the adoption of Article II, Section 24 (then Section 29) by 
the legislature in 1915 and its approval by the voters in the election of 
1916, this Court has developed methods of analysis for determining 
whether an act is local or general. The first method involved the con- 
sideration of the number of counties in the state affected by the 
statute. If a majority were in the class at which the legislation was 
directed, the law was deemed general. See, e.g., State v. Dixon, 215 
N.C. 161, 165, 1 S.E.2d 521, 523 (1939) (holding statute that applied to 
less than half the counties to be local); In re Harris, 183 N.C. 638, 
636-37, 112 S.E. 425, 426-27 (1922) (holding statute that affected 56 of 
the 100 counties to be general). 


This Court next developed the reasonable classification method 
of analysis, which was first applied in McIntyre v. Clarkson, 254 N.C. 
510, 119 S.E.2d 888 (1961), and which seeks to determine whether 
“ ‘any rational basis reasonably related to the objective of the legisla- 
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tion can be identified which justifies the separation of units of local 
government into included and excluded categories.’ ” Adams v. Dept. 
of N.ELR. and Everett v. Dept. of N.E.R., 295 N.C. 688, 691, 249 S.E.2d 
402, 407 (1978) (quoting Joseph S. Ferrell, Local Legislation in the 
North Carolina General Assembly, 45 N.C. L. Rev. 340, 391 (1967)). 
The act is general if a rational basis exists and it applies uniformly to 
those in the separated class; if not, it is local. See id. at 690-91, 249 
S.E.2d at 407. 


Our most recent decision involving the general-local law distinc- 
tion is Town of Emerald Isle v. State of N.C., 320 N.C. 640, 360 S.E.2d 
756 (1987). In Emerald Isle this Court addressed whether an act that 
established a public pedestrian beach access facility in Bogue Point 
was a local act. We there applied a general public interest method of 
analysis, which focuses on “the extent to which the act in question 
affects the general public interests and concerns.” Jd. at 651, 360 
S.E.2d at 763. In discussing our choice of method, we stated: 


We find that the traditional reasonable classification analysis pre- 
viously applied by this Court in determining what constitutes a 
“local act” in Adams is ill-suited to the question presented in this 
case, since by definition a particular public pedestrian beach 
access facility must rest in but one location. Furthermore, assum- 
ing the legislature acts within its authority when it establishes 
such facilities by legislative action, we find it unnecessary to 
require it to do so by crafting tortured classifications. 


Id. at 650, 360 S.E.2d at 762. These statements do not suggest that the 
general public interest method of analysis replaces the reasonable 
classification method in every case. Rather, we recognized “that no 
exact rule or formula capable of constant application can be devised 
for determining in every case whether a law is local, private or spe- 
cial or whether general.” Jd. (quoting McIntyre, 254 N.C. at 517, 119 
S.E.2d at 893). In Emerald Isle we departed from the reasonable clas- 
sification method of analysis because the act at issue was site- 
specific, that is, the act applied to a specific portion of land and to a 
specific facility that could be located only on that land. In the case 
before us, the acts shift the responsibility for enforcing the building 
code from the City to the county. Such a legislated change could be 
effected as easily in New Bern as in any other city in the state. These 
acts therefore are not site-specific, and thus the Emerald Isle gener- 
ai public interest method of analysis is unsuited to this case. 


IN THE SUPREME COURT 437 


CITY OF NEW BERN v. NEW BERN-CRAVEN CO. BD. OF EDUC. 
(338 N.C. 430 (1994)] 


Under a reasonable classification analysis, 


fa] general law defines a class which reasonably warrants special 
legislative attention and applies uniformly to everyone in the 
class. On the other hand, a local act unreasonably singles out a 
class for special legislative attention or, having made a reason- 
able classification, does not apply uniformly to all members of 
the designated class. 


Adams, 295 N.C. at 690-91, 249 S.E.2d at 407. Defendants argue that 
New Bern required special legislative attention because the City and 
the county were unable to agree on which entity should perform the 
inspections of the buildings covered by the three acts. This inability 
to agree, they contend, provides a rational basis for the legislature's 
objective in enacting these acts, that of designating Craven County to 
perform the inspections. We disagree. 


The legislature by general law has provided which entities are 
authorized to perform building inspections and how those duties may 
be assigned. As to cities, the legislature enacted N.C.G.S. § 160A-41]1, 
~ which provides in pertinent part: 


Every city in the State is hereby authorized to create an inspec- 
tion department, and may appoint one or more inspectors... . 
Every city shall perform the duties and responsibilities set forth 
in G.S. 160A-412 either by: (i) creating its own inspection depart- 
ment; (ii) creating a joint inspection department in cooperation 
with one or more other units of local government, pursuant to 
G.S. 160A-413 or Part 1 of Article 20 of this Chapter; (iii) con- 
tracting with another unit of local government for the provision 
of inspection services pursuant to Part 1 of Article 20 of this 
Chapter; or (iv) arranging for the county in which it ts located 
to perform inspection services within the city’s Jurisdiction as 
authorized by G.S. 160A-413 and G.S. 160A-360. . .. 


In the event that any city shall fail to provide inspection 
services by the date specified above or shall cease to provide 
such services at any time thereafter, the Commissioner of 
Insurance shall arrange for the provision of such services, 
either through personnel employed by his department or 
through an arrangement with other units of government. 


N.C.G.S. § 160A-411 (1994) (emphasis added); see also N.C.G.5. 
§ 153A-351 (1991) (providing similar procedures for county inspec- 
tions). This statute does not mandate that the City and the county 
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must agree regarding the provision of inspection services; rather, it 
provides the options available to the City in determining who shall 
perform the inspections, one of which is arranging for the county to 
perform them. Further, if the City fails to provide inspection services 
via any of the four options, the statute dictates that the Commission- 
er of Insurance shall arrange for the provision of the services. The 
legislature does not need to intervene in the process should the coun- 
ty and the City fail to agree; instead, the legislature has provided that 
the Commissioner of Insurance shall do so should the City fail to fol- 
low the requirements of the statute. 


Based on this statute, as well as on the facts of this case, we per- 
ceive no rational basis that justifies the separation of New Bern from 
all other cities in North Carolina for special legislative attention 
regarding the designation of an appropriate inspection department. 
The acts thus create an unreasonable classification. They therefore 
are local acts. 


Defendants argue that even if the acts are local, they are not pro- 
hibited by the North Carolina Constitution because they do not relate 
to “health, sanitation, and the abatement of nuisances.” N.C. Const. 
art. H, § 24(a). Defendants further contend that because the acts are 
not prohibited by the Constitution, the legislature acted within its 
plenary powers to enact local laws pursuant to Article VII, Section 1 
of the North Carolina Constitution, which provides in pertinent part: 


The General Assembly shall provide for the organization and gov- 
ernment and the fixing of boundaries of counties, cities and 
towns, and other governmental subdivisions, and, except as 
otherwise prohibited by this Constitution, may give such pow- 
ers and duties to counties, cities and towns, and other govern- 
mental subdivisions as it may deem advisable. 


N.C. Const. art. VII, § 1 (emphasis added). This issue therefore turns 
on whether the Constitution otherwise prohibits these acts by virtue 
of Article II, Section 24. See State ex rel. Martin v. Preston, 325 N.C. 
438, 448, 385 S.E.2d 473, 478 (1989) (“All power which is not expressly 
limited by the people in our State Constitution remains with the peo- 
ple, and an act of the people through their representatives in the leg- 
islature is valid unless prohibited by that Constitution.”). If so, the 
legislature's ability to ascribe powers and duties to specific cities and 
counties does not extend to these acts and they are void. N.C. Const. 
art. II, § 24(8). 
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The acts at issue are in conflict with N.C.G.S. § 160A-411 in that 
under them the City no longer “shall perform the duties and respon- 
sibilities [of an inspection department].” Prior to these acts, the City 
performed the inspections and had the option to request that the 
board of county commissioners of Craven County “exercise their 
powers within part or all of the city’s jurisdiction, ... until [the City] 
officially withdraws its request.” N.C.G.S. § 160A-413 (1994). Now the 
City has no options under the acts and cannot designate an inspection 
department to perform the inspections. Consequently, our concern is 
two-fold: first, whether inspections pursuant to the North Carolina 
State Building Code [hereinafter “the Code”] affect any of the prohib- 
ited subjects of health, sanitation, or the abatement of nuisances; and 
second, whether the shifting of responsibility for those inspections 
consequently affects health, sanitation, or the abatement of 
nuisances. 


The legislature empowered the Building Code Council to prepare 
and adopt a North Carolina State Building Code, N.C.G.S. § 143-138(a) 
(1993), and provided that “[a]ll regulations contained in the North 
Carolina State Building Code shall have a reasonable and substantial 
connection with the public health, safety, morals, or general welfare, 
and their provisions shall be construed liberally to those ends.” Jd.(c) 
The legislature mandated that the Code should cover specified areas 
of buildings and their construction, including, among others, location, 
height, lighting, ventilation, permissible materials, elevators, and 
plumbing. In addition, the Council may adopt “other reasonable rules 
pertaining to the construction of buildings and structures and the 
installation of particular facilities therein as may be found reasonably 
necessary for the protection of the occupants of the building or struc- 
ture, its neighbors, and members of the public at large.” /d.(b). The 
Code also may regulate activities and conditions “that pose dangers 
of fire, explosion, or related hazards.” Jd. These fire prevention pro- 
visions “shall be considered the minimum standards necessary to pre- 
serve and protect public health and safety.” Jd. The importance the 
legislature places on adherence to and enforcement of the Code is 
reflected by its criminalization of violations of the Code. See zd.(h) 
(code violations are misdemeanors resulting in fines). 


The Building Code Council has followed the mandate of the leg- 
islature by creating a detailed code that covers all the specified areas. 
That part of the Code that addresses administration and enforcement 
states that its purpose is “to provide [for] the public safety, health and 
general welfare by providing for the administration and enforcement 
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of the North Carolina State Building Code.” IA N.C. State Bldg. Code 
§ 1.2.1 (1993). That part of the Code that addresses fire prevention 
states that its provisions “shall apply to all buildings, structures, 
premises and conditions that pose danger of fires, explosions, or 
related hazards within this jurisdiction.” V N.C. State Bldg. Code 
§ 102. That part of the Code addressing plumbing describes its prin- 
ciples as “basic goals in environmental sanitation worthy of accom- 
plishment through properly designed, acceptably installed, and 
adequately maintained plumbing systems. Some of the details of a 
plumbing construction must vary, but the basic sanitary and safety 
principles are the same.” II N.C. State. Bldg. Code § 301 (emphasis 
added). Some of the aims informing the plumbing regulations are the 
provision of “adequate, safe and potable water” and “adequate sani- 
tary facilities” in premises intended for human occupancy. /d. 
§§ 301.1 & 301.3. 


Thus, both the legislature’s directions for the creation of the Code 
and the Building Code Council’s stated purposes for the different 
inspections under the Code evince an intent to protect the health of 
the general public. The Code regulates plumbing in an effort to main- 
tain sanitary conditions in the buildings and structures of this state 
and thus directly involves sanitation, and consequently the protection 
of the health of those who use the buildings. The enforcement of the 
fire regulations protects lives from fire, explosion and health hazards. 
We find the conclusion that inspections pursuant to the Code affect 
health and sanitation inescapable. 


The acts in question alter the legislative directive of N.C.G.S. 
§ 160A-411 that the City shall determine who will perform the inspec- 
tions under the Code. Those who perform the inspections have the 
duty and responsibility: 


to enforce within their territorial jurisdiction State and local laws 
relating to 


(1) The construction of buildings and other structures; 


(2) The installation of such facilities as plumbing systems, elec- 
trical systems, heating systems, refrigeration systems, and air- 
conditioning systems; 


(3) The maintenance of buildings and other structures in a safe, 
sanitary, and healthful condition; 


(4) Other matters that may be specified by the city council. 
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N.C.G.S. § 160A-412 (1994) (emphasis added). This Court previously 
has addressed similar local legislation and concluded that the shifting 
of responsibility for enforcement of laws affecting the health of the 
public was barred under Article II, Section 29 (now Section 24) of the 
Constitution. In Sams v. Comrs. of Madison, 217 N.C. 284, 7 S.E.2d 
940 (1940), this Court considered whether a county physician and 
quarantine officer who had been elected by the county board of 
health could sue the Board of County Commissioners of Madison 
County for payment of his salary. The board of county commissioners 
denied liability, arguing that the local act creating the Madison Coun- 
ty Board of Health was unconstitutional under Article II, Section 29 
(now Section 24). The local law, which applied only to Madison Coun- 
ty, created a county board of health and named its members. The 
board of health was to elect a county physician and quarantine offi- 
cer to inspect the county institutions to see “that each [was] kept ina 
sanitary condition.” Sams, 217 N.C. at 285, 7 S.E.2d at 541. The Court 
determined that the act directly affected health and sanitation and 
noted that the act was “in conflict with the [s]tate-wide policy as con- 
templated by the Constitution and established by general laws regu- 
lating the composition of county boards of health throughout the 
State and the election of county physicians.” Jd. at 285-86, 7 S.E.2d at 
041; see also Lamb v. Board of Education, 235 N.C. 377, 379, 70 
S.E.2d 201, 203 (1952) (holding local statute relating to health and 
sanitation unconstitutional, noting that it was in conflict with the gen- 
eral law because it limited the spending of a county board of educa- 
tion to provide sanitary conditions in schools through the sewerage 
system and the water supply); [dol v. Street, 233 N.C. 730, 65 S.E.2d 
313, 315 (1951) (holding local statute relating to health unconstitu- 
tional, in part because it conflicted with statewide statutes requiring 
separate elections of county and city health officers by allowing the 
board of aldermen and the board of commissioners to create by 
appointment a joint city-county board of health). 


This Court reached a similar conclusion in Board of Health v. 
Comrs. of Nash, 220 N.C. 140, 16 S.E.2d 677 (1941), which involved 
two local statutes that affected the process of appointment of a 
health officer for Nash County. The general law provided that the 
board of health would elect a county health officer. If the board failed 
to appoint an officer, the secretary of the State Board of Health was 
to do so. One local statute altered this process by providing that the 
appointment of the health officer of Nash County would not become 
effective until the Board of County Commissioners of Nash County 
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approved the appointment. The other statute provided that if the 
board of county commissioners disapproved the appointment, the 
board of health would appoint another, and if the board of county 
commissioners did not approve the second appointment, the secre- 
tary of the State Board of Health then would appoint an officer. The 
Court declared that “[t]he position that a law affecting the selection 
of a public health officer intimately charged with the administration 
of such laws, where contact with the subject is more immediate{,] is 
not a ‘law relating to health,’ is not tenable.” Jd. at 143, 16 S.E.2d at 
679. The Court held that the statutes were unconstitutional because 
they related to health, and stated, “This Court is... committed to the 
proposition that a law affecting the selection of officers to whom is 
given the duty of administering the health laws is a law ‘relating to 
health.’ ” Id. 


We remain committed to that proposition. The acts before us, like 
those in Sams and Board of Health, are in conflict with the general 
laws regulating the selection of personnel to enforce the Code, the 
enforcement of which unquestionably affects health and sanitation. 
The City no longer can choose who will perform inspections in its 
jurisdiction. We conclude that the three local acts that alter the selec- 
tion process of those who will enforce the Code affect health and san- 
itation. Because the unconstitutionality of these acts is plain and 
clear, Emerald Isle, 320 N.C. at 647, 360 S.E.2d at 761, we hold that 
they are prohibited by the Constitution, Article II, Section 24. They 
therefore are void pursuant to subsection (3) of that section. Accord- 
ingly, for the reasons stated, we affirm the Court of Appeals on this 
issue. 


[2] The City argues that the Court of Appeals should not have 
affirmed the trial court’s ruling that its judgment holding the acts 
unconstitutional would apply prospectively only. In affirming the trial 
court, the Court of Appeals relied on Insurance Co. v. Ingram, Comr. 
of Insurance, 301 N.C. 138, 271 S.E.2d 46 (1980), wherein this Court 
acknowledged that it “has... retreated from the absolute rule that an 
unconstitutional! statute is a nullity.” Jd. at 149, 271 S.E.2d at 52. The 
Court of Appeals applied the test for retroactive application dis- 
cussed in Ingram: “[A] test of reasonableness and good faith is to be 
applied in determining the effect which a judicial decision that a 
statute is unconstitutional will have on the rights and obligations of 
parties who have taken action pursuant to the invalid statute.” Jd. The 
City contends that this test has been usurped by the three-pronged 
retroactivity test announced by the United States Supreme Court in 
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Chevron Oil Co. v. Huson, 404 U.S. 97, 30 L. Ed. 2d 296 (1971), and 
adopted by this Court in the subsequently vacated decision of 
Swanson v. State of North Carolina, 329 N.C. 576, 407 S.E.2d 791, on 
reh’g, 330 N.C. 390, 410 S.E.2d 490 (1991), vacated, — U.S. —, 125 
L. Ed. 2d 713 (1993). We disagree. 


Swanson involved an action by retired federal employees for 
refunds of state income taxes. We noted that it was “a federal 
question as to whether the rule is to be applied retroactively.” 
Swanson, 329 N.C. at 581, 407 S.E.2d at 793. The United States 
Supreme Court vacated our decision in that case and remanded for 
reconsideration in light of Harper v. Virginia Dep't of Taxation,— 
U.S. —, 125 L. Ed. 2d 74, ceri. granted and judgment vacated, Lewy 
v. Virginia Dep't of Taxation, — U.S. —, 125 L. Ed. 2d 713 (1993). See 
Swanson v. North Carolina, — U.S. —, 125 L. Ed. 2d 713 (1993), on 
remand, 335 N.C. 674, 441 $.E.2d 537 (1994). In Harper the United 
States Supreme Court stated: 


The Supremacy Clause ... does not allow federal retroactivity 
doctrine to be supplanted by the invocation of a contrary 
approach to retroactivity under state law. Whatever freedom state 
courts may enjoy to limit the retroactive operation of their own 
interpretations of state law ... cannot extend to their interpreta- 
tions of federal law. 


Harper, — U.S. at —, 125 L. Ed. 2d at 88 (citations omitted). Because 
the case before us involves an issue of state constitutional law, the 
foregoing from Harper is inapplicable, and we continue to apply the 
test for retroactive application discussed in Ingram and relied on by 
the Court of Appeals. 


The Court of Appeals concluded under the Ingram test that 
defendants reasonably relied on the acts and “acted in good faith in 
carrying out the mandate of the General Assembly.” City of New 
Bern, 113 N.C. App. at 106, 437 S.E.2d at 660. We agree. There was no 
evidence of bad faith on the part of defendants and their reliance on 
the acts was reasonable. Further: “ “The actual existence of a statute, 
prior to... a determination [of unconstitutionality], is an operative 
fact and may have consequences which cannot justly be ignored. The 
past cannot always be erased by a new judicial declaration.’ ” 
Ingram, 301 N.C. at 148, 271 S.E.2d at 51 (quoting Chicot Co. 
Drainage Dist. v. Baxier State Bank, 308 U.S. 371, 374, 84 L. Ed. 329, 
332-33, reh’g denied, 309 U.S. 695, 84 L. Ed. 1035 (1940)). Such is true 
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here; the county has performed the inspections, and they cannot be 
undone at this juncture without the risk of untoward consequences. 


Based on all of these factors, the trial court did not err in apply- 
ing its ruling of unconstitutionality prospectively only. Accordingly, 
we affirm the Court of Appeals on this issue. 


[3] The City also argues, without citation, that the trial court erred by 
apportioning the costs of the declaratory judgment action equally 
between the City and each defendant. It contends that defendants 
knew, or should have known, that their inspections pursuant to these 
acts were prohibited by the Constitution; therefore, the City should 
not be required to share in the costs of the action below. 


N.C.G.S. § 1-263 of the Declaratory Judgments Act provides: “In 
any proceeding under this article the court may make such award of 
costs as may seem equitable and just.” N.C.G.S. § 1-263 (1983). It was. 
within the trial court’s discretion under this statute to apportion costs 
as it deemed equitable. In Board of Managers v. Wilmington, 237 
N.C. 179, 74 S.E.2d 749 (1953), this Court upheld a similar apportion- 
ment of costs in a declaratory judgment action involving constitu- 
tional challenges to statutes. There, we stated, “This proceeding is to 
declare rights, status and other legal relations of all the parties under 
a number of local Acts. All were vitally interested. It is equitable and 
just that the costs should be equally divided between [them].” Jd. at 
195, 74 S.E.2d at 761. The same is true here. The City has not shown 
that the trial court abused its discretion, and we cannot say that 
apportioning the costs in this way is “manifestly unsupported by rea- 
son.” White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985). We 
therefore affirm the Court of Appeals on this issue. 


Accordingly, the decision of the Court of Appeals is affirmed. 


AFFIRMED. 
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McDONALD’S CORPORATION, PLAINTIFF, AND LACY H. THORNBURG, ATTORNEY 
GENERAL OF NORTH CAROLINA, INTERVENOR v. WILLIAM D. DWYER AND WIFE, 
HESTER T. DWYER; JERONE C. HERRING, TRUSTEE FOR BRANCH BANKING AND 
Trust CoMPaNny; BRANCH BANKING AND TRUST COMPANY; Aanp JONI-SON 
ENTERPRISES, INC., DEFENDANTS 


No. 355PA93 
(Filed 9 December 1994) 


Railroads § 13 (NCI4th)—- abandoned railroad easement—pre- 
sumption of title in adjoining owners—time limitation for 
contrary claim—unconstitutionality 

The first sentence of N.C.G.S. § 1-44.2(b), which creates a 
conclusive presumption that the title to land underlying an aban- 
doned railroad easement vested in the adjacent property owner if 
no contrary claim of good and valid title was filed by another per- 
son within the statutory one-year period, is unconstitutional as 
applied against record title holders in possession because it does 
not provide sufficient notice, an opportunity to be heard, and just 
compensation before divesting owners of a valuable property 
interest. 


Am Jur 2d, Railroads §§ 82-86. 
Chief Justice Exum dissenting. 
Justice MEYER joins in this dissenting opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31 from a 
unanimous decision of the Court of Appeals, 111 N.C. App. 127, 432 
S.E.2d 165 (1993), reversing an order entered 22 October 1991 by 
Judge David E. Reid, Jr., in Craven County Superior Court. Heard in 
the Supreme Court 11 April 1994. 


Ward and Smith, PA., by Kenneth R. Wooten, for plaintiff- 
appellant. 


Michael F Easley, Attorney General, by James C. Gulick, 
Special Deputy Attorney General, for intervenor-appellant. 


Moore & Van Allen, by Denise Smith Cline and A. Bailey Nager, 
for defendant-appellees Wilnam D. Dwyer, Hester T. Dwyer, 
Jerone C. Herring as Trustee, and Branch Banking and Trust 
Company. 
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FRYE, Justice. 


This case involves the ownership of land formerly subject to a 
railroad right-of-way easement which was abandoned by Seaboard 
Coastline Railroad prior to 19 June 1987. Defendants William D. 
Dwyer and wife, Hester T. Dwyer, have record title to the property at 
issue and have leased it to defendant Joni-Son Enterprises, Inc. 
Defendant Branch Banking and Trust Company holds a deed of trust 
on the Dwyers’ property. Jerone C. Herring is the Trustee pursuant to 
the deed of trust. Plaintiff, McDonald’s Corporation, is the owner of 
the property adjacent to the abandoned railroad easement. 


Plaintiff does not contend that it has record title to the property 
at issue. However, plaintiff does contend that defendants lost what- 
ever title they may have had to the property by failing to bring an 
action in accord with N.C.G.S. § 1-44.2(b) within one year after enact- 
ment of the statute and that title is now vested in plaintiff pursuant to 
the statute. 


On 19 June 1987, the North Carolina Legislature enacted North 
Carolina General Statute section 1-44.2 (the “statute”) which is enti- 
tled “Presumptive ownership of abandoned railroad easements.” The 
statute provides in pertinent part: 


(a) Whenever a railroad abandons a railroad easement, all 
right, title and interest in the strip, piece or parcel of land consti- 
tuting the abandoned easement shall be presumed to be vested in 
those persons, firms or corporations owning lots or parcels of 
land adjacent to the abandoned easement, with the presumptive 
ownership of each adjacent landowner extending to the center- 
line of the abandoned easement. ... 


(b) Persons claiming ownership contrary to the presumption 
established in this section shall have a period of one year from 
the date of enactment of this statute or the abandonment of such 
easement, whichever later occurs, in which to bring any action to 
establish their ownership. The presumption established by this 
section is rebuttable by showing that a party has good and valid 
title to the land. 


N.C.G.S. § 1-44.2 (Supp. 1994). 


On 19 June 1990, plaintiff filed this action, as an adjacent 
landowner within the definition of N.C.G.S. § 1-44.2, to quiet title and 
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eject defendants from the property at issue. Plaintiff alleged that 
defendants or their predecessors were required by statute to com- 
mence an action on or before 19 June 1988 to show good and valid 
title to the property in order to rebut the statutory presumption of 
ownership in plaintiff. Plaintiff further alleged that since no such 
action was filed within the statutory period as required by N.C.G.5. 
§ 1-44.2(b), title to the property is vested in plaintiff. 


Defendants countered that plaintiff is not entitled to the property 
pursuant to N.C.G.S. § 1-44.2 because the statute is unconstitutional, 
failing to provide notice or a hearing and effecting the taking of land 
without just compensation. 


Plaintiff and defendants filed cross motions for summary Judg- 
ment on the statute’s constitutionality. The Attorney General for the 
State of North Carolina made a motion to intervene in the action to 
argue in favor of the statute’s constitutionality. This motion was 
allowed on 3 June 1991. On 22 October 1991, Judge David E. Reid, Jr., 
granted plaintiff's motion for summary judgment and denied defend- 
ants’ motion for summary judgment, upholding the constitutionality 
of the statute. 


Defendants appealed to the Court of Appeals which reversed 
Judge Reid’s order, finding that N.C.G.S. § 1-44.2 is unconstitutional 
as applied to fee simple landowners in possession of disputed prop- 
erty. The Court of Appeals reasoned that N.C.G.S. § 1-44.2 fails to pro- 
vide fee simple landowners with adequate notice, an opportunity to 
be heard, and just compensation. On appeal, plaintiff-appellants con- 
tend that the Court of Appeals erred “when it found that defendant 
Dwyers are fee simple owners in possession and ignored controlling 
precedent when it held that as applied N.C.G.S. § 1-44.2 effects an 
unconstitutional taking without due process.” 


In analyzing a due process claim, we first need to determine 
whether a constitutionally protected property interest exists. To 
demonstrate a property interest under the Fourteenth Amendment, a 
party must show more than a mere expectation; he must have a legit- 
imate claim of entitlement. Board of Regents v. Roth, 408 U.S. 564, 33 
L. Ed. 2d 548 (1972). The facts in this case clearly indicate that 
defendants meet this requirement. Defendants are the only holders of 
record title to the property. Even if there are underlying disputes 
about the validity of their title, this should have no effect on defend- 
ants’ standing to challenge the constitutionality of the statute. 
Defendants are also in open and full possession of the property. 
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Accordingly, defendants’ property interest cannet be seized without 
their consent or due process of law. Eason v. Spence, 232 N.C. 579, 61 
S.E.2d 717 (1950). 


The sole basis for plaintiff-appellants’ ejection action against 
defendants is North Carolina General Statute section 1-44.2. The gen- 
eral rule is “ ‘that a call for a monument as a boundary line in a deed 
will convey the title of the land to the center of the monument if it has 
width.’ ” Goss v. Stidhams, 68 N.C. App. 773, 776, 315 S.E.2d 777, 778 
(1984) (quoting J. Webster, Webster’s Real Estate Law In North 
Carolina §188 (Rev. Ed. 1981)). Subsection (a) of the statute is con- 
sistent with this common law presumption insofar as it applies to 
abandoned railroad easements. The second sentence of subsection 
(b) appears to also be consistent with the common law since it pro- 
vides that the presumption is rebuttable by showing that a party has 
good and valid title to the land. The parties do not contest these pro- 
visions of the statute. 


The first sentence of subsection (b) of the statute provides that 
persons claiming contrary to the presumption in subsection (a) must 
bring a lawsuit within one year of the enactment of the statute or the 
abandonment of the easement, whichever later occurs, or lose their 
right to rebut the presumption. It is this portion of the statute, which 
turns a rebuttable presumption into a conclusive presumption, that 
defendants contend violates their due process rights. 


Notice and an opportunity to be heard prior to depriving a person 
of his property are essential elements of due process of law which is 
guaranteed by the Fourteenth Amendment of the United States Con- 
stitution and Article 1, section 17, of the North Carolina Constitution. 
“An elementary and fundamental requirement of due process in any 
proceeding which is to be accorded finality is notice reasonably cal- 
culated, under all the circumstances, to apprise interested parties of 
the pendency of the action and afford them an opportunity to present 
their objections.” Mullane v. Central Hanover Bank & Trust Co., 339 
U.S. 306, 314, 94 L. Ed. 865, 873 (1950). 


As early as 1877, this Court determined that notice greater than 
that provided by operation of law in the nature of a statute of limita- 
tions is required prior to divestment of a vested property interest. See 
Trustees of the Univ. of North Carolina v. North Carolina R.R. Co., 
76 N.C. 103 (1877). Trustees involved a North Carolina statute which 
required corporations to pay unclaimed corporate dividends to the 
Trustees of the University of North Carolina after five years and for- 
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feit them completely after ten years. The Court, under the United 
States Constitution and the law of the land clause of the North 
Carolina Constitution, rejected the argument that a statute of limita- 
tions could deprive persons of their vested property rights. The Court 
stated: 


‘We know of no case in which a legislative Act to transfer the 
property from A to B without his consent has ever been a consti- 
tutional exercise of the legislative power in any State in the 
Union.’ (Citations omitted). 


... [T]he Act under review, not only bars the [dividend holder] of 
his right of recovery, but takes from him his property, transfers it 
to another and enables that other to recover and own it. The [div- 
idend holder} not only loses his property, but by the magic of this 
Act and without consideration received, it is vested absolutely in 
another.... 


Id. at 107. 


Similar to the statute in Trustees, N.C.G.S. § 1-44.2 not only bars 
a right of recovery by operation of a statute of limitations, but by 
operation of a presumption, “transfers [property] to another and 
enables that other to recover and own it. The [holder] not only loses 
his property, but by the magic of this [statute] and without consider- 
ation received, it is vested absolutely in another.” Jd. The statute 
turns a rebuttable presumption into a conclusive presumption which 
effectively takes defendants’ property without affording notice, an 
opportunity to be heard and just compensation. 


This Court has found due process violations in several other 
statutes which, without prior notice, purport to effect a forfeiture of 
property rights. See Henderson County v. Osteen, 292 N.C. 692, 235 
S.E.2d 166 (1977) (statute permitting a judgment on a tax lien and sale 
without notice held unconstitutional); Fason v. Spence, 232 N.C. 579, 
61 S.E.2d 717 (requiring that remaindermen receive notice of foreclo- 
sure sale of a life estate and opportunity to be heard); Price v. Slagle, 
189 N.C. 757, 128 S.E. 161 (1925) (requiring that defaulting taxpayers 
receive notice before their land is foreclosed). 


Plaintiff-appellants rely on this Court’s decision in Sheets v. 
Walsh, 217 N.C. 32, 6 S.E.2d 817 (1940), for the proposition that a self- 
executing statute that requires the owner to file suit and prove his 
claim does not cause vested property rights to be reduced to a mere 


450 IN THE SUPREME COURT 


McDONALD’S CORP. v. DWYER 
[338 N.C. 445 (1994)] 


cause of action and such statute provides notice and opportunity to 
be heard in compliance with due process and the law of the land. 


In Sheets, the plaintiffs’ land was included on two recorded plats 
and no one ever possessed the platted land. The platted streets were 
never built and were unnecessary for ingress and egress to lots sold 
within the parcel. In 1939, the plaintiffs withdrew the land dedicated 
for streets from public use pursuant to a newly enacted statute which 
created a presumption of revocation of a dedication of streets by plat 
if the streets were not opened for twenty years. The defendants, who 
wanted to purchase the land, challenged the constitutionality of the 
statute on due process grounds, arguing that purchasers of lots with- 
in the plats were deprived of their vested rights to enforce the ease- 
ments shown on the plats. The Court held that no vested property 
right was destroyed by the statute, but merely that the remedy by 
which those rights could be enforced had changed. The Court further 
held that the grantees of deeds in which references to maps were 
made had constructive notice of and a reasonable time in which to 
challenge the statute. Jd. at 39-40, 6 S.E.2d at 821. 


We find that Sheets is distinguishable and inapplicable to the facts 
in this case. First, Sheets only applies where dedicated easements are 
revoked before they are accepted and used. The statute in Sheets pro- 
vided that the land would be conclusively abandoned by the public if 
it “shall not have been actually opened and used by the public within 
twenty years from and after the dedication thereof.” /d. at 36, 6S.E.2d 
at 819. Here by contrast, there has been no allegation that defendants 
abandoned the property. In fact, defendants have been in actual pos- 
session and enjoyment of the land. Moreover, Sheets only affects the 
status of easements in a platted subdivision. It does not affect the title 
to the underlying fee as the statute in this case purports to do. 


Plaintiff-appellants also argue that Texaco, Inc. v. Short, 454 U.S. 
516, 70 L. Ed. 2d 738 (1982), is controlling. That case, like Sheets, 
involved non-possessory property interests. In Texaco, a divided 
United States Supreme Court determined that an Indiana statute, pro- 
viding for lapse of subsurface mineral rights after twenty years of 
nonuse, was constitutional. The statute contained a two-year grace 
period after its enactment to prevent mineral interests subject to 
lapse from being extinguished. In addition, the statute required notice 
prior to divestment to owners of ten or more interests. Jd. 


Texaco is distinguishable from the instant case. The Supreme 
Court in Texaco held that the statute fulfilled due process require- 
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ments because “fi]t is the owner’s failure to make any use of the prop- 
erty—and not the action of the State—that causes the lapse of the 
property right... .” Id. at 5380, 70 L. Ed. 2d at 752. Unlike Texaco, here 
it is only the State’s action that causes the lapse. No neglect, failure 
to use, or abandonment is attributable to defendants. Prior to and 
after N.C.G.S. § 1-44.2 was enacted, defendants and their predeces- 
sors paid for the property, took record title, paid property taxes, 
maintained and improved the property, operated a business on the 
property, and successfully defended earlier challenges to their title. 


In this case, the statute requires defendants to bring suit within 
one year or forfeit property to which they have record title and of 
which they are in open possession. “The right to commence and pros- 
ecute an action may be lost by delay, but the right to defend against a 
suit for the possession of property is never outlawed. The limitation 
law may, in a possessory action, deprive a suitor of his sword, but of 
his shield never.” Pinkham v. Pinkham, 61 Neb. 336, 338, 85 N.W. 285, 
285 (1901). Therefore, we conclude that the first sentence of subsec- 
tion (b) of North Carolina General Statute section 1-44.2 is unconsti- 
tutional because it does not provide sufficient notice, an opportunity 
to be heard, and just compensation before divesting owners of a valu- 
able property interest. The remaining portions of N.C.G.S. § 1-44.2 are 
not challenged in this case and remain in full force and effect. 


For the reasons stated herein, the decision of the Court of 
Appeals, which reversed summary judgment for plaintiffs, is affirmed. 


AFFIRMED. 


Chief Justice Exum dissenting. 


The majority interprets N.C.G.S. § 1-44.2 as creating a conclusive 
presumption of title in the land underlying a railroad easement after 
the lapse of the statutory one-year period and automatically transfer- 
ring title from whoever might own the property to the adjoining 
landowner. I do not so interpret the statute and am of the view that 
the majority reads more into the statute than the legislature intended. 


In the first place, the statute clearly provides that the presump- 
tion which it establishes is not conclusive but “is rebuttable by show- 
ing that a party has good and valid title to the land.” Second, by the 
statute’s clear language, only those who claim ownership contrary to 
the presumption must bring an action to establish ownership within 
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the one-year statutory period. Persons claiming ownership in accord- 
ance with the presumption are not so limited in the time within which 
they may bring their claim. 


The statute, in my view, operates as follows: When a railroad 
abandons its easement, the statute establishes a rebuttable presump- 
tion that title to the land underlying the easement resides in the 
owner of land adjacent to the easement, and the title extends to the 
centerline of the abandoned easement. One claiming ownership con- 
trary to this presumption has the statutory period of one year to bring 
an action to establish ownership. The presumption operates against 
such a claimant, but the claimant may rebut the presumption by 
showing “good and valid title to the land.” Presumably this means title 
which is superior to that the adjoining landowner would have but for 
the presumption. If such a claim of superior title is not brought with- 
in the statutory period, it is procedurally barred and may not be there- 
after asserted against the adjacent owner, either offensively or 
defensively. The title of the adjacent landowner is then secure and 
that of the challenging claimant lost not because the statutory pre- 
sumption is conclusive or because title is transferred but because the 
statutory period of limitations for challenging the adjacent landown- 
er’s title has expired. The statute does not abrogate vested rights or 
transfer title from one person to another. It merely establishes the 
procedure by which title under the limited circumstances defined by 
the statute must be claimed. Failure to claim title in accordance with 
this procedure bars the right to claim title thereafter. 


As applied to the case before us, the statute works as follows: 
Plaintiff McDonald’s Corporation (McDonald’s) is claiming ownership 
to the land underlying the abandoned easement in accord with the 
statutory presumption. McDonald’s is entitled to the benefit of the 
presumption. Not having challenged, or sought to rebut, this pre- 
sumption by a claim filed within the one-year statutory period of lim- 
itations, defendants are barred from doing so now. Defendants are 
not barred because the statutory presumption is conclusive or 
because the statute transfers title from them to McDonald’s. Whether, 
leaving aside the statutory presumption, they have better title than 
McDonald’s, has never been determined in a way which binds 
McDonald’s. Defendants are barred from claiming they have title 
superior to McDonald’s because they “slept on their rights” and did 
not assert their claims against McDonald’s within the time prescribed 
by the statute. 
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The majority gets off track in this case by assuming that but for 
the statutory presumption defendants have record title to the proper- 
ty superior to that of McDonald’s. The majority states, “Plaintiff does 
not contend that it has record title to the property at issue.” This, I 
believe, is not the case. Both McDonald’s and defendants claim to 
have superior record title. According to the forecast of evidence at 
the summary judgment hearing, the property was at one time owned 
by the Pepsi Cola Company (Pepsi). Pepsi filed bankruptcy in 1923 at 
which time Craven Holding Corporation (Craven) was incorporated 
in Virginia for the purpose of holding and making disposition of prop- 
erty owned by Pepsi. At this time the railroad had an active railroad 
easement over the property. Craven conveyed the property in ques- 
tion in 1923 and dissolved in 1931. McDonald’s claims record title 
through mesne conveyances from Craven.! Defendants claim record 
title through quitclaim deecs from the heirs of deceased shareholders 
of Craven.”° 


Surely, in the interest of fairly settling titles, the constitution per- 
mits the state to establish a reasonable time within which one who 
claims title to land underlying an abandoned railroad easement must 
assert the claim against one who owns the land adjoining the ease- 
ment or otherwise lose the right to do so. One year for the assertion 
of such claims is a reasonable time. The one-year period of limitations 
being reasonable, I see no constitutional infirmity in the statute. 


My position is supported by Sheets v. Walsh, 217 N.C. 32, 34, 6 
S.E.2d 817 (1940) and Texaco v. Short, 454 U.S. 516, 70 L. Ed. 2d 738 
(1982). 


In Sheets, an action seeking specific performance of a contract to 
convey realty, the plaintiff promisee had record title to certain prop- 





1. MecDonald’s states in its brief, “Plaintiff owns the property at issue. There is no 
evidence that Craven intended to retain ownership of the fee underneath the railroad 
easement when it conveyed all of the property adjacent to the railroad... . Plaintiff is 
the successor to the adjacent landowner to whom Craven conveyed the property.” 


2. Defendants claim that the description of the property in McDonald’s record title 
does not include the property underlying the easement and that this issue was settled 
in Matter of Craven Holding Corporation, No. 88CVS713, Superior Court, Craven 
County, by order dated 3 November 1989, from which no appeal was taken. I do not 
read the order as settling this issue. The order simply extinguishes Craven's interest in 
the property and concludes that this interest, whatever it was, had been transferred to 
defendants successor in title. In any event, to the extent this order might purport to 
resolve the issue of record title as between defendants and McDonald’s, McDonald’ Sis 
not bound by the order since it was not a party to the litigation. 
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erty, portions of which had previously been dedicated for public use 
as roads. The dedicated land had not, however, been developed as 
roads for more than twenty years and no one had brought suit to 
enforce any easement rights. Plaintiff asserted that it had ownership 
of the land under the following statutory provision: 


(E|very strip, piece, or parcel of land which shall have been at any 
time dedicated to public use ... which shall not have been actu- 
ally opened and used by the public within twenty years from and 
after the dedication thereof, shall be thereby conclusively pre- 
sumed to have been abandoned by the public for the purposes for 
which same shall have been dedicated; and no person shall have 
any right, or cause of action thereafter, to enforce any public or 
private easement therein, unless such right shall have been 
asserted within two years from and after the passage of this act. 


Id. at 36, 6 S.E.2d at 819. Defendant promisor, seeking to avoid the 
contract on the ground plaintiff did not have good title, contended 
this statute was not effective in that it constituted an unconstitution- 
al taking since “the dedicators, predecessors in title of the plaintiffs, 
sold and conveyed lots to others by reference to the maps filed and 
recorded by them, the grantees in the deeds for such lots, and those 
claiming under them, were thereby vested with easements over all the 
streets shown on said maps.” Jd. at 38-39, 6 S.E.2d at 821. 


The plaintiff and defendant in Skeets took positions comparable 
to those taken by plaintiff McDonald’s and defendants here. The 
statute in Sheets, just as the statute here, required those seeking to 
claim their easement rights do so within two years or forever lose 
their right to make the claim. Concluding that the statute was consti- 
tutional, the Court reasoned: 


Any rights to enforce any easements which the grantees in 
the deeds made with reference to the maps, and of those claiming 
under them, may have had was clearly preserved for two years 
after its passage by the act itself. No vested right was destroyed 
by the act, only the remedy by which such rights might be 
enforced was changed, and when this was done these grantees, 
and those claiming under them, were left with a remedy reason- 
ably adequate to afford relief, namely, two years after the passage 
of the act in which to assert their rights. 


Id, at 39, 6 S.E.2d at 821. The Court found this result fair since “[t]he 
grantees ... were fixed by law with notice of the statutes, and it was 
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incumbent upon them within the two years allowed by the statute (a 
reasonable time) to take themselves out of the bar put upon them by 
asserting their right of easements over the streets involved.” Id. at 39- 
40, 6 S.E.2d at 821. 


The majority attempts to distinguish Sheets on the basis that it 
involved land which was not used by the parties asserting title con- 
trary to the statutory presumption. Sheets, however, was not decided 
upon whether these parties possessed or used the land, but upon the 
fact that they were by law on notice of their statutory duty to assert 
their rights within a reasonable time. I think Sheets controls the 
instant case. 


Texaco likewise supports the constitutionality of our statute. In 
Texaco the Supreme Court upheld an Indiana statute barring mineral 
rights claims which were not asserted within a certain statutory peri- 
od. The statute provided that a severed mineral interest which is not 
used for twenty years reverts to the current surface owner of the 
property unless the mineral owner filed a claim to his rights within 
two years. Id. at 518, 538, '70 L. Ed. at 743-44, 756. Not having filed its 
claim within the statutory period, the mineral rights claimant lost its 
right to make the claim. The Supreme Court found no constitutional 
infirmity in the procedural bar of the statute. 


The majority attempts to distinguish Texaco on the ground it also 
involved rights which were unused. Nowhere in Texaco, however, is 
there an indication that the decision was based upon the mineral 
rights claimant’s failure to use the right in question. The Court’s deci- 
sion was instead based on the principle that “persons owning proper- 
ty within a State are charged with knowledge of relevant statutory 
provisions affecting the control or disposition of such property.” Id. 
at 532, 70 L. Ed. 2d at 752. The Court concluded that the constitution 
did not require more notice than that provided by the statute. Jd. at 
537, 70 L. Ed. 2d at 756. 


Other states have upheld similar statutes which require persons 
to assert their rights within certain time periods or else forsake them. 
In Presbytery of Southeast Iowa v. Harris, 226 N.W.2d 232, 235, cert. 
denied, 423 U.S. 830, 46 L. Ed. 2d 48 (1975), for example, the Supreme 
Court of lowa faced a statute which provided that those with rever- 
sionary interests in land who did not file a claim for that interest with- 
in the latter of twenty years of the deed creating that interest or one 
year after enactment of the statute would be barred from maintaining 
an action to claim their interest. The Court upheld the statute, rea- 
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soning that the statute “does not abolish or alter any vested right. 
Rather, it modifies the procedure for effectuation of the remedy by 
conditionally limiting the time for enforcement of the right.” Jd. at 
242. The Court also found that the statute itself provided adequate 
notice of the time limitation for filing claims. Id. The Court reached 
its conclusions after examining several cases from other jurisdictions 
and “the numerous commentators who persuasively argue that 
statutes premised on the theory the legislature may require periodic 
filing in order to preserve rights do not run afoul of constitutional lim- 
itations.” Jd. at 241. 


The majority relies on University v. North Carolina Railroad 
Company, 76 N.C 103 (1877). This case is readily distinguishable. The 
University sued the railroad claiming it was entitled to certain unpaid 
stock dividends still held by the railroad. The statute under which the 
University claimed provided that declared stock dividends which 
were unclaimed for five years shall be paid by the issuing corporation 
to the University. The question in the case, as stated by the Court, was 
“whether the provisions of the Act are warranted by Art. IX, § 6, of the 
Constitution... .” /d. at 105. The constitutional provision in question 
provided, in pertinent part, “that all... unclaimed dividends, or dis- 
tributive shares of the estates of deceased persons, shall be appor- 
tioned to the use of the University.” The Court held that this constitu- 
tional provision was directed to the estates of deceased persons and 
did not authorize the legislature to transfer unclaimed dividends of 
living persons from the issuing corporation to the University. The first 
point is that this case involved stock dividends, not real property. Sec- 
ond, the dispute was not between the shareholder and the University; 
it was between the University and the issuing corporation. Third, the 
case involved an attempt by the plaintiff University to have personal 
property, the entitlement to stock dividends, transferred from the 
shareholders to it by the issuing corporation. Since the case did not 
involve shareholders who themselves were trying to assert their 
rights, no issue as to whether they could be procedurally barred from 
doing so arose. The Court noted this, essentially distinguishing the 
issue in that case from the issue now before us, saying: 


The counsel for the plaintiff endeavored to support their 
case, by drawing an analogy between the operation of the statute 
of limitations and the Act under which they claim. The analogy 
fails them. The statute of limitations bars the remedy only, and 
the debtor retains the possession of his property. But the Act 
under review, not only bars the creditor of his right of recovery, 
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but takes from him his property, transfers it to another and 
enables that other to recover and own it. The creditor not only 
loses his property, but by the magic of this Act and without con- 
sideration received, it is vested absolutely in another—it matters 
not whether that other is the State or its appointee. 


Id. at 107. 


As I have tried to demonstrate, the statute under consideration 
here does not transfer property from one party to another. The ques- 
tion of which party has better title is not reached. The statute simply 
creates a procedural bar to a claim of title contrary to the statutory 
presumption. 


The trial court properly entered summary judgment for plaintiffs. 
I vote, therefore, to reverse the Court of Appeals, which reversed the 
trial court, and to reinstate the judgment of the trial court. 


Justice Meyer joins in this dissenting opinion. 


STATE OF NORTH CAROLINA v. RANDY DALE PERRY 


No. 553A93 
(Filed 9 December 1994) 


1. Homicide § 495 (NC]4th)— murder—evidence of anger— 
instruction on second-degree murder not given—no error 


The trial court did not err in a first-degree murder prosecu- 
tion by not instructing on second-degree murder where defendant 
contended that the evidence tended to show that he acted in 
extreme anger and that his actions were provoked by the acts of 
the victim and his companions. Although the evidence cited by 
the defendant would support the inference that he was angry 
when he shot the victim, it would not support a reasonable find- 
ing that his faculties or ability to reason were disturbed to the 
point of negating his ability to premeditate or deliberate. Uncon- 
troverted evidence tended to show that he rationally proceded 
towards revenge, exacted his revenge, and fled the scene fully 
aware of what he had done. 


Am Jur 2d, Homicide § 501. 
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Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 14385. 


. Homicide § 520 (NCI4th)— murder—intent to frighten vic- 


tim—instruction given—no error 


The trial court did not err in a first-degree murder prosecu- 
tion by not instructing on second-degree murder where defendant 
argued that the jury could have found from evidence of bullet 
marks at the scene that he only intended to frighten the victim, 
who was killed by ricocheting bullets. The evidence did not 
support a reasonable finding that defendant only intended to 
frighten the victim, particularly in light of the fact that three of 
the shots the defendant fired hit the victim, two other men on the 
porch were not hit, and defendant unambiguously stated that he 
intended to shoot the victim. 


Am Jur 2d, Homicide § 500. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. : 


. Homicide § 555 (NCI4th)— murder—defendant’s mental 


illness—no instruction on second-degree murder 


The trial court did not err in a first-degree murder prosecu- 
tion by not giving an instruction on second-degree murder where 
defendant argued that he lacked the mental capacity to form a 
premeditated and deliberate specific intent to kill due to his men- 
tal illness. Although a nurse at the jail testified that defendant 
appeared agitated, somewhat tearful, and delusional when she 
saw him, and the nurse and a psychiatrist at Dorothea Dix testi- 
fied that he was manic-depressive, there was no evidence to sup- 
port a reasonable finding that the defendant’s mental condition 
impaired his ability to premeditate and deliberate or to form a 
specific intent to kill on the night of the murder. Being agitated 
and tearful upon arriving at the jail would not be unusual for 
someone charged with first-degree murder. The psychiatrist testi- 
fied that defendant’s disorder was episodic in nature and the 
episode in which the doctor found him may or may not have exist- 
ed prior to or during the murder. The jury would have been 
required to engage in mere speculation had it been instructed on 
second-degree murder. 


Am Jur 2d, Homicide § 501. 
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4. Homicide § 588 (NCI4th)— first-degree murder—imper- 
fect self-defense—instruction on voluntary manslaughter 
not given 


The trial court did not err in a first-degree murder prosecu- 
tion by not instructing on voluntary manslaughter based on 
imperfect defense of another where the evidence at trial tended 
to support two alternate versions of events surrounding the 
killing; the evidence supporting the first version did not support 
the requested instructions because it would only support a find- 
ing that the threat to the defendant’s brother had passed and 
would not support a rational finding that the defendant in fact 
believed it necessary to kill the deceased to save his brother or 
that any such belief was reasonable at the time the defendant 
shot the victim; and, under the second version, defendant’s broth- 
er would have been justified in using deadly force to repel the 
attack and an instruction on imperfect self-defense would not be 
justified. 


Am Jur 2d, Homicide §§ 519 et seq. 


5. Homicide § 583 (NCI4th)-— first-degree murder—instruc- 
tions—acting in concert 


The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury on acting in concert where defendant’s 
brother testified that when he was threatened the defendant and 
Scottie Thompson appeared on the scene and began to shoot at 
his assailants in a concerted effort to protect him; either the 
defendant or Scottie Thompson fired the fatal bullets; and evi- 
dence that Thompson disposed of the defendant’s weapon after 
the killing also tended to show that the defendant was acting in 
concert with Thompson. Defendant’s contention that some evi- 
dence tended to show that he and Thompson were lawfully acting 
in defense of his brother was not determinative of the issue. 


Am Jur 2d, Homicide § 507. 


6. Homicide § 252 (NCI4th) — first-degree murder—premedi- 
tation and deliberation—sufficiency of evidence 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion to dismiss the charge of first- 
degree murder due to insufficient evidence of premeditation and 
deliberation where the evidence supported two alternative ver- 
sions of the events on the night the victim was killed but the 
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defendant’s statements to the effect that he shot the victim to 
retaliate for the victim’s earlier threats to the defendant’s brother 
were clearly sufficient evidence from which the jury reasonably 
could have inferred that the defendant intentionally killed the vic- 
tim after premeditation and deliberation. 


Am Jur 2d, Homicide §§ 437 et seq. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


. Evidence and Witnesses § 761 (NCI4th)— first-degree 


murder—testimony concerning bullet mark and direction 
from which shot fired—excluded—no prejudice 


There was no prejudice in a first-degree murder prosecution 
from the court’s exclusion of testimony concerning a bullet mark 
on the porch of the apartment where the killing occurred and the 
direction from which the bullet came where there was other tes- 
timony to the same effect and there was nothing particularly sig- 
nificant about the direction from which the shots were fired. 


Am Jur 2d, Appeal and Error § 806. 


. Evidence and Witnesses § 1298 (NCI4th)— first-degree 


murder—defendant’s statement to officer—waiver of 
rights—mental condition 


The trial court did not err in a first-degree murder prosecu- 
tion by not suppressing defendant’s statement to an officer where 
a psychiatrist testified concerning defendant’s history of manic 
episodes but could not give an opinion as to whether defendant 
understood his rights at the time he gave his inculpatory state- 
ment to the officer, and a nurse who saw defendant several hours 
after he was arrested testified that he was upset, tense, and 
nervous and in her opinion delusional and could not have under- 
stood his rights, but also testified that he was able to understand 
the questions asked of him and that he responded in a reasonable 
manner to those questions. There was substantial competent evi- 
dence to support the trial court’s finding that the defendant 
understood his constitutional rights at the time he waived them. 


Am Jur 2d, Evidence § 744. 
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Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Helms, J., 
on 9 September 1993 in Superior Court, Union County, upon a jury 
verdict finding the defendant guilty of murder in the first degree. 
Heard in the Supreme Court on 15 September 1994. 


Michael F. Easley, Attorney General, by Jane R. Garvey, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Charlesena 
Elliot Walker, Assistant Appellate Defender, for the defendant- 
appellant. 


MITCHELL, Justice. 


The defendant, Randy Dale Perry, was indicted for murder and 
tried noncapitally at the 7 September 1993 Criminal Session of Supe- 
rior Court, Union County. The jury returned a verdict on 9 September 
1993 finding the defendant guilty of murder in the first degree. The 
trial court imposed a mandatory life sentence. The defendant 
appealed to this Court as a matter of right. 


The evidence admitted at trial tended to show, inter alia, that on 
5 July 1992, the victim, Merced Xaltipa Vergara, visited relatives and 
friends at an apartment or Kerr Street in Monroe, North Carolina. 
Benjamin Rodricuz was also at the apartment that evening. Rodricuz 
testified that he was standing on the porch of the apartment at 
approximately 9:00 p.m. with the victim and two other men. A group 
of men walked by and said something to them. Rodricuz then stepped 
into the apartment and his wife called for the other men to come 
inside. Shortly after she called to the men, shots were fired and the 
victim exclaimed that he had been shot. The victim soon died from 
three gunshot wounds. 


Between 10:00 p.m. and 11:00 p.m. that same evening, Paulette 
Bolden was in the area of the shooting to visit her brother. When she 
saw police cars and an ambulance she walked over to find out what 
was going on. As she was leaving the area, she saw the defendant 
come out from behind “the apartments where the Mexicans stayed.” 
The defendant said he wanted her to get him out of the area 
“Tb]ecause I done shot the M.F. and [ll shoot him again... because 
he was F—-ing with my brother.” Ms. Bolden then took the defendant 
to a friend’s house. The next morning the police contacted Ms. Bolden 
and she gave a statement recounting the previous night’s events. 
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Following further investigation, Monroe Police Department Lieu- 
tenant Frank Benton went to the defendant’s home on 7 July 1992. 
After being summoned by his father, the defendant walked up to Lieu- 
tenant Benton and said, “I’ve been waiting for you all since yester- 
day.” Lieutenant Benton and the defendant then left for the police 
station where the defendant gave a statement after being read his 
rights. In the statement the defendant said that he was visiting a 
friend on the night of the murder when his brother arrived. The 
defendant’s brother, William Perry, told him that a Mexican had put a 
shotgun to his head and threatened his life. The defendant was 
already angry because another brother had been shot the day before 
by a bondsman who had also beaten up the defendant. The defendant 
went home and got his .22 caliber rifle and then went to the area 
where the Mexicans lived. He stated that when he saw the victim on 
a porch holding a shotgun, he took aim and fired at the victim four or 
five times. After shooting at the victim, he fled the scene. He saw 
Paulette Bolden and got a ride with her to a friend’s home nearby. 
Additional evidence is discussed in this opinion as necessary to 
resolve the issues raised here by the defendant. 


[1] In the defendant’s first assignment of error, he contends that the 
trial court erred by failing to instruct on murder in the second degree. 
Premeditated murder in the first degree is defined as “the intentional 
and unlawful killing of a human being with malice and with premedi- 
tation and deliberation.” State v. Hamlet, 312 N.C. 162, 169, 321 
S.E.2d 837, 842 (1984). The defendant does not challenge the trial 
court’s instructions on murder in the first degree. The lesser included 
offense of murder in the second degree is defined as the unlawful 
killing of another with malice, but without premeditation and delib- 
eration. State v. Fleming, 296 N.C. 559, 562, 251 S.E.2d 4380, 432 
(1979). In determining the propriety of giving an instruction on a 
lesser included offense, “[t]he test is whether there ‘is the presence, 
or absence, of any evidence in the record which might convince a 
rational trier of fact to convict the defendant of a less grievous 
offense.’” State v. Thomas, 325 N.C. 583, 594, 386 S.E.2d 555, 561 
(1989) (quoting State v. Wright, 304 N.C. 349, 351, 283 S.E.2d 502, 503 
(1981)). 


The defendant’s first argument in support of this assignment 
relates to circumstantial evidence tending to show his mental state. 
On this point the defendant argues that evidence tended to show that 
at the time of the killing he was angered by the beating he had 
received the previous day and by the earlier shooting of his younger 
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brother. When he learned of the threat made with the shotgun upon 
his other brother on the day of the murder, his anger only increased. 
He contends that this evidence showed that he acted in extreme 
anger and that his actions were provoked by the acts of the victim and 
his companions. Additionally, the defendant says that marks left by 
bullets on the porch’s concrete pad and a porch post indicate that he 
fired the gun to frighten the victim, not to hit him, and that the dead- 
ly shots ricocheted into the victim. The defendant would have us con- 
clude that the foregoing evidence would permit the jury to infer that 
anger and provocation overcame his ability to reason and conse- 
quently warranted an instruction on murder in the second degree. 


Anger and emotion frequently coincide with murder, but a court 
should instruct on murder in the second degree only when the evi- 
dence would permit a reasonable finding that the defendant’s anger 
and emotion were strong enough to disturb the defendant’s ability to 
reason. See State v. Thomas, 332 N.C. 544, 560-61, 423 $.E.2d 75, 84 
(1992). Although the evidence cited by the defendant would support 
the inference that he was angry when he shot the victim, it would not 
support a reasonable finding that his faculties or ability to reason 
were disturbed to the point of negating his ability to premeditate or 
deliberate. 


The remaining circumstantial evidence all tended to show that 
the defendant’s faculties and ability to reason were undisturbed 
throughout the course of his actions on the night of the murder. Such 
evidence tended to show that upon learning of the threat to his 
brother, he got a gun, concealed himself with a view of the porch, 
fired several rounds at the victim from his hidden vantage point, dis- 
posed of the gun and then hid until he could safely flee the area. Addi- 
tionally, he told Paulette Bolden that he shot the victim, why he shot 
the victim, and that he would do it again if he had the opportunity. 
While the evidence cited by the defendant tended to show that he felt 
provoked and angry, uncontroverted evidence tended to show that he 
rationally proceeded towards revenge, exacted his revenge and fled 
the scene fully aware of what he had done. The evidence would not 
have supported a reasonable finding that his abjlity to reason was 
overcome. 


[2] The defendant also argues in support of this assignment that the 
jury could have found that the defendant only intended to frighten the 
victim and, based on that finding, could have concluded that he acted 
without premeditation and deliberation. In support of this assertion 
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he points to evidence of two bullet marks on the apartment’s porch. 
The defendant contends that this evidence supported the inference 
that the victim was killed by ricocheting bullets and, thus, the further 
inference that the defendant did not intend to hit him but only to 
scare him. We conclude that such evidence would not support a rea- 
sonable finding that the defendant only intended to frighten the vic- 
tim, particularly in light of the fact that three of the shots the defend- 
ant fired hit the victim and the two other men on the porch were not 
hit. Additionally, in his statements to the police and Paulette 
Bolden—the only direct evidence of his intentions—he unambigu- 
ously stated that he intended to shoot the victim. A jury could not rea- 
sonably find from the evidence of two stray bullets that the defendant 
only intended to frighten the victim. 


[3] The defendant further argues in support of this assignment of 
error that evidence tended to show that, due to his mental illness, he 
lacked the mental capacity to form a premeditated and deliberate spe- 
cific intent to kill. Flora Kimbrell, a nurse at the Union County Jail 
saw the defendant when he was brought into the jail on 7 July 1992, 
more than 36 hours after the murder. She testified that he appeared 
“agitated, somewhat tearful” and “delusional” when she saw him. She 
indicated that she had experience with the defendant in the past and 
knew he was manic-depressive. She also indicated that she obtained 
approval to administer drugs and administered those drugs to allevi- 
ate his problems. Although she testified that she did not believe he 
possessed sufficient awareness to voluntarily consent to give a state- 
ment, her testimony did not tend to show that he did not possess the 
mental capacity to enable him to form a premeditated and deliberate 
specific intent to kill on the night of the killing. On 15 July 1992, Dr. 
Patricio P. Lara began a psychiatric evaluation of the defendant after 
the defendant was admitted to Dorothea Dix hospital. Dr. Lara testi- 
fied that the defendant is manic-depressive. However, Dr. Lara stated 
that he did not have a sufficient basis to form an opinion as to 
whether the defendant was having a manic episode on the day of the 
murder. 


In State v. Clark, 324 N.C 146, 377 S.E.2d 54 (1989), this Court 
addressed the very argument raised here by the defendant when we 
stated: 


‘{E]vidence which merely shows it possible for the fact in issue to 
be as alleged, or which raises a mere conjecture that it was so, is 
an insufficient foundation for a verdict, and should not be left to 
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the jury.’ That ‘such facts and circumstances as raise only a con- 
jecture or suspicion ought not to be allowed to distract the atten- 
tion of juries from material matters,’ is particularly pertinent 
when evidence of defendant’s mental condition at the time of the 
killing is implicated. 


[Wl]hen a defendant requests the trial court to instruct the jury 
that it may consider the mental condition of the defendant in 
deciding whether she formed a premeditated and deliberate spe- 
cific intent to kill the victim, there must be sufficient evidence 
‘reasonably to warrant inference of the fact at issue.’ The proper 
test is whether the evidence of defendant’s mental condition is 
sufficient to cause a reasonable doubt in the mind of a rational 
trier of fact as to whether the defendant was capable of forming 
the specific intent to kill the victim at the time of the killing. 


Id. at 162-63, 377 S.E.2d at 64 (citations omitted). 


In the case sub judice, there was no evidence to support a rea- 
sonable finding that the defendant’s mental condition impaired his 
ability to premeditate and deliberate or to form a specific intent to kill 
on the night of the murder. Dr. Lara could not form an opinion as to 
the defendant’s mental state on that night. Nurse Kimbrell testified 
that the defendant was agitated and tearful when he arrived at the jail 
over thirty-six hours after the murder, however, both she and Dr. Lara 
testified that such a reaction would not be unusual for someone 
charged with first-degree murder. Additionally, Dr. Lara testified that 
the defendant’s disorder was episodic in nature—the episode in 
which the doctor found him may or may not have existed prior to or 
during the murder. Had the jury been instructed on second-degree 
murder based upon such evidence concerning the defendant’s mental 
capacity, it would have been required to engage in mere speculation 
when reaching its conclusion on that issue. As Clark precludes such 
speculation, the evidence was insufficient to support a reasonable 
doubt in the mind of a rational trier of fact as to whether the defend- 
ant was capable of premeditation, deliberation or a specific intent to 
kill. We conclude that this assignment of error is without merit. The 
trial court did not err in refusing to charge the jury on murder in the 
second degree. 


[4] The defendant next assigns error to the trial court’s failure to 
instruct on voluntary manslaughter based on the theory that the 
defendant acted in the imperfect defense of another. “A person has a 
right to kill not only in his own self-defense but also in defense of 
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another.” State v. McKoy, 332 N.C. 639, 643, 422 S.E.2d 713, 716 (1992) 
(citing State v. Carter, 254 N.C. 475, 119 S.E.2d 461 (1961)). 


The elements which establish perfect self-defense are: 


(1) it appeared to defendant and he believed it to be neces- 
sary to kill the deceased in order to save himself from death or 
great bodily harm; and 


(2) defendant’s belief was reasonable in that the circum- 
stances as they appeared to him at that time were sufficient to 
create such a belief in the mind of a person of ordinary firmness; 
and 


(3) defendant was not the aggressor in bringing on the affray, 
i.e., he did not aggressively and willingly enter into the fight with- 
out legal excuse or provocation; and 


(4) defendant did not use excessive force, i.e., did not use 
more force than was necessary or reasonably appeared to him to 
be necessary under the circumstances to protect himself from 
death or great bodily harm. 


State v. McAvoy, 331 N.C. 583, 595, 417 S.E.2d 489, 497 (1992) (quot- 
ing State v. Norris, 303 N.C. 526, 530, 279 S.E.2d 570, 572-73 (1981)). 
The elements of perfect defense of another are essentially the same 
as those for perfect self-defense. In general one may kill in defense of 
another if one believes it to be necessary to prevent death or great 
bodily harm to the other “and has a reasonable ground for such belief, 
the reasonableness of this belief or apprehension to be judged by the 
jury in light of the facts and circumstances as they appeared to the 
defender at the time of the killing.” State v. Terry, 337 N.C. 615, 623, 
447 S.E.2d 720, 724 (1994). “[T]he right to kill in defense of another 
cannot exceed such other’s right to kill in his own defense as that 
other’s right reasonably appeared to the defendant.” Id. 


The trial court instructed the jury on the theory of perfect defense 
of another, but refused to instruct on imperfect defense of another. 
The defendant contends that the evidence also required an instruc- 
tion on the theory that the defendant’s imperfect defense of another 
reduced the killing to voluntary manslaughter. We disagree. 


In order to establish either perfect or imperfect defense of anoth- 
er, the evidence must show that it appeared to the defendant and he 
believed it necessary to kill the deceased in order to save another 
from death or great bodily harm. McKoy, 332 N.C. at 644, 422 S.E.2d 
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at 716. It must also appear that the defendant’s belief was reasonable 
in that the circumstances as they appeared to him at that time were 
sufficient to create such a belief in the mind of a person of ordinary 
firmness. Jd. The relevant distinction between the two defenses is 
that imperfect defense of another arises when the first two elements 
are present but either the third or the fourth element is absent. 
McAvoy, 331 N.C. at 596, 417 S.E.2d at 497. The distinction is perti- 
nent in the present case because the defendant contends that the jury 
could have found the absence of the fourth element, i.e., that he used 
excessive force. 


The evidence adduced at trial tended to support two alternative 
versions of the events surrounding the killing of the victim Vergara. 
The first version was supported by the defendant’s statement. It indi- 
cated that after the attack on the defendant’s brother, the defendant 
went home and got his gun. Then, seeking revenge against his 
brother’s attackers, he went to the apartment where he shot the vic- 
tim. If there is no evidence from which a jury reasonably could find 
that the defendant in fact believed that it was necessary to kill to pro- 
tect another from death or great bodily harm, the defendant is not 
entitled to have the jury instructed on either perfect or imperfect 
defense of another. See Staie v. Bush, 307 N.C. 152, 160, 297 $.E.2d 
563, 569 (1982) (involving self-defense). This evidence did not sup- 
port the requested instructions because it would only support a find- 
ing that the threat to the defendant’s brother had passed and would 
not support a rational finding that the defendant in fact believed it 
necessary to kill the deceased to save his brother or that any such 
belief was reasonable at the time the defendant shot the victim. 


The second version of the events surrounding the victim’s death 
was supported by the testimony of the defendant’s brother, William 
Perry. William testified that he was confronted by five or six Mexicans 
as he walked down Kerr Street. He said that several of the Mexicans 
threatened him with switchblade knives and another pointed a shot- 
gun at his chest. William testified that during the confrontation, the 
defendant and Scottie Thompson appeared and began shooting at the 
victim and the other Mexicans in an effort to protect William. It was 
this second version of events, taken in the light most favorable to the 
defendant, which prompted the trial court to instruct the jury on the 
theory of perfect defense of another. 


The defendant argues that this second version of events required 
that the trial court also give an instruction on imperfect defense of 
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another. He contends in this regard that the jury reasonably could 
have found that his use of deadly force was excessive under these 
facts, thereby negating perfect defense of another but allowing the 
jury to find that he acted in the imperfect defense of another. We con- 
clude, under the evidence supporting this version of the events, that 
the defendant’s contention is incorrect as a matter of law. 


While one may use no more force in defense of another than the 
other could use in his own defense, one may use the same amount of 
force the other could have used on his own behalf. State v. 
McLawhorn, 270 N.C. 622, 629, 155 S.E.2d 198, 204 (1967). The 
defendant's brother would have been justified in using deadly force to 
repel the attack because, under this version of the events, his broth- 
er's life was threatened. As a matter of law, the use of deadly force 
under such circumstances would not be excessive. Therefore, this 
version of the evidence did not support an instruction on the imper- 
fect defense of another, and the trial court did not err by denying the 
defendant’s requested instruction. 


[5] In another assignment of error, the defendant contends that the 
trial court erred by instructing the jury on acting in concert as a pos- 
sible theory supporting a first-degree murder conviction in this case. 
He argues in support of this contention that the evidence did not 
show that he and Scottie Thompson shared a common plan or pur- 
pose to commit murder. 


Under the theory of acting in concert, “one may be found guilty of 
committing the crime if he is at the scene with another with whom he 
shares a common plan to commit the crime, although the other per- 
son does ail the acts necessary to effect the commission of the 
crime.” State v. Blankenship, 337 N.C. 543, 557-58, 447 S.E.2d 727, 736 
(1994). We conclude that there was sufficient evidence in the present 
case from which the jury could have inferred that the defendant and 
Scottie Thompson acted pursuant to a common purpose. First, the 
defendant's brother testified that when he was threatened, the 
defendant and Scottie Thompson appeared on the scene and began to 
shoot at his assailants in a concerted effort to protect him; either the 
defendant or Scottie Thompson fired the fatal bullets. Second, evi- 
dence that Thompson disposed of the defendant’s weapon after the 
killing also tended to show that the defendant was acting in concert 
with Thompson. The defendant’s contention that such evidence did 
not support an acting in concert instruction rests upon his argument 
that some evidence tended to show that he and Thompson did not act 
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to commit murder, but were in fact lawfully acting in defense of his 
brother. This is not determinative of the issue before us. Although evi- 
dence adduced at trial would support a jury finding that the defend- 
ant acted in perfect defense of another, it also would support a 
finding that the defendant and Thompson acted in concert to commit 
first-degree murder. As the evidence supported the acting in concert 
theory, the trial court properly gave an instruction on that theory. 


[6] The defendant next contends that the trial court erred by denying 
his motion to dismiss the charge of first-degree murder due to insuf- 
ficient evidence tending to show that the defendant premeditated, 
deliberated and formed the intent to kill. “In ruling on a motion to dis- 
miss, the evidence must be considered in the light most favorable to 
the State, giving the State the benefit of every reasonable inference to 
be drawn from the evidence.” State v. Sweatt, 333 N.C. 407, 414, 427 
S.E.2d 112, 116 (1993) (citations omitted). As noted previously in this 
opinion, the evidence supported two alternative versions of the 
events on the night the victim was killed. However, the existence of 
contradictory evidence does not warrant a dismissal; the resolution 
of such contradictions is the province of the jury. State v. Powell, 299 
N.C. 95, 99, 261 S.E.2d 114, 117 (1980). The trial court’s function in 
considering motions to dismiss is to determine whether a reasonable 
inference of the defendant’s guilt of the crime charged may be drawn 
from the evidence. Jd. In the case sub judice, notwithstanding the 
conflicting evidence, a reascnable inference that the defendant acted 
with the intent to kill after premeditation and deliberation could be 
drawn from the defendant’s statements to the police and Paulette 
Bolden. The defendant’s statements to the effect that he shot the vic- 
tim to retaliate for the victim’s earlier threats to the defendant's 
brother were clearly sufficient evidence from which the jury reason- 
ably could have inferred that the defendant intentionally killed the 
victim after premeditation and deliberation. Therefore, this assign- 
ment of error is without merit. 


[7] In another assignment of error, the defendant contends that the 
trial court erred by failing to sustain two objections he made during 
the testimony of Benjamin Rodricuz. Rodricuz testified at trial 
through an interpreter. The first objection raised by the defendant 
concerned a line of questions by the prosecutor which sought to elicit 
from Rodricuz testimony concerning the location of a bullet mark on 
the porch of the apartment where the killing occurred and the direc- 
tion from which the bullet had been fired. The defendant based this 
objection on the contention that the witness could not have had per- 
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sonal knowledge as to the direction from which the shots were fired, 
since he was inside the apartment when he heard those shots. The 
second objection concerned the same subject matter, but the objec- 
tion was to a statement made by the interpreter, on his own initiative, 
after the witness indicated the location of the bullet mark on the 
porch post by pointing to a photograph. The defendant argues that 
when the trial court overruled the objection to the interpreter’s state- 
ment, it impermissibly allowed the interpreter to testify as a witness 
even though he had not been sworn as a witness and he had no per- 
sonal knowledge of the events surrounding the shooting. 


Assuming arguendo that the trial court erred by overruling these 
objections, we conclude that the errors were harmless. Other testi- 
mony in this case was to the same effect as the inference which the 
witness and the interpreter drew—that the location of the bullet mark 
indicated that shots had been fired from the right side of the apart- 
ment. Furthermore, there was nothing particularly significant about 
the direction from which the shots were fired. Such evidence could 
be viewed as corroborating the evidence tending to support either of 
the two versions of the events on the night of the killing. Considering 
the redundant nature of this evidence and its insignificance, we are 
compelled to conclude that there was no reasonable possibility that a 
different result would have been reached had the alleged errors not 
been committed. Thus, no prejudicial error occurred. N.C.G.S. 
§ 15A-1443(a) (1994). This assignment of error is overruled. 


[8] In his final assignment of error, the defendant contends that the 
trial court erred by failing to suppress the statement he made to Offi- 
cer Benton when the officer took him to the police station for ques- 
tioning two days after the murder. He argues that the trial court erred 
by concluding that he knowingly and voluntarily waived his constitu- 
tional rights before making the statement and that it should have 
been excluded. In the instant case the trial court held a voir dire 
hearing to determine the admissibility of the defendant’s statement. 
The trial court’s findings of fact after such a hearing are conclusive 
and binding on this Court if they are supported by competent evi- 
dence. State v. Simpson, 314 N.C. 359, 368, 334 S.E.2d 53, 59 (1985) 
(citations omitted). This is true even though the evidence is con- 
flicting. Jd. We conclude that the evidence presented at the voir dire 
hearing supported the trial court’s findings of fact and that none of 
the trial court’s conclusions of law based on those findings were 
erroneous. 
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The evidence adduced in support of the trial court’s findings 
showed that the defendant did not appear intoxicated or confused 
during the time when he was read his rights or when he was inter- 
viewed subsequently. Officer Benton testified that the defendant’s 
eyes were clear, his speech was coherent, and that he did not raise his 
voice, get excited or appear to be nervous during the interview. The 
defendant indicated that he understood his rights and signed a writ- 
ten waiver of those rights as well as each page of the statement he 
gave to Officer Benton. 


Two witnesses testified on the defendant’s behalf during the voir 
dire hearing. Dr. Patricio Lara’s initial testimony concerned the 
defendant's history of manic episodes. He also testified that the 
defendant was experiencing a manic episode when he first examined 
him approximately one week after the defendant’s arrest. However, 
Dr. Lara could not give an opinion regarding whether the defendant 
understood his rights at the time he gave his inculpatory statement to 
Officer Benton. Nurse Flora Kimbrell testified that she saw the 
defendant several hours after he was arrested on 7 July 1992. She 
stated that the defendant was upset, tense and nervous at that time. 
Although she testified that in her opinion the defendant was delu- 
sional and could not have understood his rights, she also testified that 
he was able to understand the questions asked of him and that he 
responded in a reasonable manner to those questions. 


Notwithstanding the evidence to the contrary, we conclude that 
there was substantial competent evidence to support the trial court’s 
finding that the defendant understood his constitutional rights at the 
time he waived them. The facts found provide ample support for the 
trial court’s conclusion that the defendant gave his statement volun- 
tarily after a knowing and intelligent waiver of his rights. Therefore, 
we find no error in the trial court’s denial of the defendant’s motion 
to suppress his statement. 


For the foregoing reasons, we conclude that the defendant 
received a fair trial free of prejudicial error. 


No Error. 
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FULTON CORPORATION v. BETSY Y. JUSTUS, SECRETARY OF REVENUE 


No. 305A93 


(Filed 9 December 1994) 


Taxation § 92 (NCI4th)— intangibles tax on corporate stock— 
no violation of Commerce Clause 


The North Carolina intangibles tax levied on corporate stock 
pursuant to N.C.G.S. § 105-203 does not violate the Commerce 
Clause of the U.S. Constitution because the statute taxes more 
heavily stock of corporations doing business outside North 
Carolina since the amount of the intangibles tax is directly and 
inversely proportional to the income of the issuing corporation 
which is taxed in North Carolina; the effect is to reduce the intan- 
gibles tax liability for stock held in a corporation to the extent the 
corporation’s income is taxed in this state and to increase the 
intangibles tax liability on stock held in a corporation to the 
extent the corporation’s income is not taxed in North Carolina; a 
reduction in the intangibles tax to the shareholder is thus offset 
in a direct proportional way by an income tax to the corporation; 
and this “compensating tax” scheme provides for substantial 
equality which satisfies the Commerce Clause. 


Am Jur 2d, State and Local Taxation §§ 170 et seq., 244 
et seq. 


Appeal by plaintiff and defendant as of right pursuant to N.C.G.S. 
§ 7A-30(1) from a unanimous decision by the Court of Appeals, 110 
N.C. App. 498, 430 S.E.2d 494 (1993), reversing summary judgment for 
defendant, entered by Brooks, J., on 8 November 1991 in Superior 
Court, Wake County. This Court also allowed plaintiff's petition for 
discretionary review of additional issues pursuant to N.C.GS. 
§ 7A-31.' Heard in the Supreme Court 2 February 1994. 


Womble Carlyle Sandridge & Rice, by Jasper L. Cummings, Jr., 
Jor plaintiff-appellant and -appellee. 


Michael F. Easley, Attorney General, by Marilyn R. Mudge, 
Assistant Attorney General, for defendant-appellant and 
-appellee. 


——__—. 


1. Because of our resolution of the Commerce Clause issue against plaintiff’s posi- 
tion, the additional issues raised in plaintiff's petition need not be addressed. 
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EXUM, Chief Justice. 


Plaintiff, Fulton Corporation, is a North Carolina corporation 
with its principle place of business in North Carolina. Plaintiff owns 
stock in other corporations and pays an “intangibles” tax on that 
stock to this State pursuant to N.C.G.S. § 105-203. On 1 May 1991 
plaintiff filed suit challenging the constitutionality of North Carolina’s 
intangibles tax levied on ownership of corporate stock. Plaintiff 
alleged that the provisions of North Carolina’s general statutes con- 
trolling the taxation of stock, particularly N.C.G.S. § 105-203, violate 
the Commerce Clause of the United States Constitution because the 
statute taxes more heavily stock of corporations not doing business 
in North Carolina. Plaintiff also alleged that the taxing scheme vio- 
lates plaintiff's due process and equal protection rights under the 
North Carolina and United States Constitutions. Plaintiff requested 
that N.C.G.S. § 105-203 be declared null and void and that defendant 
be ordered to pay plaintiff a refund for the intangibles taxes paid by 
plaintiff for the 1990 tax year. Plaintiff and defendant both filed 
motions for summary judgment. The Superior Court allowed defend- 
ant’s motion and denied plaintiff's motion on 15 November 1991. 


Plaintiff appealed to the Court of Appeals. The Court of Appeals 
reversed the superior court’s ruling, holding the intangibles tax at 
issue violative of the Commerce Clause. The Court of Appeals, how- 
ever, found that the unconstitutional provisions of the taxing scheme 
are severable and struck the portion of N.C.G.S. § 105-203 which 
reduces intangibles tax based on the extent of business done in North 
Carolina by the issuing corporation. Thus, the intangibles tax on 
plaintiff's stock remained and plaintiff was denied a refund. Plaintiff 
appealed the decision of the Court of Appeals, arguing that the Court 
of Appeals correctly determined that the taxing scheme was uncon- 
stitutional, but that it erred in excising the deduction in N.C.G.S. 
§ 105-203 rather than making the deduction applicable to the stock of 
all corporations. Defendant also appealed from the Court of Appeals’ 
decision, arguing that N.C.G.S. § 105-203 does not violate the Com- 
merce Clause. | 


We begin with an overview of North Carolina’s intangibles tax on 
corporate stock and other related tax statutes.” Pursuant to N.C.G.S. 





2. Several sections in Chapter 105 were amended in the 1991 and 1992 sessions of 
the General Assembly. None of the amendments affect the resolution of the issues pre- 
sented in this case. All references are to the most recent version of the statutes. 
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§§ 105-130 to 105-130.41, North Carolina imposes an income tax of 
7.75%? on the net income of corporations doing business in North Car- 
olina. N.C.G.S. § 105-130.3 (1992). If a corporation does business in 
North Carolina and other states, then only that percentage of its busi- 
ness income which is apportionable to North Carolina is taxable here. 
N.C.G.S. § 105-130.4(b) (1992). A corporation’s business income is 
apportioned on the basis of three factors: (1) the value of the corpo- 
ration’s property owned, rented or used in North Carolina during the 
income year divided by the value of all the corporation’s property 
owned, rented or used during the income year; (2) the total amount 
paid by the corporation in North Carolina during the income year as 
payroll divided by the total amount paid by the corporation every- 
where during the income year; and (3) the corporation’s total sales in 
North Carolina divided by the corporation’s total sales everywhere 
during the income year. N.C.G.S. § 105-130.4Q@)(1), (Jd), McD 
(1992). The first factor, sales, is double-weighted in the apportion- 
ment formula. N.C.G.S. § 105-130.4(i) (1992). A multi-state corpora- 
tion’s nonbusiness income, such as rents, royalties, and dividends are 
taxed depending on whether and to what extent the income has some 
connection to the state. N.C.G.S. § 105-130.4(c) (1992). For example, 
if the property from which rents and royalties are gained is located in 
North Carolina, then that nonbusiness income is taxable in North 
Carolina. N.C.G.S. § 105-130.4(d)(1) (1992). 


A corporation, such as plaintiff here, whose commercial domicile 
is in North Carolina must pay income tax on dividends received on 
stock which it owns. N.C.G.S. § 105-130.4(@) (1992). N.C.G.S. 
§ 105-130.7(1) provides for a deduction in the dividends on which the 
corporation pays tax; it states: 


[T]he Secretary of Revenue shall determine from the corporate 
income tax return filed during the year ending September 30 by 
each corporation required to file a return during that period the 
proportion of the entire net income or loss of the corporation 
allocable to this State under the provisions of G.S. 105-130.4, 
except as provided herein. ... A corporation which is a stock- 
holder in any such corporation shall be allowed to deduct the 
same proportion of the dividends received by it from such corpo- 
ration during its income year ending on or after September 30. 


The amount of deductible dividends is capped at $15,000. N.C.G.S. 
§ 105-130.8(6). Thus, the amount of dividends a corporate sharehold- 


3. Prior to 1991 the tax rate was 7%. 
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er may deduct is based on the percentage of the issuing corporation’s 
net income that is allocable to and taxable in this state. The greater 
percentage of corporate income allocated to and taxed in this State, 
the more dividend income the shareholder is allowed to deduct. 


N.C.G.S. § 105-203 sets forth the intangible property tax to be 
levied against North Carolina residents for stock owned. It states: 


All shares of stock ... owned by residents of this 
State ... shall be subject to an annual tax, which is hereby levied, 
of twenty-five cents (25¢) on every one hundred dollars ($100.00) 
of the total fair market value of the stock on December 31 of each 
year less the proportion of the value that is equal to: 


(1) In the case of a taxpayer that is a corporation, the propor- 
tion of the dividerids upon the stock deductible by the 
taxpayer in computing its income tax liability under G.S. 
105-130.7 without regard to the fifteen thousand dollar 
($15,000) limitation under G.S. 105-130.7.... 


Thus the intangibles tax on stock is computed in the following 
manner: the greater the percentage of the issuing corporation’s total 
income which is allocated to and taxed in this state the more dividend 
income from that corporation a corporate shareholder is allowed to 
deduct and the less intangibles tax the shareholder pays. The amount 
by which the intangibles tax against the shareholder is reduced, 
therefore, is directly related to the amount of the issuing corpora- 
tion’s income which is allocated to and taxed in this state. If 70% of 
the issuing corporation’s income is allocated to North Carolina, then 
70% of the dividends on that corporation’s stock are deductible by the 
corporate shareholder as income, the stock’s value for intangibles tax 
purposes is reduced by 70%, and the intangibles tax thereby 
decreased by 70%. 


We now turn to the issue before us, which is whether North 
Carolina’s intangibles tax on stock violates the Commerce Clause. 


The United States Constitution grants Congress the authority to 
“regulate Commerce... among the several states.” U.S. Const. art. II, 
§ 8, cl. 3. It is well established that “[t]he Commerce Clause was not 
merely an authorization to Congress to enact laws for the protection 
and encouragement of commerce among the States, but by its own 
force created an area of trade free from interference by the States.” 
Freeman v. Hewit, 329 U.S. 249, 252, 91 L. Ed. 265, 271 (1946), reh’g 
denied, 329 U.S. 832, 91 L. Ed. 705 (1947). Pursuant to the Commerce 
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Clause no state may “impose a tax which discriminates against inter- 
state commerce... by providing a direct commercial advantage to 
local businesses.” Northwestern States Portland Cement Co. v. Min- 
nesota, 358 U.S. 450, 458, 3 L. Ed. 2d 421, 427 (1959). It is the Court’s 
“ “duty to determine whether the statute under attack, whatever its 
name may be, will, in its practical operation work discrimination 
against interstate commerce. ” Maryland v. Louisiana, 451 U.S. 725, 
756, 68 L. Ed. 2d 576, 601 (1981) (quoting Best & Co. v. Maxwell, 311 
U.S. 454, 455-56, 85 L. Ed. 275, 277 (1940)). 


Even a discriminatory tax, however, will be upheld where it is 
“designed simply to make interstate commerce bear a burden already 
borne by intrastate commerce.” Associated Indus. of Missourz v. 
Lohman, 511 U.S. _, __, 128 L. Ed. 2d 639, 647 (1994). “Under that 
doctrine, a facially discriminatory tax that imposes on interstate com- 
merce the rough equivalent of an identifiable and ‘substantially simi- 
lar’ tax on intrastate commerce does not offend the... Commerce 
Clause.” Oregon Waste Sys., Inc. v. Department of Environmental 
Quality, 511 U.S. __, __, 128 L. Ed. 2d 18, 23 (1994). “The common 
thread running through the cases upholding compensatory taxes is 
the equality of treatment between local and interstate commerce.” 
Maryland v. Louisiana, 451 U.S. at 759, 68 L. Ed. 2d at 603. 


Plaintiff argues that the intangibles tax on stock is facially dis- 
criminatory against corporations doing business outside North Car- 
olina. Plaintiff asserts that due to the greater taxation of stock of 
corporations doing business outside North Carolina, those corpora- 
tions will have more difficulty raising capital through the sale of stock 
in North Carolina than will corporations doing business in North 
Carolina only. Plaintiff also asserts that the current tax scheme 
encourages corporations to conduct business in North Carolina since 
that will reduce the intangibles tax liability to its North Carolina 
shareholders thereby enhancing the marketability of its shares in 
North Carolina. 


Defendant argues that there is no evidence in the record showing 
that the tax scheme will actually affect interstate commerce. Defend- 
ant also argues that this case is controlled by Darnell v. Indiana, 226 
U.S. 390, 57 L. Ed. 267 (1912), and that any discrimination in the tax 
scheme can be justified as a compensatory tax. 


After carefully reviewing the Supreme Court’s jurisprudence in 
this area of law, which the Court itself has characterized as a “quag- 
mire,” American Trucking Ass’n v. Scheiner, 483 U.S. 266, 280, 97 
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L. Ed. 2d 226, 241 (1987), we conclude that the tax in question is per- 
missible based on the Court’s holding in Darnell. 


In Darnell the plaintiff, a resident of Indiana, owned stock ina 
Tennessee corporation which paid no property taxes in Indiana. 
Indiana taxed all shares in foreign corporations owned by inhabitants 
of the state, and “all shares in domestic corporations when the prop- 
erty of the corporations... is not taxable to the corporation itself. If 
the value of the stock exceeds that of the tangible taxable property 
that excess also is taxed.” Darnell at 397, 57 L. Ed. at 272. The plain- 
tiff challenged the Indiana intangibles tax on the ground that it vio- 
lated the Commerce Clause and the Fourteenth Amendment. The 
Court upheld the tax in an opinion by Justice Holmes, who reasoned: 


The only difference of treatment disclosed by the record that 
concerns the defendants, is that the State taxes the property of 
domestic corporations and the stock of foreign ones in similar 
cases. That this is consistent with substantial equality not- 
withstanding the technical differences was decided in Kidd v. 
Alabama, 188 U.S. 730, 732, 47 L. ed. 669, 672, 23 Sup. Ct Rep. 
401.4 


4. In Kidd v. Alabama, 188 U.S. 730, 47 L. Ed. 669 (1903), an Alabama tax on the 
stock of foreign railroads was challenged because there was no corresponding tax on 
the stock of domestic railroads. The Court upheld the tax against a challenge that the 
tax violated the Fourteenth Amendrnent, stating: 





We see nothing to prevent a state from taxing stock in some domestic corpora- 
tions and leaving stock in others untaxed on the ground that it taxes the property 
and franchises of the latter to an amount that imposes indirectly a proportional 
burden on the stock. When we come to corporations formed and having their 
property and business elsewhere, the state must tax the stock held within the 
state if it is to tax anything and we are now assuming the right to tax stock in for- 
eign corporations to be conceded. If it does tax that stock, it may take into 
account that the property and franchise of the corporation are untaxed on the 
same ground that it might do the same thing with a domestic corporation. There 
is no rule that the state cannot look behind the present net value of different 
stocks. 


The Court reasoned similarly in Klein v. Board of Tax Supervisors of Jefferson 
County, Ky., 282 U.S. 19, 75 L. Ed. 140 (1930). In Klein the plaintiff raised a Fourteenth 
Amendment challenge to a Kentucky tax on stock which exempted stock in corpora- 
tions which had 75% of their total property in Kentucky and paid Kentucky property 
taxes on that property. The Court affirmed the tax, stating: 


If the corporation having all its property in the state had paid taxes upon the 
whole, usually it would be just not to tax the stockholder in respect of values 
derived from what has already borne its share. 


Id. at 23, 75 L. Ed. at 142-43. 
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We find our case controlled by Darnell. In Darnell the Supreme 
Court found substantial equality, sufficient to satisfy the Commerce 
Clause, in taxing the stock of foreign corporations not paying proper- 
ty taxes and taxing the property of domestic corporations.’ In the 
instant case the state imposes an intangibles tax on the shares of 
stock of corporations the amount of which is directly and inversely 
proportional to the income of the issuing corporation which is taxed 
in North Carolina. The effect is to reduce the intangibles tax liability 
for stock held in a corporation to the extent the corporation’s income 
is taxed in this state and to increase the intangibles tax liability on 
stock held in a corporation to the extent the corporation’s income is 
not taxed in North Carolina. This is the very kind of “compensating” 
tax scheme the Supreme Court upheld in Darnell. 


Plaintiff attempts to distinguish Darnell on the ground that 
“Tujnlike the instant case Darnell dealt with a property tax on the 
shareholder that was directly offset by a property tax on the 
corporation.” We agree with plaintiff that the instant case does not 
involve an intangibles tax to the shareholder which is offset by a 
property tax to the corporation, but we find that difference immater- 
ial. This case involves a reduction in the intangibles tax to the share- 
holder which is offset in a direct proportional way by an income tax 
to the corporation. 


Where a corporation does business inside and outside North 
Carolina, it pays income tax to North Carolina on only that portion of 
its income allocable to North Carolina under N.C.G.S. § 105-130.4. A 
corporation doing business solely in North Carolina pays an income 
tax on all of its income. The North Carolina income tax paid by a cor- 
poration doing business solely in North Carolina will therefore be 
greater than the North Carolina income tax of a similar corporation 
doing some business outside North Carolina. This excess income tax 


While Kidd and Klein involved challenges to taxes based upon the Fourteenth 
Amendment, which makes those cases distinguishable from the challenge before us 
based on the Commerce Clause, they are nevertheless persuasive authority for the 
proposition that a state may tax the shares of certain corporations, such as a corpora- 
tion doing business outside North Carolina, and with respect to other corporations, 
such as corporations operating exclusively in the state, tax the corporation itself, 
whether it be a property tax or an income tax. 


5. The Indiana statute actually taxed all foreign corporations regardless of 
whether they actually paid property taxes in Indiana. The plaintiffs in Darnell, how- 
ever, did not establish that their corporations paid Indiana property taxes and the 
Supreme Court limited its holding to situations where the corporation in question paid 
no property tax in Indiana. Darnell, 226 U.S. at 398, 57 L. Ed. at 272. 
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paid by the North Carolina corporation offsets, or balances, the intan- 
gible property tax on stock of the corporation doing some business 
outside North Carolina in the same manner that the property tax paid 
by domestic corporations in Darnell offset the intangible property tax 
on shares of stock of foreign corporations which did not pay proper- 
ty taxes in Indiana. 


Plaintiff further attempts to distinguish Darnell on the ground 
that while there might be a relationship between the value of a cor- 
poration’s stock and the value of its property, the “relationship 
between the stock-issuing corporation’s North Carolina income tax 
and the shareholders’ North Carolina intangible property tax” is 
“vague.” We disagree. 


Corporate income tax, which is directly proportional to corporate 
income, affects the amount of corporate income available for distri- 
bution as dividends to shareholders, and dividends paid are a major 
component of the valuation of the corporation’s stock. Hence, we 
think it a sound generalization that corporate income, and income tax 
paid, are strongly related to the value of the corporation’s stock. The 
strength of this relationship is aptly demonstrated by the fact that 
economists and investors frequently make use of the “price-earnings” 
ratio, or P/E ratio, which essentially represents the relationship of the 
value of a corporation’s stock to its earnings. See, e.g., 3 The New 
Palgrave Dictionary of Money & Finance 176 (1992).° 


Plaintiff also asserts that even if a corporation’s income bears a 
relationship to the value of its stock, taxation of corporate income 
and taxation of corporate shares do not necessarily result in equal 
treatment. Plaintiff provides the following hypothetical situation: 


Corp. X, operating solely in North Carolina, earns $100 income 
from unproductive real estate worth $1 million. It pays about $7 
North Carolina income tax and its shareholders pay zero intangi- 
ble tax. Corp. Y, an identical corporation operating solely in Vir- 
ginia, pays no North Carolina income tax and its shareholders pay 
$2,500 intangible tax on $1 million in stock value. 


We agree that in this hypothetical situation the intangibles tax on 
shares of a foreign corporation greatly exceeds the income tax to a 
similar corporation operating solely in North Carolina. Only in excep- 





6. The P/E ratio usually refers to price per share relative to earnings per share, but 
that ratio is the same as the value of all corporate stock, which is price per share times 
number of shares outstanding, to the corporations’ earnings, which is earnings per 
share times number of shares outstanding. 
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tional and extreme cases, such as the one suggested by plaintiff, 
would North Carolina’s tax against shares of corporations doing busi- 
ness in other states exceed the tax against the income of similar cor- 
porations doing business in North Carolina. 


North Carolina taxes corporate income at 7.75 percent and taxes 
ownership of stock at .25 percent of the taxable value of the stock. 
Given these tax rates, a North Carolina corporation need only have a 
P/E ratio less than 31 (7.75/.25) in order to have the tax against its 
income exceed the intangibles tax against the stockholders of a com- 
parable corporation doing business only in Virginia and having all its 
shareholders in North Carolina.’ Since P/E ratios are only rarely 
greater than 31,° most out-of-state corporations will in fact be paying 
less taxes to North Carolina, directly in the form of an income tax and 
indirectly in the form of an intangibles tax against shares, than a 
similar North Carolina corporation. The result reached in plaintiff's 
hypothetical situation above seems to unfairly tax out-of-state corpo- 
rations, but that hypothetical involves the unrealistic situation of a 
corporation with a P/E ratio of 10,000. The absurdity of plaintiff's 
hypothetical demonstrates that under ordinary circumstances there 
will be no greater taxation of out-of-state corporations and their 
shareholders than there will be of in-state corporations and their 
shareholders. 


While there are some differences between the tax at issue here 
and the one in Darnell, we find these differences not material and we 
believe that North Carolina’s intangibles tax on corporate stock, 
when considered with its corporate income tax, provides for “sub- 
stantial equality” as was found in Darnell. 


We also feel it necessary briefly to address the continued validity 
of Darnell. While plaintiff's principle argument regarding Darnell is 
that it is distinguishable, which we have rejected, it also argues to a 
lesser degree that Darnell has been implicitly overruled or modified 
by more recent cases. The principal modern cases discussing the 
compensating tax and cited by plaintiff are Armco v. Hardesty, 467 


7. With a P/E ratio of 31, stock valued at $3100 earns $100 of income to the cor- 
poration. If the corporation conducted no business in North Carolina, the intangibles 
tax against the shareholders would be .0025 x $3100, or $7.75; if the corporation con- 
ducted all its business in North Carolina, the income tax against the corporation would 
be .0775 x $100, or $7.75. 


8. See, e.g., 3 The New Palgrave Dictionary of Money & Finance at 177 (showing 
Standard & Poor’s Composite Index for P/E ratio from 1926 to 1991; P/E ratio mainly 
between 10 and 20, never greater than 25). 
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U.S. 638, 81 L. Ed. 2d 540, reh’g denied, 467 U.S. 638, 81 L. Ed. 2d 540 
(1984) and Maryland v. Louisiana, 451 U.S. 725, 68 L. Ed. 2d 576 
(1981). 


In Armco West Virginia imposed a gross receipts tax on wholesale 
sales of tangible property; local manufacturers, however, were 
exempt from this tax. 467 U.S. at 640, 81 L. Ed. 2d at 5-6. The plaintiff, 
an Ohio corporation selling steel products wholesale in West Virginia, 
challenged the wholesale tax. Jd. The Court first determined that the 
tax was facially discriminatory against interstate commerce and then 
proceeded to examine whether the tax could be saved as a compen- 
sating tax. 467 U.S. at 642, 81 L. Ed. 2d at 545. West Virginia argued 
that the wholesale tax exempting local manufacturers was designed 
to offset a sales tax imposed against local manufacturers only. The 
Court rejected that argument, reasoning that manufacturing and 
wholesaling are not “substantially equivalent events” and that certain 
aspects of the West Virginia sales tax on manufacturers indicated that 
the tax was aimed at manufacturing and not wholesaling.’ Jd. at 643, 
81 L. Ed. 2d at 545-46. 


In Maryland v. Louisiana the Court faced a Louisiana tax on the 
“first use” of gas; the tax, however, did not apply to gas extracted 
from Louisiana, which was subject to a “severance tax” equal to the 
first use tax, and did not apply to gas sold in Louisiana for certain pur- 
poses. 451 U.S. at 731, 68 L. Ed. 2d at 586. The Court first determined 
that the tax “discriminate[d] against interstate commerce in favor of 
local interests.” Jd. at 756, 68 L. Ed. 2d at 602. The Court then dealt 
with Louisiana’s argument that the first use tax was equalized by the 
severance tax which affectec only local producers of gas. The Court 
rejected the argument, finding that the rationale behind the severance 
tax, which is a tax on the privilege of severing resources from the soil, 
does not exist with respect to gas not extracted from Louisiana. /d. at 
759, 68 L. Ed. 2d at 603. 


After reviewing these cases, we believe we should not conclude 
that Darnell has been implicitly overruled. First, we generally are 
loath to conclude that a Supreme Court decision has been implicitly 
overruled, especially when the Court has emphasized that issues 





9. The aspects of the West Virginia taxing scheme the Court looked to were that 
West Virginia did not reduce the manufacturing tax when the goods were sold outside 
West Virginia and that the manufacturing tax was decreased when part of the manu- 
facturing occurred outside the state. Armco, 467 U.S. at 648, 81 L. Ed. 2d 546. 
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involved here must be decided on a case-by-case basis. See Boston 
Stock Exchange v. State Tax Comm ’n, 429 U.S. 318, 329, 50 L. Ed. 2d 
514, 524 (1977) (whether law violates Commerce Clause “turns on the 
unique characteristics of the statute at issue and the particular cir- 
cumstances in each case”). The Supreme Court of Indiana unani- 
mously reached the same conclusion in Indiana Department of State 
Revenue v. Felix, 571 N.E.2d 287, 292 (1991), cert. dismissed, —— 
U.S. —-, 117 L. Ed. 2d 278 (1992) (after thorough analysis, court 
could not “conclude that Darnell has been implicitly overruled by the 
United States Supreme Court”). 


We are also reluctant to conclude that Darnell has been over- 
ruled by Armco and Maryland v. Louisiana because the taxes at 
issue in those cases are readily distinguishable. Armco and Maryland 
v. Louisiana dealt with taxes on the interstate exchange of goods, 
namely steel products and gas; this case, however, concerns a tax 
which allegedly discriminates against the interstate ownership of cor- 
porate shares. Since a corporation’s continued existence and success 
depend most heavily on its ability to market its goods, a discrimina- 
tory tax levied upon a corporation’s trade may well come under closer 
Commerce Clause scrutiny than a tax on the stock it issues. The latter 
has no effect on the corporation’s trade and, we think, a negligible 
effect on a multi-state corporation’s ability to raise capital. 


Thus, as this case is controlled by Darnell, which has not been 
overruled, we rule in favor of defendant and conclude that the tax is 
valid. Finding the tax valid, we do not reach plaintiff's questions 
regarding a refund and attorney’s fees. 


Plaintiff also argues in its brief that the tax is unconstitutional 
under other provisions of the state and federal constitutions. No ref- 
erence was made to bringing this argument before the Supreme Court 
in plaintiff's notice of appeal, petition for discretionary review or 
response to defendant’s notice of appeal. Plaintiff has not discussed 
those arguments in its new brief filed with us. Therefore, we conclude 
that this issue is not properly before this Court. N.C.R. App. P. 16(a) 
& 28(a). 


The decision of the Court of Appeals is, therefore, reversed and 
the judgment of the Superior Court reinstated. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. ROBERT EARL BUNNING, 4/k/A ROBERT EARL 
GARRIS 


No. 403A92 
(Filed 9 December 1994) 


1. Criminal Law § 762 (NCI4th)—first-degree murder— 
instructions—reasonable doubt—moral certainty—no 
error 

The trial court did not err in a first-degree murder prosecu- 
tion by giving an instruction on reasonable doubt which included 
moral certainty. State v. Bryant, 334 N.C. 333, was reversed on 
remand from the U.S. Supreme Court, and, pursuant to the sec- 
ond State v. Bryant, 337 N.C. 298, the charge in this case was not 
in error. 


Am Jur 2d, Trial § 1385. 


2. Criminal Law § 439 (NCI4th) — first-degree murder—pros- 
ecutor’s argument—credibility of prosecutor and State’s 
witnesses 


The trial court did not err in a first-degree murder prosecu- 
tion by not intervening ex mero motu to stop a prosecution argu- 
ment which defendant contended concerned his credibility and 
that of the State’s witnesses. The statements by the prosecuting 
attorney were more in the nature of giving reasons for the jury to 
believe the State’s evidence than vouching for his own credibility 
or that of his witnesses. 


Am Jur 2d, Trial §$ 681, 682, 692 et seq. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summa- 
tion of criminal trial—-modern cases. 88 ALR4th 209. 


3. Criminal Law § 438 (NCI4th )— first-degree murder—pros- 
ecutor’s argument—defendant not truthful 

The trial court did not err in a first-degree murder prosecu- 

tion by not intervening ev mero motu to stop a prosecution argu- 

ment in which defendant contended that the prosecutor called 
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him a liar. The prosecutor did not call defendant a liar, but asked 
the jury to conclude that defendant was lying because he had not 
told the truth on several occasions, and there was evidence from 
which the jury could find that defendant had not told the truth at 
trial. 


Am Jur 2d, Trial §§ 681, 682. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
SSALR4th 8. 


. Criminal Law § 442 (NCI4th)— first-degree murder—pros- 


ecutor’s argument—biblical reference—improper but not 
prejudicial 

A prosecutor’s argument in a first-degree murder prosecution 
that the jurors would be blessed by God if they found defendant 
guilty was not approved, but was not so egregious that the court 
should have intervened ex mero motu. 


Am Jur 2d, Trial § 567. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


.dJury § 127 (NCI4th)— first-degree murder—jury selec- 


tion—classes in psychology and psychiatry 


The trial court did not err during jury selection for a first- 
degree murder prosecution by sustaining an objection to defend- 
ant’s question as to whether any of the jurors had taken classes in 
psychology and psychiatry. The court indicated that it would not 
allow the answer based on what the prospective juror had 
learned in college; this should have allowed defendant to ques- 
tion the prospective juror about his feelings in regard to psychia- 
trists and psychologists without reference to college courses. 


Am Jur 2d, Jury §§ 201, 202. 


.Jury § 148 (NCI4th)— first-degree murder—jury selec- 


tion—question regarding death penalty forbidden—no 
prejudice 

There was no prejudicial error in a first-degree murder pros- 
ecution where the trial court forbade defendant from asking a 
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prospective juror whether he or she could think of circumstances 
under which he or she would not impose the death penalty. Not 
allowing the question was error, but was not prejudical because 
defendant peremptorily challenged the prospective jurors to 
whom the question was addressed and was allowed to ask the 
other jurors whether they would automatically vote for the death 
penalty and whether they would vote for life if they felt the evi- 
dence did not warrant death. 


Am Jur 2d, Jury §§ 201, 202. 


.Jury § 145 (NCI4th)— first-degree murder—jury selec- 
tion—death penalty—-statement by court 


The trial court did not err in a first-degree murder prosecu- 
tion by making statements which defendant says diminished the 
responsibility of each individual member of the jury to make an 
individual decision but the court was correcting an impression 
which could have been left by defendant’s question that a 
prospective juror alone had to determine defendant’s fate. 


Am Jur 2d, Trial 3§ 276 et seq. 


. Evidence and Witnesses § 760 (NCI4th)— first-degree 
murder—effect of deceased’s alcohol level excluded—no 
prejudicial error 


There was no prejudicial error in a first-degree murder pros- 
ecution where a psychologist was not allowed to testify that a 
person with the deceased’s blood alcohol level would be more 
irritable and more prone to act on emotions where there was tes- 
timony that the deceased was a violent man and wild when drink- 
ing. Defendant was able to present stronger evidence of the 
deceased’s violent nature than the testimony of the psychologist. 


Am Jur 2d, Appeal and Error § 806. 


. Homicide § 612 (NCI4th)— first-degree murder—self- 
defense—instructions—deceased’s hands as_ deadly 
weapons 


The trial court did not err in a first-degree murder prosecu- 
tion by not instructing the jury that they could find that dece- 
dent’s hands were a deadly weapon. It may be assumed that the 
jury knew that a person could kill by choking another person and 
could have properly determined under the charge given whether 
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the defendant was under such assault as would justify taking the 
life of decedent. 


Am Jur 2d, Homicide § 498. 


10. Criminal] Law § 1336 (NCI4th) — first-degree murder—sen- 
tencing—aggravating circumstance—prior capital felony 


The trial court erred during a first-degree murder sentencing 
hearing by submitting to the jury the aggravating circumstance 
that defendant had previously been convicted of another capital 
felony when defendant had pleaded guilty to first-degree murder 
in Virginia in 1973 and Virginia’s death penalty had been held 
unconstitutional in 1972. The North Carolina General Assembly, 
when it defined death penalty, meant a crime for which defendant 
could have received the death penalty. Defendant could not have 
received the death penalty for the crime to which he pled guilty 
in Virginia. N.C.G.S. § 15A-2000(e)(2). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Rousseau, J., at the 19 
October 1992 Criminal Session of Superior Court, Guilford County, 
upon a jury verdict of guilty of first-degree murder. Heard in the 
Supreme Court 12 April 1994. 


The defendant was tried for the first-degree murder of Maurice 
Rupert Brooks. The State’s evidence, including the testimony of an | 
eyewitness, Showed that after the conclusion of a card game the 
defendant, without provocation, shot and killed Mr. Brooks with a 
single shot from a .25 caliber pistol. A blood test revealed that Mr. 
Brooks had a blood alcohol level of .35 at the time of his death. 


The defendant testified in his own behalf that during an argument 
between him and Mr. Brooks, Mr. Brooks grabbed him by the throat 
and choked him. He felt threatened and shot Mr. Brooks. The defend- 
ant testified on cross-examination that his legal name was Robert 
Earl Garris. 


The jury found the defendant guilty of first-degree murder. After 
a sentencing hearing, the jury found one aggravating circumstance, 
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that the defendant had previously been convicted of another capital 
felony. The jury found six mitigating circumstances, The jury found 
that the mitigating circumstances did not outweigh the single aggra- 
vating circumstance and that the aggravating circumstance consid- 
ered with the mitigating circumstances was sufficiently substantial to 
call for the imposition of the death penalty. The jury recommended 
the death penalty and this sentence was imposed. 


The defendant appealed. 


Michael Ff? Easley, Attorney General, by Barry S. McNeill, Spe- 
cial Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, for defendant- 
appellant. ; 


WEBB, Justice. 


[1] The defendant’s first assignment of error deals with the charge. 
The court charged the jury on reasonable doubt as follows: 


Now, a reasonable doubt is not a vain, imaginary or fanciful 
doubt, but it’s a sane and rational doubt. It’s a doubt based on 
common sense. When it’s said that you, the jury, must be satisfied 
of the defendant’s guilt beyond a reasonable doubt, it is meant 
that you must be fully satisfied or completely satisfied or satisfied 
to a moral certainty of the truth of the charge. If, after consider- 
ing, comparing and weighing the evidence or lack of evidence, the 
minds of the jury are left in such condition that you cannot say 
that you have an abiding faith to a moral certainty in the defend- 
ant’s guilt, then you have a reasonable doubt. Otherwise not. 


The defendant says this charge is indistinguishable from the 
charge given in State v. Bryant, 334 N.C. 333, 432 S.E.2d 291 (1993), 
judgment vacated, 114 U.S. 1365, 128 L. Ed. 2d 42, on remand, 337 
N.C. 298, 446 S.H.2d 71 (1994), which we found violated the defend- 
ant’s right to due process of law under Cage v. Louisiana, 498 U.S. 
39, 112 L. Ed. 2d 339 (1991). After our decision in Bryant, the United 
States Supreme Court in Victor v. Nebraska, 511 U.S. ——-, 127 
L. Ed. 2d 583 (1994), held that if words which we found offensive in 
Bryant were used in conjunction with other words which showed the 
court did not lessen the burden of proof beyond a reasonable doubt, 
the charge is not erroneous. On remand from the United States 
Supreme Court, we reversed Bryant and held that the charge was not 
erroneous. See also State v. Moseley, 336 N.C. 710, 445 S.E.2d 906 
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(1994) and State v. Jones, 336 N.C. 490, 445 S.E.2d 23 (1994). We hold, 
pursuant to our second opinion in Bryant, that the charge in this case 
was not in error. 


This assignment of error is overruled. 


[2] The defendant next contends it was error for the court not to 
intervene ex mero motu to stop certain parts of the argument the 
prosecuting attorney made to the jury. The defendant did not object 
to any of these arguments and unless they were so grossly improper 
that they denied the defendant due process of law, we cannot hold 
they were erroneous. State v. Brown, 320 N.C. 179, 358 S.E.2d 1, cert. 
denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 


The defendant first says that the prosecuting attorney improperly 
vouched for his own credibility and the credibility of the State’s wit- 
nesses. See State v. Britt, 288 N.C. 699, 220 S.E.2d 283 (1975) and 
State v. Smith, 279 N.C. 163, 181 S.E.2d 458 (1971). The defendant 
argues that the following excerpts from the prosecuting attorney’s 
argument demonstrate this error: 


And if you believe that I have misled you, or that I’m going to mis- 
lead you, or that these detectives, Detective Whitt and Detective 
Rooker, put words in David Jones’ mouth, if you believe any of 
those things, that the State has tried to mislead you, just go ahead 
and turn this gun-toting killer loose, who happens to have this 
loaded handgun in his rear pocket. 


And I contend to you, ladies and gentlemen, that I’m not going 
to... mislead you about anything... . [I]f you think that we’ve 
misled you... then turn him loose. 


If I was going to mislead you, I wouldn’t put up every single 
officer that was involved in the case, all the SBI agents. You 
wouldn’t have heard from them. 


But I say and contend to you that this fine detective, this profes- 
sional law-enforcement officer, isn’t going to make up some state- 
ment for David Michael Jones, just to convict Robert Bunning. 
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Either this statement was David Michael Jones’ statement... or 
this police detective with his 19 years and one month of experi- 
ence... made it up.... And I contend to you that Detective J. 
Whitt isn’t going to put his reputation and his career on the 
line. ... 


These statements by the prosecuting attorney were more in the 
nature of giving reason why the jury should believe the State's evi- 
dence than that the prosecuting attorney was vouching for the credi- 
bility of the State’s witnesses or for his own credibility. At its worst, 
the prosecuting attorney's argument was not so egregious as to 
require the court to intervene ex mero motu. 


[3] The defendant next says the prosecuting attorney called him a 
liar. He bases this argument on the following portions of the prose- 
cuting attorney’s argument: 


You know, I contend to you... that a man that’ll lie about his 
name and lie about as many things as he has, and given as many 
names as he has, will lie about anything. 


And I contend to you that a person that'll lie about their name will 
lie about anything. 


A prosecuting attorney in his argument to the jury should not call a 
defendant a liar. State v. Miller, 271 N.C. 646, 659, 157 S.E.2d 335, 346 
(1967). In this case, the prosecuting attorney did not call the defend- 
ant a liar. He asked the jury to conclude the defendant was lying 
because he had lied about his name and other things. There was evi- 
dence that the defendant had used several aliases and had used his 
dead brother’s social security card to obtain food stamps. This was 
evidence from which the prosecuting attorney could argue that the 
defendant had not told the truth on several occasions and the jury 
could find from this that he had not told the truth at his trial. 


[4] The defendant next argues that the prosecuting attorney made an 
improper argument in quoting from the Bible. The prosecuting attor- 
ney said: 


I want to quote to you from Proverbs, because the Lord tells us in 
Proverbs that “[i]t will go well with those who convict the guilty, 
and great blessing come upon them.” 
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While we have said that Biblical references should not be used in 
arguments to the jury, we have allowed considerable latitude in such 
arguments without holding it to be reversible error. State v. Artis, 325 
N.C. 278, 331, 384 S.E.2d 470, 500 (1989). We have said it is particu- 
larly egregious to argue that the law is divinely inspired. State v. 
Oliver, 309 N.C. 326, 359, 307 S.E.2d 304, 326 (1983), or that law 
officers are ordained by God. State v. Moose, 310 N.C. 482, 501, 313 
S.E.2d 507, 519 (1984). The Biblical quotation used by the prosecuting 
attorney implied to the jurors that if the defendant was guilty and 
they convicted him they would be blessed by God. We do not approve 
of this argument, but we believe the jurors were properly able to dis- 
count the prosecuting attorney’s promise. We do not believe the 
defendant was prejudiced by it. It was not so egregious that the court 
should have intervened ex mero motu. 


This assignment of error is overruled. 


[5] The defendant under his next assignment of error argues three 
different questions. He first says it was error to sustain an objection 
to a question asked while the jury was being selected. The defendant 
asked of all the jurors whether any of them had taken classes in psy- 
chology and psychiatry. Several of the potential jurors raised their 
hands and the defendant then asked, “[d]id you form any impressions 
about the science of psychiatry or psychology in taking that course?” 
The court sustained the State’s objection to this question, saying, 
“[wlell, now, we’re not going into all of that... . I wouldn’t want to be 
quizzed on what I studied in college.” 


The defendant says it was error to sustain the objection to this 
question because a potential juror’s impression of psychiatry and psy- 
chology that may have been formed by earlier experiences is relevant 
to test whether the juror would be able to fairly assess and give prop- 
er weight to psychiatric and psychological evidence offered in 
mitigation. We do not find reversible error in the sustaining of the 
objection. In ruling on this question, the court indicated it would not 
allow the answer based on what the prospective juror had learned in 
college. This should have allowed the defendant to question the 
prospective juror about his feelings in regard to psychiatrists and psy- 
chologists without reference to college courses. The defendant did 
not ask such a question and we do not know what the court’s ruling 
would have been had such a question been asked. 
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[6] The defendant next says it was error for the court to sua sponte 
forbid the defendant from asking a prospective juror the following 
question: 


Can you think of circumstances under which you would not 
impose the death penalty, for an individual convicted of premed- 
itated murder? 


This question was designed to ferret out those potential jurors who 
would impose the death penalty without regard to mitigating circum- 
stances. It was error pursuant to Morgan v. Illinois, 504 U.S. —, 119 
L. Ed. 2d 492 (1992), not to allow it. However, it was not reversible 
error. The defendant peremptorily challenged the prospective jurors 
to whom the objection was addressed. As to other jurors, the defend- 
ant was allowed to ask whether they would automatically vote for the 
death penalty if the defendant should be convicted of first-degree 
murder. He was also allowed to ask if they would vote for life if they 
felt the evidence did not warrant the death penalty. The defendant 
should have been able from these questions to intelligently exercise 
his challenges. 


[7] The defendant finally says under this assignment of error that a 
statement made by the court during voir dire constituted reversible 
error. During jury voir dire the defendant’s attorney asked the fol- 
lowing question: 


But do you understand that no matter what the evidence shows in 
the case, the decision about whether or not to impose the death 
penalty, should it get to that point, is yours and yours alone? 


The court then intervened and said: 
Well, it’s the jury, not necessarily hers. 
The court later instructed the jury as follows: 


Members of the jury, the jury sits together and render your verdict 
[sic], after listening to everyone talk, and make your verdict that 
way. 


The defendant says these two statements by the court diminished 
the responsibility of each individual member of the jury to make an 
independent decision. The question asked by the defendant could 
have led the prospective juror to believe she alone had to determine 
the fate of the defendant. The court corrected this impression. We 
find no error in the statements of the court. 
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This assignment of error is overruled. 


[8] The defendant next assigns error to the exclusion of testimony by 
a clinical psychologist. The evidence showed that the deceased had a 
blood alcohol content of .35 at the time he was killed. If she had been 
allowed to testify, the psychologist would have said that a person 
with a blood alcohol level of .35 would be “extremely inebriated” and 
that the “disinhibit[ing]” effect of alcohol “makes a person more irri- 
table, more prone to act out and more prone to act on any emotions 
that they have at the time.” The defendant contends this testimony 
was relevant as some evidence that the deceased was the aggressor 
in the fight and it was error to exclude it. State v. McElrath, 322 N.C. 
1, 366 S.E.2d 442 (1988). 


Assuming this testimony should have been admitted, we hold the 
defendant was not prejudiced by its exclusion. The witness did not 
relate her testimony to the deceased. There was evidence that the 
blood alcohol content of the decedent was .35 percent. A witness tes- 
tified for the defendant that the deceased was a violent man and when 
he was drinking was “kind of wild.” The defendant was able to pre- 
sent stronger evidence of the deceased’s violent nature than the testi- 
mony of the psychologist would have been. The defendant was not 
prejudiced by its exclusion. 


This assignment of error is overruled. 


{9] The defendant next assigns error to the court’s failure to charge 
that the jury could find that the decedent’s hands were a deadly 
weapon. The defendant requested that in charging on self-defense, 
the court instruct the jury that it could find that the decedent was 
choking or attempting to choke the defendant and that the decedent’s 
hands were being used as a deadly weapon. The defendant relies on 
two cases decided by the Court of Appeals which hold that under cer- 
tain circumstances the hands and fists can be deadly weapons to sup- 
port convictions of assault with a deadly weapon. State v. Grumbles, 
104 N.C. App. 766, 411 S.E.2d 407 (1991); State v. Jacobs, 61 N.C. App. 
610, 301 S.E.2d 429 (1983). 


The defendant does not otherwise take exception to the charge 
on self-defense. We must assume that the jury knew that depending 
on the circumstances a person could kill by choking another person 
to death. It could have properly determined under the charge given by 
the court whether the defendant was under such assault as would jus- 
tify his taking the life of the decedent. It was not necessary to tell the 
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jury that it could find that the decedent’s hands were a deadly weapon | 
in order to do so. 


This assignment of error is overruled. 


We find no error in the guilt-innocence phase of the trial. 


Sentencing Hearing 


[10] One aggravating circumstance was submitted to the jury at the 
sentencing hearing which was N.C.G.S. § 15A-2000(e)(2), “[t]he 
defendant had been previously convicted of another capital felony.” 
N.C.G.S. § 15A-2000(a)(1) says, “[a] capital felony is one which may 
be punishable by death.” 


To support the finding of this aggravating circumstance, the State 
introduced evidence that the defendant had pleaded guilty to a charge 
of first-degree murder in the Circuit Court of the City of Chesapeake, 
Virginia, on 15 February 1973, and was sentenced to twenty years in 
prison. On 9 August 1972, the Supreme Court of Virginia held that the 
part of the statute of that State which provided for the death penalty 
was unconstitutional. Huggins v. Commonwealth, 213 Va. 327, 191 
S.E.2d 734 (1972). There was no death penalty in Virginia at the time 
the defendant pled guilty to first-degree murder. 


The crime to which the defendant pled guilty in Virginia was not 
punishable by death and was not a capital felony as defined in 
N.C.G.S. § 15A-2000(a)(1). The State’s evidence did not support the 
finding of the aggravating circumstance that the defendant had previ- 
ously been convicted of another capital felony. There must be a new 
capital sentencing proceeding. 


The State argues that the defendant did not object to the charge 
of the court when it was explained to the jury how it would find this 
ageravating circumstance and pursuant to N.C. Rules of Appellate 
Procedure, Rule 10(b)(2) the defendant cannot appeal from this 
charge. The defendant does not assign error to the language of the 
charge. He assigns error to the submission of this aggravating cir- 
cumstance to the jury. He preserved his exception to the submission 
of this aggravating circumstance by objecting to it on several occa- 
sions. He appeals pursuant to N.C. Rules of Appellate Procedure, 
Rule 10(b)(1). 


The State argues that the defendant pled guilty to a crime in Vir- 
ginia which is a capital felony in North Carolina and the aggravating 
circumstance was properly submitted. We hold that the General 
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Assembly, when it defined capital felony, meant a crime for which the 
defendant could receive the death penalty. The defendant could not 
have received the death penalty for the crime to which he pled guilty 
in Virginia. He did not plead guilty to a capital felony. 


For the error in finding the aggravating circumstance, the defend- 
ant must have a new capital sentencing proceeding. 


IN THE GUILT PHASE: NO ERROR. 


IN THE PENALTY PHASE: NEW CAPITAL SENTENCING 
PROCEEDING. 





STATE OF NORTH CAROLINA v. RICKY ALTON HUGGINS 


No. 43A94 
(Filed 9 December 1994) 


1. Homicide § 315 (NCI4th)— first-degree murder—no 
instruction on voluntary manslaughter—no error 


The trial court did not err in a first-degree murder prosecu- 
tion by not instructing the jury on voluntary manslaughter where 
defendant did not raise imperfect self-defense and the evidence 
tended to show that there had been no prior hostility between 
defendant and the two victims (one of whom lived), defendant 
indicated that they had been friends in the past, they used 
obscenities upon getting out of their truck to tell him to put up a 
motorcycle, and their most provocative act was to take a few 
steps toward the defendant immediately before he shot them 
without warning. The victims’ actions did not rise to the level of 
provocation which would render the mind incapable of cool 
reflection. | 


Am Jur 2d, Homicide §§ 519 et seq. 


2. Evidence and Witnesses § 1693 (NCI4th)— first-degree 
murder—photographs of victim—admissible 


The trial court did not err in a first-degree murder prosecu- 
tion by admitting two black and white photographs of victim’s’ 
fatal wound where a deputy indicated that they would be helpful 
to illustrate his testimony regarding the location of the wound 
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and they were not excessive in number, repetitious or peculiarly 
gruesome. 


Am Jur 2d, Evidence § 974. 


Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


3. Evidence and Witnesses § 263 (NCI4th)— first-degree 
murder—defendant’s maturity level—excluded 


The trial court did not err in a first-degree murder prosecu- 
tion by excluding evidence tending to show that defendant played 
with younger children where defendant contended that the jury 
should be allowed to infer from this that he was immature. 
Defendant’s association with younger children is an ambiguous 
indicator of his maturity level, his maturity level is not relevant to 
the case in the absence of evidence that he lacked the capacity to 
form the intent required for the crimes charged, and, assuming 
relevance, exclusion of the evidence was within the court’s dis- 
cretion under N.C.G.S. § 8C-1, Rule 403 because the evidence 
would have unnecessarily confused the issues in the case, given 
its slight probative value. 


Am Jur 2d, Evidence §§ 363 et seq. 


4. Larceny § 195 (NC1]4th)— felonious larceny—value of 
stolen truck—no instruction on misdemeanor larceny 


The trial court did not err in a prosecution for felonious lar- 
ceny, among other charges, by not instructing on misdemeanor 
larceny when the only evidence of the value of the stolen truck 
indicated that it was worth more than $1,000, the threshold 
amount for felonious larceny. There was no evidence which 
would have supported a jury verdict of misdemeanor larceny. 


Am Jur 2d, Larceny §§ 174, 175. 


Lesser-related state offense instructions: modern sta- 
tus. 50 ALR4th 1081. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Brown 
(Frank R.), J., at the 1 June 1993 Criminal Session of Superior Court, 
Pitt County, upon a jury verdict finding the defendant guilty of first- 
degree murder. The defendant’s motion to bypass the Court of 
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Appeals as to additional judgments was allowed on 31 January 1994. 
Heard in the Supreme Court on 11 October 1994. 


Michael F’ Easley, Attorney General, by John G. Barnwell, 
Assistant Attorney General, for the State. 


Steven M. Fisher for the defendant-appellant. 


MITCHELL, Justice. 


The evidence at trial tended to show that on 29 January 1992, the 
defendant, Ricky Alton Huggins, was drinking wine with his uncle. 
Subsequently they parted and the defendant encountered his cousin, 
Danny Hardee. The defendant and Hardee proceeded to Oakland 
Farms to ride a motorcycle owned by the farm manager, Charles Wall. 
The defendant was familiar with the farm because he had worked 
there the previous summer. When they arrived they entered the farm 
shop and got the motorcycle. They also went into the office in the 
shop and took some coins and Charles Wall’s gun. Each of them shot 
the gun before they tried to start the motorcycle. 


At approximately 5:00 p.m. that afternoon, Louis Perry and 
Joseph Wallace arrived at Oakland Farms in a truck owned by Wall. 
They found the defendant and his cousin attempting to start the 
motorcycle. Perry and Wallace worked for Wall and knew the defend- 
ant from their work with him on the farm the summer before. They 
asked the defendant whether he had permission to ride the motor- 
cycle and he responded that he did. The two men then left. They later . 
discovered upon speaking to Wall that the defendant did not have per- 
mission to ride the motorcycle. Wall told them to go back and tell the 
defendant to get off the motorcycle. When Perry and Wallace 
returned to the farm and told the defendant that he did not have per- 
mission to ride the motorcycle, the defendant shot them both. 
Wallace died as a result of the gunshot wounds; Perry survived. 


After the shootings, the defendant’s cousin fled the scene. The 
defendant left in the truck that the victims had been driving. While 
driving the truck, he damaged the transmission. David Steffus, a 
passerby, noticed the defendant broken down on the side of the road 
and stopped to help him. When Steffus offered his help, the defendant 
pulled the gun and demanded the keys to Steffus’s truck. Steffus, a 
firearms instructor, noticed that the gun was not loaded. He refused 
to turn over the keys but agreed to take the defendant to the next 
town. After doing so, Steffus called the police and informed them of 
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his encounter with the defendant. The police found and arrested the 
defendant at the same convenience store where Steffus had left him. 
Additional evidence pertinent to the issues raised on appeal will be 
discussed in the relevant issues. 


[1] In his first assignment of error, the defendant argues that the trial 
court erred by failing to instruct the jury on voluntary manslaughter. 
The trial court instructed the jury that it could find the defendant 
guilty of first-degree murder, either on the theory of premeditation 
and deliberation or the felony-murder theory. The jury returned a ver- 
dict of murder in the first degree based upon the felony-murder 
theory, but found the defendant not guilty of first-degree murder 
based upon the theory of premeditation and deliberation. The jury 
predicated its felony-murder conviction upon two underlying 
felonies—felonious larceny of Charles Wall’s truck and assault with a 
deadly weapon inflicting serious injury upon Louis Perry. 


“[W]hen the law and evidence justify the use of the felony-murder 
rule, then the State is not required to prove premeditation and delib- 
eration, and neither is the court required to submit to the jury second- 
degree murder or manslaughter unless there is evidence to support 
it.” State v. Yelverton, 334 N.C. 532, 545, 484 S.E.2d 183, 190 (1993) 
(quoting State v. Strickland, 307 N.C. 274, 292, 298 S.E.2d 645, 657 
(1983)); see also State v. Thomas, 325 N.C. 583, 386 S.E.2d 555 (1989). 
The defendant contends that there was evidence which would have 
supported a verdict of voluntary manslaughter. A killing “committed 
in the heat of passion suddenly aroused by adequate provocation, or 
in the imperfect exercise of the right of self-defense, is voluntary 
manslaughter.” State v. Ray, 299 N.C. 151, 158, 261 S.E.2d 789, 794 
(1980). The defendant has not raised the argument that he acted in 
imperfect self-defense and the evidence did not support such a 
charge. Therefore, we are left to determine whether there was evi- 
dence from which a reasonable juror could have concluded that the 
defendant acted in the heat of passion suddenly aroused by adequate 
provocation. 


In State v. Watson, 338 N.C 168, 449 S.E.2d 694 (1994), this Court 
said: 


There are two kinds of provocation relating to the law of 
homicide: One is that level of provocation which negates malice 
and reduces murder to voluntary manslaughter. State v. 
Montague, 298 N.C. 752, 757, 259 S.E.2d 899, 903 (1979); State v. 
Ward, 286 N.C. 304, 313, 210 S.E.2d 407, 413-14 (1974), judgment 
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vacated in part, 428 U.S. 903, 49 L. Ed. 2d 1207 (1976). Mere 
words, however abusive or insulting are not sufficient provoca- 
tion to negate malice and reduce the homicide to manslaughter. 
State v. McCray, 312 N.C. 519, 324 S.E.2d 606 (1985). Rather, this 
level of provocation must ordinarily amount to an assault or 
threatened assault by the victim against the perpetrator. State v. 
Rogers, 323 N.C. 658, 667, 374 S.E.2d 852, 858 (1989); State v. 
Williams, 296 N.C. 693, 252 S.E.2d 739 (1979). 


The other kind of provocation is that which, while insuffi- 
cient to reduce murder to manslaughter, is sufficient to incite 
defendant to act suddenly and without deliberation. Thus, words 
or conduct not amounting to an assault or a threatened assault 
may be enough to arouse a sudden and sufficient passion in the 
perpetrator to negate deliberation and reduce a homicide to mur- 
der in the second degree. State v. Corn, 303 N.C. 293, 278 8.E.2d 
221 (1981); State v. Misenheimer, 304 N.C. 108, 114, 282 S$.E.2d 
791, 795-96 (1981); State v. Thomas, 118 N.C. 1113, 1124, 24 S.E. 
431, 484-35 (1896). 


Id. at 176-77, 449 S.E.2d at 699-700. We will address only the type of 
provocation which reduces first-degree murder to manslaughter because 
the defendant does not contend that there was evidence to support the 
type of provocation reducing the crime to second-degree murder. 


The evidence tended to show that when Mr. Perry and Mr. Wallace 
first arrived at Oakland Farms they joked with the defendant. The evi- 
dence also tended to show that the defendant had fished with one of 
the men and had planned a fishing trip with the other. Each of the 
men had bought him food when he worked on the farm. There was no 
indication of any prior hostility between the defendant and these two 
men. In fact, even the defendant indicated that they had been friends 
in the past. The defendant testified that when the men returned to tell 
him to put up the motorcycle, they used obscenities upon getting out 
of the truck. The most provocative act the evidence tended to show 
that the two men did that day was take a few steps toward the defend- 
ant immediately before he shot them without warning. Evidence of 
those several steps by two men who were admittedly the defendant's 
friends did not amount to evidence of either an assault or a threat- 
ened assault. This Court has stated numerous times in the past that 


{kjilling in the heat of passion on sudden provocation means 
killing, “without premeditation but under the influence of sudden 
‘passion,’ this term means any of the emotions of the mind known 
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as rage, anger, hatred, furious resentment, or terror, rendering the 
mind incapable of cool reflection.” 


State v. Jones, 299 N.C. 103, 109, 261 S.E.2d 1, 6 (1979) (quoting State 
v. Jennings, 276 N.C. 157, 161, 171 S.E.2d 447, 449-50 (1970)). We find, 
under the circumstances presented by the aforementioned evidence, 
that the actions of Mr. Perry and Mr. Wallace did not rise to the level 
of provocation which would “render the mind incapable of cool 
reflection.” Therefore, the evidence did not warrant the requested 
instruction on voluntary manslaughter. This assignment of error is 
without merit. 


[2] The defendant next assigns as error the trial court’s admission of 
two black and white photographs which depicted the victim’s fatal 
wound. The defendant contends that uncontroverted evidence previ- 
ously introduced at trial indicated the location of the victim’s wound 
and that the defendant fired the gun. Thus, he asserts, the slight rele- 
vance of these photographs was substantially outweighed by the dan- 
ger of unfair prejudice to the defendant. The State argues that the 
photographs were properly admitted to show the location and nature 
of the wounds as testified to by Deputy Sheriff Moore. 


Rule 403 of the North Carolina Rules of Evidence precludes the 
admission of evidence, including photographic evidence, if the pro- 
bative value of the evidence is substantially outweighed by, inter 
alia, the danger of unfair prejudice. See N.C.G.S, § 8C-1, Rule 403 
(1994). Whether the use of photographic evidence is more probative 
than prejudicial is a matter within the discretion of the trial court and 
will not be disturbed on review absent an abuse of that discretion. 
State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988). 


Photographs may... be introduced in a murder trial to illustrate 
testimony regarding the manner of the killing so as to prove cir- 
cumstantially the elements of murder in the first degree, and for 
this reason such evidence is not precluded by a defendant’s stip- 
ulation as to the cause of death. 


Id. at 284, 372 S.E.2d at 526 (citations omitted). After the photographs 
complained of were authenticated, Deputy Moore indicated that they 
would be helpful to illustrate his testimony regarding the location of 
the fatal wound. The trial court admitted the photographs for such 
illustrative purposes and so limited the jury’s consideration of them 
by proper instructions. While the photographs may have been preju- 
dicial to the defendant, they were not unfairly so. They were not 
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excessive in number, repetitious or peculiarly gruesome—each a rel- 
evant factor which weighs against the admission of certain photo- 
graphic evidence. Id. at 285-86, 372 S.E.2d at 527. They were two 
relevant black and white photographs of the victim properly used to 
illustrate the testimony of Deputy Moore. As such, their admission by 
the trial court did not amount to an abuse of discretion. Thus, this 
assignment of error is without merit. 


[3] The defendant next contends that the trial court improperly 
excluded testimony of the defendant’s mother and an adult neighbor 
concerning the defendant’s maturity level. Evidence which has a ten- 
dency to “make the existence of any fact that is of consequence to the 
determination of the action more probable or less probavie than it 
would be without the evidence” is relevant and generally admissible. 
N.C.G.S. § 8C-1, Rule 401 (1994). The defendant offered evidence 
tending to show that he played with younger children at times. He 
contended that the jury should be allowed to infer from this fact that 
he was immature. First, we note that defendant's association with 
younger children is an ambiguous indicator of his maturity level. Sec- 
ond, we note that the defendant’s maturity level is not relevant to this 
case in the absence of evidence that it was so extreme that the 
defendant lacked the mental capacity to form the intent required for 
the crimes charged. In essence the defendant argues that the evi- 
dence he sought to introduce tended to show he played with children 
and, therefore, he was immature; he was immature and, therefore, he 
lacked the capacity to form the requisite intent. The connection 
between the evidence offered and any fact of consequence was very 
tenuous at best. 


Assuming arguendo that this evidence was relevant, its exclusion 
was not error because relevant evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger of confusing 
the issues or misleading the jury. See N.C.G.S. § 8C-1, Rule 403 (1994). 
A trial court’s decision to exclude evidence under Rule 403 is review- 
able by this Court for an abuse of discretion. State v. Mason, 315 N.C. 
724, 731, 340 S.E.2d 430, 435 (1986). As we observed above, the rele- 
vance of this evidence is highly questionable. Interjecting evidence 
which the defendant contends would allow the jury to infer his imma- 
turity, an immaterial matter, so that the jury could make an addition- 
al leap to infer a fact of consequence would have unnecessarily 
confused the issues in this case, given the slight probative value of 
the contested evidence. Therefore, we conclude that, even when it is 
assumed arguendo that this evidence was relevant and admissible, its 
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exclusion was within the trial court’s discretion. We overrule this 
assignment of error. 


{4] In his final assignment of error, the defendant argues that the trial 
court erred by failing to instruct on misdemeanor larceny. He con- 
tends that the evidence was inconclusive on the actual value of the 
stolen truck and the jury should have been given the option of finding 
misdemeanor larceny. We disagree. 


In State v. Coleman, 24 N.C. App. 530, 211 S.E.2d 542 (1975), the 
Court of Appeals held that the owner of a stolen vehicle could prop- 
erly testify as to the value of his vehicle and such testimony was suf- 
ficient to go to the jury on the issue of felonious larceny. /d. at 532, 
211 S.E.2d at 543. The owner of the stolen 1985 Chevrolet diesel truck 
in the present case, Charles Wall, testified that the value of the truck 
was “about $3,000” at the time it was stolen. This evidence was 
uncontroverted by the defendant, and he did not object to this valua- 
tion. There was no evidence of the vehicle’s value other than the tes- 
timony by Mr. Wall. When the value of property stolen is greater than 
$1,000, the crime committed is a felony. N.C.G.S. § 14-72(a) (1994). 
The jury was instructed twice that it had to find that the value of the 
truck exceeded $1,000 in order to convict the defendant of felonious 
larceny. Its verdict necessarily determined the value of the truck as 
being more than $1,000. See State v. Cooper, 256 N.C. 372, 381, 124 
S.E.2d 91, 97 (1962). This Court has said that when all the evidence 
tends to show that the stolen property is worth more than the statu- 
tory threshold amount, then it is inappropriate to instruct the jury on 
the lesser charge of misdemeanor larceny. State v. Jones, 275 N.C 482, 
437, 168 S.E.2d 380, 384 (1969). The trial court properly refused to 
give the requested instruction because the only evidence of value 
indicated that the truck was worth more than the threshold amount 
and there was no evidence which would have supported a jury verdict 
of misdemeanor larceny. Therefore, we overrule this assignment of 
error. 


For the foregoing reasons, we conclude that the defendant 
received a fair trial free of prejudicial error. 


No error. 
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STATE OF NORTH CAROLINA v. RICHARD RAMSEUR 


No. 510A93 


(Filed 9 December 1994) 


Criminal Law § 914 (NCI4th)—- jury poll—combining of 
charges—no constitutional or statutory violation 


The jury poll was not improperly conducted in violation of 
N.C. Const. art. I, § 24 and N.C.G.S. § 15A-1238 in a prosecution 
for first-degree murder, two assaults with a deadly weapon with 
intent to kill inflicting serious injury and possession of a firearm 
by a felon where each juror was individually told all of the 
charges for which the jury had returned a guilty verdict and was 
asked whether this was the juror’s verdict and whether he or she 
still assented thereto. 


Am Jur 2d, Criminal Law § 1014. 


. Assault and Battery § 25 (NCI4th)— aggravated assault— 


serious injury from air conditioning compressor—suffi- 
ciency of evidence 


The evidence in a prosecution for assault with a deadly 
weapon with intent to kill inflicting serious injury was sufficient 
for the jury to find that the victim sustained serious injury as a 
result of defendant’s assault upon him with an air conditioning 
compressor as alleged in the indictment where it tended to show 
that defendant beat the victim in the head with the butt of defend- 
ant’s gun, knocking him to the floor; defendant then stood over 
the victim and attempted to throw the compressor at his head; the 
victim managed to move his head, but the compressor struck his 
shoulder; as a result of the compressor striking his shoulder, the 
victim was badly bruised, was unable to move his arm properly 
for three days, and experienced pain and suffering; and the victim 
was hospitalized for several hours and received treatment for his 
shoulder injury as well as his head injuries. There was no merit to 
defendant’s contentions that the victim’s injury could not be seri- 
ous because the victim was able to continue struggling with 
defendant and get in his car and drive toward the police station 
and because the victim’s skin was not broken by the blow and he 
did not sustain great pain or lingering disability. 


Am Jur 2d, Assault and Battery § 92. 
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Sufficiency of bodily injury to support charge of aggra- 
vated assault. 5 ALR5th 243. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgments 
entered by Freeman, J., at the 3 May 1993 Criminal Session of Superi- 
or Court, Catawba County, imposing a sentence of life imprisonment 
in a capital trial upon a jury verdict of guilty of first-degree murder, 
imposing two consecutive sentences of twenty years upon two jury 
verdicts of guilty of assault with a deadly weapon with intent to kill 
inflicting serious injury, and imposing an additional consecutive sen- 
tence of five years upon a jury verdict of guilty of possession of a 
firearm by a felon. Defendant’s motion to bypass the Court of Appeals 
on the assault and possession of a firearm charges was allowed by 
this Court on § February 1994. Heard in the Supreme Court 10 Octo- 
ber 1994. 


Michael F. Easley, Attorney General, by Barry S. McNeill, Spe- 
cial Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appeliate Defender, for defendant-appellant. 


MEYER, Justice. 
Evidence presented at defendant’s trial showed the following: 


Colen Parker operated Long View Salvage Company, with the 
help of his wife, Martha, and his son, Michael. The salvage company 
premises consisted of a salvage yard, a cinder-block garage, and a 
mobile-home type office unit. Defendant purchased an engine from 
the company, paid $200.00 down, and later paid the $125.00 balance 
of the purchase price. Defendant made arrangements for the salvage 
company to hold the engine until defendant paid the full purchase 
price, and then defendant would pick the engine up. After paying the 
balance, defendant did not pick the engine up, but did go to the sal- 
vage yard and removed parts from the engine. 


On 19 March 1992, Martha Parker left the salvage yard shortly 
after 8:00 a.m. to go to a nearby laundromat and wash clothes. While 
at the laundromat, Martha saw defendant sitting in his parked car out- 
side the laundromat. Approximately two hours later, Martha returned 
to the salvage yard and observed defendant walking towards the 
office. Colen Parker approached Martha and asked her to take their 
son, Michael Parker, to a nearby repair call. Defendant and Colen 
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were the only persons present at the salvage yard when Martha and 
Michael left. 


When Martha returned to the salvage yard after dropping Michael 
off for the service call, defendant was no longer present. Colen came 
into the office and told Martha that defendant had hit him or kicked 
him while he was working on a truck tire and that defendant had 
threatened him, stating that he would be back at 3:00 “to get his 
money or his [Colen’s] ass.” Colen called the police, and the police 
chief came out to the salvage yard. Around 2:30 p.m., Martha went 
home for the day. 


Michael Parker returned to the salvage yard but left again around 
4:00 p.m. to pick up some dinner for himself and his father. Michael 
testified that he was unaware of the altercation between his father 
and defendant earlier in the day but that he had observed defendant 
driving by the salvage yard several times during the afternoon. When 
Michael returned to the salvage yard with the food, he observed 
Junior Casstevens’ car parked there. As Michael pulled up, defendant 
drove in behind Michael and parked near Michael’s truck. Michael got 
out and walked around to the rear of his truck. Defendant walked up 
to him and asked if Michael had his money. Michael replied that he 
did not deal with the money, and defendant pulled out a gun and shot 
him in the neck. Michael fell to the ground and saw defendant walk 
into the office trailer. Michael testified that he heard more shots 
inside the office and then saw defendant come out of the office. 
Junior Casstevens came out of the office at about the same time and 
was covered in blood. Michael remained still and attempted to appear 
dead. Both defendant and Casstevens drove away in their vehicles. 


Junior Casstevens testified that on 19 March 1994, he went by the 
salvage yard at approximately 4:00 p.m. to buy a part. While 
Casstevens was in the garage paying Colen Parker, defendant drove 
up. Defendant came into the garage and asked if Colen had his money. 
Colen replied that Michael was not there but that he would be back 
shortly. Defendant responded that he would also be back and left. 
During this conversation with defendant, Colen whispered to 
Casstevens to go into the office and call the police. Casstevens went 
into the office and was searching for the police station’s phone num- 
ber when Colen entered the office. Colen called the police and 
informed them that defendant had returned; Colen asked if they had 
a car available to come to the salvage yard. As Colen hung up the 
phone, he said, “Here he is again.” 
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Casstevens further testified that he looked out the window and 
saw defendant talking to Michael Parker. He heard a shot fired and 
saw Michael fall backwards. Colen screamed and grabbed a .22- 
caliber rifle that was located against the wall by the office door. The 
door to the office was opened by either defendant or Colen, and 
Casstevens crouched behind the office desk. Casstevens heard a shot, 
and then Colen threw the .22 at Casstevens and said, “[I]t won't 
shoot.” Casstevens heard another shot and saw defendant and Colen, 
who had been shot, scuffling. Colen asked Casstevens for help, and 
Casstevens moved behind defendant and attempted to take away the 
pistol defendant was holding. 


The three men struggled, and defendant knocked Casstevens 
onto the floor. Defendant then shot Colen again, and he fell to the 
floor. Defendant turned to Casstevens and began struggling with him. 
Defendant pointed his gun at Casstevens and attempted to pull the 
trigger. Casstevens testified that he heard one more shot, and then he 
heard the gun misfire. Defendant then began beating Casstevens in 
the head with the butt of the gun. As Casstevens lay dazed on the 
floor, defendant picked up an air conditioning compressor and stood 
over Casstevens. Defendant threw the compressor at Casstevens’ 
head, but Casstevens managed to move partially out of the way, and 
the compressor struck his shoulder. 


Defendant and Casstevens continued to struggle, and Casstevens 
managed to get defendant to the door. Defendant then walked to his 
car and drove off. Casstevens went to his car and began driving 
towards the police station; he met two police cars on the way and fol- 
lowed them back to the salvage yard. 


Colen Parker died from a gunshot wound to the head. He was also 
shot twice in the abdomen. Michael Parker was hospitalized for over 
two months and is confined to a wheelchair. Junior Casstevens spent 
several hours in the hospital as a result of the blows to his head and 
shoulder. His head injuries required approximately fifteen stitches. 
His shoulder was badly bruised, and he experienced pain and suffer- 
ing as a result of the shoulder injury. 


{1} Defendant first argues the jury poll in this case was conducted in 
an improper manner, in violation of Article I, Section 24 of the North 
Carolina Constitution and N.C.G.S. § 15A-1238. Defendant did not 
object to the manner in which the jurors were polled. 
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Upon learning that the jury had reached its verdicts, the trial 
judge had the Jurors returned to the courtroom and asked the clerk to 
take the verdicts. The clerk read the verdict in each case and asked 
the foreperson if it was the unanimous verdict of the jury. The 
foreperson indicated that each verdict was the unanimous decision of 
the jury. The transcript then reflects that the following occurred: 


CLERK: Members of the jury, would you please stand. Mem- 
bers of the jury, your foreperson has returned into the open court 
as the unanimous verdicts of the jury that the defendant Richard 
Ramseur is guilty of first degree murder; is guilty of assault with 
a deadly weapon with intent to kill inflicting serious injury upon 
Michael Parker; is guilty of assault with a deadly weapon with 
intent to kill inflicting serious [injury] upon Junior Casstevens; 
and is guilty of possession of a firearm by a felon. Are those the 
unanimous verdicts [of] the jury so say you all? (All jurors indi- 
cated in the affirmative. ) 


CLERK: You may be seated. 

THE CourT: You want the jury polled? 

Mr. HANNAH [defense counsel]: Thank you, Your Honor. 
By THE Court: 
@ Mr. Foreperson, would you please stand up again, please. 


Mr. Griffin, you have returned a verdict in open court that the 
jury unanimously find[s] the defendant guilty of first degree mur- 
der; guilty of assault with a deadly weapon with intent to kill 
inflicting serious injury upon Michael Parker; guilty of assault 
with a deadly weapon with intent to kill inflicting serious injury 
upon Junior Casstevens; and guilty of possession of a firearm by 
a felon. Was that your verdict? 


A Yes, it was. 
Is that still your verdict? 
Yes. 


O - 6 


Do you still assent to that verdict, sir? 


A Yes, sir. 


The transcript reveals that the trial judge proceeded to question each 
of the remaining jurors in a similar fashion and that each of the jurors 
unequivocally answered these questions in the affirmative. 
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In State v. Norris, 284 N.C. 103, 199 S.E.2d 445 (1973), this Court 
found no error in a jury poll conducted in virtually the same manner 
as the one in this case. In Norris, the jury returned a verdict of guilty 
of rape and kidnapping, and the jurors were individually questioned 
as to whether this was their verdict, whether it was still their verdict, 
and whether they still assented to their verdict. Jd. at 107, 199 S.E.2d 
at 448. Similarly, in this case, each of the jurors individually was told 
the charges for which the jury had returned a guilty verdict and was 
asked whether this was their verdict and whether they still assented 
to the verdict. We find no error in the manner in which the jury was 
polled. 


[2] Defendant next assigns error to the trial court’s refusal to grant 
defendant’s motion to dismiss the charge of assault with a deadly 
weapon with intent to kill inflicting serious injury on Junior 
Casstevens. Defendant argues that the indictment charged defendant 
only with assaulting Mr. Casstevens with an air conditioning com- 
pressor and that the evidence was insufficient as a matter of law to 
demonstrate that Mr. Casstevens sustained serious injury as a result 
of defendant’s assault with the compressor. We find no merit in this 
argument. 


In determining whether evidence is sufficient to survive a motion 
to dismiss, the evidence must be considered in the light most favor- 
able to the State. State v. Mason, 336 N.C. 595, 597, 444 S.E.2d 169, 
169 (1994). The test for sufficiency of the evidence is whether there is 
substantial evidence of every element of the offense charged, or any 
lesser offense, and of defendant being the perpetrator of the crime. 
State v. McAvoy, 331 N.C. 583, 589, 417 S.E.2d 489, 493 (1992). “Sub- 
stantial evidence” is relevant evidence that reasonable jurors might 
accept as adequate to support a conclusion. /d. The term “substantial 
evidence” simply means “that the evidence must be existing and real, 
not just seeming or imaginary.” State v. Powell, 299 N.C. 95, 99, 261 
S.E.2d 114, 117 (1980). 


This Court has not defined “serious injury” for purposes of 
assault prosecutions, other than stating that “[t]he injury must be 
serious but it must fall short of causing death” and that “[flurther def- 
inition seems neither wise nor desirable.” State v. Jones, 258 N.C. 89, 
91, 128 S.E.2d 1, 3 (1962). Whether “serious injury” has been inflicted 
must be decided on the facts of each case. /d. 


In the case sub judice, Mr. Casstevens testified that defendant 
beat him in the head with the butt of defendant’s gun, knocking him 
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to the floor. Defendant then stood over Mr. Casstevens and attempted 
to throw the compressor at his head. Mr. Casstevens managed to 
move his head, but the compressor struck his shoulder. 
Mr. Casstevens further testified that as a result of the compressor 
striking his shoulder, he was badly bruised, was unable to move his 
arm properly for three days, and experienced pain and suffering. Evi- 
dence also showed that Mr. Casstevens was hospitalized for several 
hours and received treatment for his shoulder injury as well as his 
head injuries. 


When viewed in the light most favorable to the State, there is sub- 
stantial evidence that defendant inflicted serious injury upon Mr. 
Casstevens when he struck him with the air conditioning compressor. 
Further, there is substantial evidence of all the other elements of 
assault with a deadly weapon with intent to kill inflicting serious 
injury. We do not find persuasive defendant’s contention that 
Mr. Casstevens’ injury could not be serious because Mr. Casstevens 
was able to continue struggling with defendant and get in his car and 
drive towards the police station. Nor do we find persuasive defend- 
ant’s arguments that the injury was not serious because 
Mr. Casstevens’ skin was not broken by the blow and because he did 
not sustain great pain or lingering disability. Accordingly, we find that 
the trial court committed no error in denying defendant’s motion to 
dismiss the charge of assault with a deadly weapon with intent to kill 
inflicting serious injury and that the trial court properly submitted the 
charge to the jury. 


We conclude that defendant received a fair trial, free of prejudi- 
cial error. 


NO ERROR. 
a ee eee 
BARBARA C, FRUGARD v. CALVIN LEE PRITCHARD, WILLIAM MASTORAS, 1/4 M & M 
PRODUCE COMPANY, DANIEL FOSTER, and WILSON PEST CONTROL, INC. 
No. 479PA93 
(Filed 9 December 1994) 


Evidence and Witnesses § 254 (NCI4th)— negligence action— 
workers’ compensation payments in Virginia—admissible 

There was no prejudicial error in the exclusion of evidence of 

Virginia workers’ compensation payments from a negligence 
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action arising from an accident in which plaintiff-pedestrian was 
struck by a station wagon driven by defendant Pritchard after 
Pritchard collided with a pick-up truck driven by defendant 
Foster. Evidence of out-of-state workers’ compensation payments 
is admissible in actions against third parties and the court must 
instruct the jury that the amount of the workers’ compensation 
payments will be deducted from the amount of damages awarded 
the plaintiff. However, there was no prejudice from the exclusion 
of that evidence in this case because defendants objected to its 
admission and, while defendants contend that this was not in- 
vited error because the case was tried on the theory that the evi- — 
dence would not be admitted and this assumption effected their 
trial strategy, defendants did not show a prejudicial effect. 
Defendants had the chance to put the evidence before the jury, 
but refused to do so and cannot now complain. 


Am Jur 2d, Damages §§ 566 et seq.; Evidence § 481. 


Prejudicial effect of bringing to jury’s attention fact 
that plaintiff in personal injury or death action is entitled 
to workers’ compensation benefits. 69 ALR4th 131. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 112 N.C. App. 84, 434 S.E.2d 
620 (1993), reversing the judgment entered 23 August 1991 by 
Rousseau, J., in Superior Court, Forsyth County and remanding for a 
new trial. Heard in the Supreme Court 9 May 1994. 


The plaintiff brought this action for damages as a result of 
injuries she received in an accident in Winston-Salem, North Caroli- 
na. The evidence showed the plaintiff was a pedestrian, standing on 
the sidewalk at an intersection. The defendant Calvin Lee Pritchard, 
who was driving a station wagon owned by the defendant William 
Mastoras and in the scope of his employment by Mastoras, collided 
with a pickup truck driven by the defendant Daniel Foster within the 
scope of his employment for the defendant Wilson Pest Control, Inc. 
As a result of the collision, the vehicle driven by Pritchard crossed 
the curb and struck the plaintiff. 


Prior to the trial of the case, the plaintiff made a motion in limine 
to prohibit any mention at the trial that she, as a resident of Virginia, 
had received worker’s compensation payments in Virginia. The court 
granted this motion. When the plaintiff's last witness had completed 
his testimony, the plaintiff withdrew her motion in limine and offered 
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into evidence the fact that she had received worker’s compensation 
payments in Virginia. The defendants objected to this testimony on the 
ground that the case had been tried based on the court’s ruling that the 
evidence should be excluded. Several key witnesses had been released 
and were not available for further cross-examination and the defend- 
ants argued that it would be unfair to them for the evidence of 
worker’s compensation payments to be admitted under these circum- 
stances. The court sustained the defendants’ objection. 


The jury answered the issues favorably to the plaintiff and 
awarded her $700,000.00 in damages. The Court of Appeals overruled 
two assignments of error by the defendants, but held it was reversible 
error to allow the plaintiff's motion in limine to exclude evidence 
that she had received worker’s compensation payments in Virginia. 
We allowed the plaintiff's petition for discretionary review. 


Clark & Stant, PC., by Stephen C. Swain, for plaintiff- 
appellant. | 


Tuggle Duggins & Meschan, P.A., by J. Reed Johnston, Jr. and 
Denis E. Jacobson, for William Mastoras, t/a M & M Produce 
Company, defendant-appellee. 


Womble Carlyle Sandridge & Rice, by Clayton M. Custer, for 
Daniel Foster and Wilson Pest Control, Inc., defendants- 
appellees. 


WEBB, Justice. 


We agree with the Court of Appeals that it was error to exclude 
evidence of the worker’s compensation payments made to the plain- 
tiff in Virginia. The accident occurred in North Carolina and the sub- 
stantive law of this state governs. Braxton v. Anco Electric Inc., 330 
N.C. 124, 409 S.E.2d 914 (1991). The law of the forum, in this case 
North Carolina, governs as to the admissibility of evidence. Trans- 
portation, Inc. v. Strick Corp., 283 N.C. 428, 196 S.E.2d 711 (1973). 1 
Brandis and Broun, North Carolina Evidence § 1 (4th ed. (1993). The 
defendants argue that N.C.G.S. § 97-10.2(e) applies to this case and it 
makes the evidence admissible. That section says in part, “[t]he 
amount of compensation ... paid or payable on account of such 
injury or death shall be admissible in evidence in any proceeding 
against the third party.” The plaintiff argues, relying on Leonard v. 
Johns-Manville Sales Corp., 309 N.C. 91, 305 S.E.2d 528 (1983), that 
this section does not apply. 
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We held in Johns-Manville that N.C.G.S. § 97-10.2(e) did not 
apply in that case so that the defendant could not assert a certain 
defense to a wrongful death claim when the defense was based ona 
worker’s compensation payment under the law of another state. We 
said that this section applied only to worker’s compensation claims 
made under the laws of this state. We held, however, that the defense 
could be asserted, based on the common law of this state. 


The plaintiff argues, based on our holding in Johns-Manville, that 
N.C.G.S. § 97-10.2(e) does not apply to worker’s compensation claims 
paid in other states and that this section does not allow the admission 
of this evidence. She argues that we must look to the case law in this 
state to determine the admissibility of the evidence and that Spivey v. 
Wilcox Company, 264 N.C. 587, 141 S.E.2d 808 (1965), makes this evi- 
dence inadmissible. 


In Spivey, a case decided before N.C.G.S. § 97-10.2(e) was 
amended to allow the admission of evidence of worker’s compensa- 
tion payments in an action against a third party, we interpreted the 
section to hold that such evidence was not admissible. Spivey has 
now been overruled by the amendment to this section. The plaintiff 
argues that Spivey is still viable in cases involving out-of-state 
worker's compensation claims because the section does not apply to 
such claims. 


Spivey does not govern because N.C.G.S. § 97-10.2(e) applied in 
that case and it does not apply in this case. The question we face in 
this case is whether we should hold that under our case law, evidence 
of out-of-state worker’s compensation payments is not admissible 
when by statute evidence of in-state payments is admissible. We can 
see nothing in the distinction between these two situations that 
makes a difference. We believe we should have a uniform rule. We 
hold that evidence of out-of-state worker’s compensation payments is 
admissible in actions against third parties. N.C.G.S. § 97-10.2(e) pro- 
vides that when evidence of worker’s compensation payments is 
introduced in an action against a third party, the court must instruct 
the jury that the amount of the worker’s compensation payments will 
be deducted from the amount of the damages awarded the plaintiff. 
In order to put evidence of worker’s compensation payments intro- 
duced under the rule of this case on the same footing with evidence 
which is introduced pursuant to N.C.G.S. § 97-10.2(e), we hold that 
the court must give the same instruction in cases in which such evi- 
dence is introduced under the rule of this case. 
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Although we hold that it was error not to have admitted evidence 
of the worker’s compensation payments in Virginia, we also hold this 
was invited error which does not require a new trial. A party may not 
complain of action which he induced. Brown v. Griffin, 263 N.C. 61, 
138 8.E.2d 823 (1964); Darden v. Bone, 254 N.C. 599, 119 S.E.2d 634 
(1961). In this case, the plaintiff's motion in limine was granted to 
exclude evidence of the Virginia worker’s compensation payments. 
Later in the trial, the plaintiff tendered this evidence and the defend- 
ants objected to its admission and the objection was sustained. The 
defendants cannot now complain of the exclusion of the evidence 
when they objected to its admission. 


The defendants contend that the circumstances under which they 
objected to the testimony did not invite error. They say that the case 
was tried on the theory that the evidence would not be admitted and 
this assumption caused them to use a strategy they would not have 
used if they had known the evidence of worker’s compensation would 
be admitted. The defendants say the plaintiff tendered this evidence 
as she finished her testimony and it would not have been fair to them 
to admit it at that time, giving them the right to object without invit- 
ing error. 


The defendants say that the plaintiff tried the case on the theory 
that plaintiff had been a hardworking person all her life who would 
find work if she were physically able to do so. She had several wit- 
nesses who testified to this effect. She also introduced evidence that 
she had been devastated financially by the accident. The plaintiff also 
had a witness who testified she was attempting to locate a job for her 
at a charge of $57.00 per hour. The defendants say that by not letting 
the jury know that plaintiff was receiving worker’s compensation pay- 
ments of $344.00 per week and the job hunter was being paid by the 
compensation carrier, they could not show the plaintiff was malin- 
gering and she was not hurt as much as she claimed. 


The difficulty with the defendants’ argument is that they have not 
shown how the trial strategy was such that the introduction of the 
evidence of the worker's compensation payments would have not 
been of as much benefit to defendants if introduced when the plain- 
tiff tendered it as it would have been if offered earlier in the trial. The 
defendants had a chance to put the evidence to the jury, but refused 
to do so. They cannot now complain. 


For the reasons stated in this opinion, we reverse the Court of 
Appeals and remand to that court for remand to Superior Court, 
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Forsyth County for the reinstatement of the judgment entered in 
superior court. 


REVERSED AND REMANDED. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ALEXANDER v. N.C. DEPT. OF HUMAN RESOURCES 
No. 492P94 
Case below: 116 N.C.App. 15 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 8 December 1994. 


ANDERSON v. AUSTIN 
No. 329P94 
Case below: 115 N.C.App. 34 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


BARNES v. HUMANA OF N.C. 
No. 452PA94 
Case below: 115 N.C.App. 728 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. 


BARNHARDT v. CITY OF KANNAPOLIS 
No. 512P94 
Case below: 116 N.C.App. 215 


Petition by plaintiffs for discretionary review pursuant to GS. 
7A-31 denied 8 December 1994. 


CUSTOM MOLDERS, INC. v. AMERICAN YARD PRODUCTS, INC. 
No. 326P94 
Case below: 115 N.C.App 156 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


DAUGHTRY v. METRIC CONSTRUCTION CO. 
No. 366P94 
Case below: 115 N.C.App. 354 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


DIGGS v. DIGGS 
No. 469P94 
Case below: 116 N.C.App. 95 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


FIRST UNION NATIONAL BANK v. HINRICHS 
No. 397P94 
Case below: 113 N.C.App. 836 


Petition by defendants (Michelle Lee Sheets Hinrichs and George 
C. Sheets) for discretionary review pursuant to G.S. 7A-31 denied 8 
December 1994. 


H & W TRUCKING v. WARREN TRUCKING 
No. 495P94 
Case below: 115 N.C.App. 728 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


HONEYCUTT v. TRAVELERS INDEMNITY W.E.S. CO. OF RHODE 
ISLAND 


No. 429P94 
Case below: 115 N.C.App. 567 


Petition by defendant (The Travelers Indemnity Co.) for writ of 
certiorari to review the decision of the North Carolina Court of 
Appeals denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


IN RE DAVIS 
No. 542P94 
Case below: 116 N.C.App. 409 


Petition by respondents (James and Dena Davis) for discre- 
tionary review pursuant to G.S. 7A-31 denied 8 December 1994. 


IN RE ESTATE OF WRIGHT 
No. 399P94 
Case below: 114 N.C.App. 659 


Petition by petitioner (High Point Bank & Trust Company) for 
writ of certiorari to review the decision of the North Carolina Court 
of Appeals denied 8 December 1994. 


IN RE POLLEN-BROWNING 
No. 548P94 
Case below: 116 N.C.App. 735 


Petition by appellant for writ of supersedeas denied 16 November 
1994. Petition by appellant for temporary stay denied 16 November 
1994, Petition by appellant for discretionary review pursuant to G.S. 
7A-31 denied 16 November 1994. 


IN RE YOUNGBLOOD 
No. 537P94 
Case below: 116 N.C.App. 490 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 8 December 1994. Peti- 
tion by respondent (Curtis Youngblood) for discretionary review pur- 
suant to G.S. 7A-31 denied 8 December 1994. 


INTEGON INDEMNITY CORP. v. UNIVERSAL UNDERWRITERS INS. 
CO. 
No. 516PA94 
Case below: 116 N.C.App. 279 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. | 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


JACKSON COUNTY EX REL. SMOKER v. SMOKER 
No. 394PA94 
Case below: 115 N.C.App. 400 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. The case will be consolidated with 
State ex rel. Alfred West, Jr. v. Linda G. West, 395PA94, for purposes 
of oral argument. 


JOHN R. SEXTON & CO. v. JUSTUS 
No. 523PA94 
Case below: 116 N.C.App. 293 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. 


JONES COUNTY DSS v. GREEN 
No. 4382A94 
Case below: 116 N.C.App. 137 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed 8 December 1994. 


JOYNER v. DEANS 
No. 529P94 
Case below: 116 N.C.App. 359 


Petition by plaintiffs for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 8 December 1994. 


LAKE TOXAWAY PROPERTY OWNERS ASSN. v. LEDDICK 
No. 468P94 
Case below: 115 N.C.App. 729 


| Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


LEONARD v. ENGLAND 
No. 417PA94 


Case below: 337 N.C. 801 
115 N.C.App. 103 


Motion by plaintiff to rescind grant of discretionary review as 
improvidently allowed denied 8 December 1994. 


LOWERY v. FORD MOTOR CREDIT CoO. 
No. 494P94 
Case below: 115 N.C.App. 729 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


McARDLE CORP. v. PATTERSON 
No. 372A94 
Case below: 115 N.C.App. 528 


Motion by plaintiff to dismiss notice of appeal denied 8 December 
1994, 


McCORKLE v. AEROGLIDE CORP. 
No. 477P94 
Case below: 115 N.C.App. 651 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 8 December 1994. 


METROPOLITAN LIFE INSURANCE CO. v. ROWELL 
No. 336P94 
Case below: 113 N.C.App. 779 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


MULLINS v. WEBER 
No. 487P94 
Case below: 116 N.C.App. 1387 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 8 December 1994. 


MURRAY v. ASSOCIATED INSURERS, INC. 
No. 279A94 
Case below: 114 N.C.App. 506 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 8 December 1994. Petition by defendants for writ of certiorari 
to review the decision of the North Carolina Court of Appeals denied 
8 December 1994. 


NELSON v. HAYES 
No. 522P94 
Case below: 116 N.C.App. 632 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


NICHOLS v. WILSON 
No. 506P94 
Case below: 116 N.C.App. 286 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


OAKLEY v. UNIVERSITY OF NORTH CAROLINA 
No. 455P94 
Case below: 116 N.C.App. 137 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


POWELL v. POWELL 
No. 509PA94 
Case below: 116 N.C.App. 360 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. 


POWELL v. S & G PRESTRESS CoO. 
No. 260A94 
Case below: 114 N.C.App. 319 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rules 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 8 December 1994. 


PURVIS v. BRYSON’S JEWELERS 
No. 493P94 
Case below: 115 N.C.App. 146 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 8 December 1994. 


RAINTREE REALTY AND CONSTRUCTION v. KASEY 
No. 517PA94 
Case below: 116 N.C.App. 340 


Petition by respondents (Wrights & Lincoln Service Corp.) for dis- 
cretionary review pursuant to G.S. 7A-31 allowed 8 December 1994. 


REAVIS v. ITT CONSUMER FINANCIAL CORP. 
No. 521P94 
Case below: 116 N.C.App. 138 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


IN THE SUPREME COURT b21 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. ADKINS 
No. 489P94 
Case below: 101 N.C.App. 430 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 8 December 1994. 


STATE v. COLE 
No. 408P94 
Case below: 115 N.C.App. 730 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


STATE v. FREEMAN 
No. 421P94 
Case below: 115 N.C.App. 730 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


STATE v. HOLDER 
No. 367P94 
Case below: 115 N.C.App. 399 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. Petition by defendant for writ of cer- 
tiorari to review the order of the Superior Court, Guilford County, 
denied 8 December 1994. 


STATE v. MILLER 
No. 67A93 
Case below: 85CRS18803 Robeson County 


Motion by defendant for appropriate relief and motion for sup- 
plemental briefing denied & December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. O'NEAL 
No. 536P94 
Case below: 116 N.C.App. 390 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


STATE v. QUICK 
No. 459A94 
Case below: 116 N.C.App. 362 


Petition by Attorney General for writ of supersedeas allowed 8 
December 1994. 


STATE v. ROBINSON 
No. 511P94 
Case below: 116 N.C.App. 363 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


STATE v. SPELLMAN 
No. 444P94 
Case below: 116 N.C.App. 363 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


STATE v. TAYLOR 
No. 403P94 
Case below: 115 N.C.App. 732 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. WATSON 
No. 359A91 
Case below: 338 N.C. 168 


Motion by defendant for reconsideration and for temporary stay 
of mandate denied 21 November 1994. 


STATE v. WILLIAMS 
No. 510P94 
Case below: 116 N.C.App. 354 


Petition by defendant for discretionary review pursuant to G.S. 
TA-31 denied 8 December 1994. 


STATE EX REL. WEST v. WEST 
No. 395PA94 
Case below: 115 N.C.App. 496 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. The case will be consolidated with 
Jackson County, et al v. Owen Smoker, Jr., 394PA94, for purposes of 
oral argument. 


STATE FARM MUT. AUTO. INS. CO. v. YOUNG 
No. 3835PA94 
Case below: 115 N.C.App. 68 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 8 December 1994. 


STROUD v. FIELDCREST CANNON, INC. 
No. 504P94 
Case below: 116 N.C.App. 363 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31] 


TALLY v. WATAUGA HOSPITAL 
No. 461P94 
Case below: 115 N.C.App. 732 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


TAYLOR HOME OF CHARLOTTE v. CITY OF CHARLOTTE 
No. 488P94 
Case below: 116 N.C.App. 188 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


WHITE v. N.C. DEPT. OF HUMAN RESOURCES 
No. 456P94 
Case below: 115 N.C.App. 732 


Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


WHITFIELD v. TODD 
No. 519P94 
Case below: 116 N.C.App. 335 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


WILLIS v. RAGGEDY ANN CHILD CARE CENTER 
No. 507P94 
Case below: 115 N.C.App. 569 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 8 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WOODS v. UZZLE CADILLAC 
No. 540P94 
Case below: 116 N.C.App. 491 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 8 December 1994. 


PETITION TO REHEAR 


BEST v. DUKE UNIVERSITY 
No. 51PA94 
Case below: 337 N.C. 742 


Petition by plaintiff to rehear pursuant to Rule 31 denied 8 
December 1994. 
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STATE OF NORTH CAROLINA v. RONNIE WAYNE BAKER 


No. 159A92 
_ (Filed 30 December 1994) 


Jury § 219 (NCI4th)— capital trial—death penalty views— 
refusal to return death penalty if polled—excusal for cause 

The trial court did not err in excusing a prospective juror for 
cause in a capital trial because of her death penalty views where 
the juror’s responses show that if the recommendation were for 
death, she could not fulfill a juror’s duty to state this when polled. 


Am Jur 2d, Jury §§ 289, 290. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. . 


. Evidence and Witnesses § 419 (NCI4th)— identification 


testimony—not hypnotically refreshed 


Testimony by a witness that he was “positive” and had “no 
doubt whatsoever” that he saw defendant with the victim on the 
morning the victim was murdered did not violate the ban on hyp- 
notically refreshed testimony and was properly admitted where 
the record shows that the witness positively identified defendant 
during pre-hypnosis interviews and that the witness's testimony 
referred to facts he related before his hypnotic session. 


Am Jur 2d, Evidence § 1019. 


Admissibility of hypnotic evidence at criminal trial. 92 
ALR3d 442, 


Admissibility of hypnotically refreshed or enhanced 
testimony. 77 ALR4th 927. 


. Evidence and Witnesses § 2047 (NCI4th)— inferences 


based on perceptions—rebuttal testimony 


Where defendant had cross-examined a witness extensively 
concerning his involvement with a murder victim and his poten- 
tial involvement in the victim’s death, the State was entitled to 
have an investigating officer testify in rebuttal as to why the wit- 
ness had been eliminated as a suspect. Therefore, an $.B.I. agent's 
testimony, in response to an inquiry as to why the witness was a 
suspect for only a short time, that the witness had no motive for 
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the murder was admissible under Rule 701 as an inference ration- 
ally based on the perception of the witness and helpful to the 
determination of a fact in issue. N.C.G.S. § 8C-1, Rule 701. 


Am Jur 2d, Expert and Opinion Evidence §§ 26 et seq., 
362, 363. 


. Evidence and Witnesses § 1007 (NCI4th)— hearsay excep- 
tion—unavailable declarant—sufficient finding of unavail- 
ability 

The trial court made a sufficient preliminary finding that the 
declarant (a murder victim) was unavailable to testify for the 
admission under Rule 804 of hearsay testimony by various wit- 
nesses who related statements of the victim about threats defend- 
ant made against her and her fear of him where ample evidence 
about the victim’s death was presented by the State before the 
testimony of any of these witnesses; the trial court stated that the 
issue was “the believability of the declarant ...[w]ho is unavail- 
able”; and written orders admitting the testimony specified that 
the statements were those “of the decedent.” N.C.G.S. § 8C-l, 
Rule 804. 


Am Jur 2d, Evidence §§ 690 et seq. 


Residual hearsay exception where declarant unavail- 
able: Uniform Evidence Rule 804(b)(5). 75 ALR4th 199. 


. Evidence and Witnesses § 1006 (NCI4th)— hearsay excep- 
tion—unavailable declarant—failure to state rule number 

The trial court’s omission of the rule number from its written 
orders admitting a murder victim’s hearsay statements to certain 
witnesses was harmless where it is clear from the transcript and 
nearly identical findings and conclusions in all of the written 
orders that the testimony was admitted pursuant to N.C.G.S. 
§ 8C-1, Rule 804(b)(5). 


Am Jur 2d, Evidence §§ 690 et seq. 


_ Residual hearsay exception where declarant unavail- 
able: Uniform Evidence Rule 804(b)(5). 75 ALR4th 199. 


. Evidence and Witnesses § 1009 (NCI4th)— hearsay state- 
ments by murder victim—circumstantial guarantees of 
trustworthiness—sufficient findings 

The trial court’s conclusion that a murder victim’s statements 
to six witnesses concerning defendant’s threats and her fear of 
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defendant possessed circumstantial guarantees of trustworthi- 
ness was supported by the court’s findings that a confidential and 
trusting relationship existed between the victim and five of the 
witnesses and that the sixth witness was a law officer acting in 
the performance of his duty when the victim made the statements 
to him. 


Am Jur 2d, Evidence §§ 690 et seq. 


Residual hearsay exception where declarant unavail- 
able: Uniform Evidence Rule 804(b)(5). 75 ALR4th 199. 


. Homicide § 237 (NCI 4th) — first-degree murder—sufficien- 


cy of circumstantial evidence 


The State’s evidence, although circumstantial, was sufficient 
to support defendant’s conviction of first-degree murder of his 
estranged wife where it tended to show that defendant was 
enraged over the victim’s involvement with another man; defend- 
ant uttered racial slurs against the other man, hounded, threat- 
ened, and assaulted the victim, enlisted and attempted to enlist 
the aid of family members in intimidating her, and told others he 
would kill her; defendant both had and anticipated financial diffi- 
culties, and neither robbery nor rape was a motive in the victim’s 
death; defendant was seen with the victim on the morning of her 
disappearance under circumstances which permitted an infer- 
ence that he was restraining her; during the interval before the 
victim was found, defendant suggested that one person could 
overcome her strength by tying her up, and medical evidence 
showed that the victim’s ankles and wrists had been bound and 
something had been around her neck; during the same interval 
there were times in which defendant’s whereabouts were 
unknown and a car like one to which he had access was seen on 
the road where the victim’s body was found, an area well known 
to defendant and near his home; the victim was murdered in the 
exact way in which defendant told others he would kill her; 
defendant possessed a shotgun of the same type as the murder 
weapon; and defendant indicated by his actions on the morning 
when the victim was found that he had independent knowledge of 
the location of her body. 


Am Jur 2d, Homicide §§ 425 et seq. 
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8. Robbery § 55 (NCI4th)— common law robbery—sufficien- 
cy of evidence 


The State’s evidence was sufficient to support the trial court’s 
submission of an issue of defendant’s guilt of common law rob- 
bery to the jury where it tended to show that the victim, defend- 
ant’s estranged wife, managed a convenience store; the store's 
currency receipts were placed in the safe when the store was 
closed at the end of the day and the start-up money for the fol- 
lowing day was concealed in the back room; on the next morning, 
when the victim usually arrived at the store, defendant was seen 
holding her outside the store; the victim was abducted from the 
store and later found shot to death; a deputy sheriff discovered 
the open safe and empty cash register; over $2500 was missing 
from the store, and the disappearance of the money was discov- 
ered around thirty minutes after defendant was seen with the 
victim outside the store; the victim left the store without her 
pocketbook; and circumstantial evidence tended to show that 
defendant killed the victim. All of the evidence supports an infer- 
ence that the victim did not voluntarily part with the money 
belonging to the store and that it was taken concurrently with her 
abduction. 


Am Jur 2d, Robbery §§ 62 et seq. 


9. Kidnapping and Felonious Restraint § 21 (NCI4th) — first- 
degree kidnapping—removal and restraint to kill victim— 
sufficiency of evidence 

The evidence was sufficient to support defendant's convic- 
tion for first-degree kidnapping because it supported an inference 
that defendant forcibly removed the victim from the convenience 
store she managed and restrained her for many hours for the pur- 
pose of killing her where it tended to show that defendant was 
seen restraining the victim outside the store within thirty minutes 
before here disappearance was discovered; the victim’s pocket- 
book remained in the store and her car remained parked outside; 
the victim was found the next day shot to death; and after her 
body was discovered, an autopsy showed that her stomach was 
empty, her bladder was full, and her ankles, wrists and neck had 
been bound. 


Am Jur 2d, Abduction and Kidnapping § 32. 


Seizure or detention for purpose of committing rape, 
robbery, or similar offense as constituting separate crime 
of kidnapping. 43 ALR3d 699. 
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Criminal Law § 762 (NCI4th)— instruction on reasonable 
doubt—use of “moral certainty” and “substantial misgiv- 
ing’”’—no error 


The trial court did not err in its use of “moral certainty” lan- 
guage twice in its instruction on reasonable doubt where the 
remainder of the instruction lent content to the phrase, and there 
is no reasonable likelihood the jury understood moral certainty to 
be disassociated from the evidence in defendant’s case. Nor was 
the instruction erroneous because of any combination of terms 
used in the definition of reasonable doubt or because it included 
the words “substantial misgiving.” 


Am Jur 2d, Trial § 1385. 


Criminal Law § 709 (NCI4th)— instructions—lapsus lin- 
guae—absence of prejudice 


The trial court’s lapsus linguae in instructing the jury to 
return a verdict of “guilty” rather than “not guilty” if it had “a 
reasonable doubt as to one or more of these things” was not prej- 
udicial error where the lapsus linguae was not called to the atten- 
tion of the trial court when made; the trial court repeatedly 
instructed the jury that the State had the burden of proving 
defendant guilty beyond a reasonable doubt; the court also 
instructed that “[a]fter weighing all the evidence, if you are not 
convinced of the guilt of defendant beyond a reasonable doubt, 
you must find him not guilty”; and it is thus apparent from a con- 
textual reading of the charge that the jury could not have been 
misled by the instruction. 


Am Jur 2d, Trial § 1127. 


Criminal Law § 1355 (NCI4th)— capital sentencing—miti- 
gating circumstance—no significant criminal history— 
improper submission 


The trial court erred by failing to properly submit the statu- 
tory mitigating circumstance of “no significant history of prior 
criminal activity” to the jury in a capital sentencing proceeding 
where the evidence showed that defendant’s criminal record was 
limited to one conviction for driving while impaired and that his 
criminal history included threats against, and at least one assault 
on, the victim; the court varied the language of this statutory mit- 
igating circumstance by submitting an issue as to whether 
“defendant has no record of criminal convictions,” thus ignoring 
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evidence of defendant’s uncharged crimes; although the trial 
court’s instructions included language directing the Jurors to con- 
sider whether defendant had any significant history of prior crim- 
inal activity, the jury’s consideration of this circumstance was 
limited to defendant’s criminal record when the court stated that 
the jury should find this circumstance if it found that defendant 
has one conviction of driving while impaired on his record; and 
the trial] court’s instructions erroneously permitted the jurors, if 
they found this circumstance to exist, to decide whether to give it 
weight or value. 


Am Jur 2d, Criminal Law §§ 598, 599. 


13. Criminal Law § 1354 (NCI4th)— capital sentencing— 
issues and recommendation form—statutory mitigating cir- 
cumstances—mitigating value 

The trial court erred by submitting an issues and recommen- 
dation form to the jury in a capital trial which permitted the jury 
to determine whether the two statutory mitigating circumstances, 
as well as the five nonstatutory mitigating circumstances, sub- 
mitted to the jury had mitigating value. If the jury finds the exist- 
ence of a statutory mitigating circumstance, it may not refuse to 
give it weight or value. 


Am Jur 2d, Criminal Law §§ 598, 599. 


14. Criminal Law § 1334 (NCI4th)— capital sentencing— 
aggravating circumstances—denial of motion for bill of 
particulars 

The trial court did not err in denying defendant’s motion for a 
bill of particulars disclosing the statutory aggravating circum- 
stances on which the State intended to rely in seeking the death 
penalty. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Butterfield, J., at the 30 
March 1992 Criminal Session of Superior Court, Wilson County, upon 
a jury verdict of guilty of first-degree murder. On 30 April 1992 this 
Court granted a stay of execution pending defendant’s appeal. On 7 
May 1992 this Court also granted defendant's motion to bypass the 
Court of Appeals as to additional judgments imposed for first-degree 
kidnapping and common-law robbery. Heard in the Supreme Court 15 
November 1993. 


O32 IN THE SUPREME COURT 


STATE v. BAKER 
(338 N.C. 526 (1994)] 


Attorney General Michael F. Easley, by Special Deputy Attorney 
General Thomas J. Ziko, for the State. 


Thomas R. Sallenger and John E. Clark for defendant-appellant. 


PARKER, Justice. 


Defendant was indicted for the murder of his estranged wife, 
Shirlene Baker; first-degree kidnapping; and robbery with a danger- 
ous weapon. He was tried capitally for the murder and found guilty on 
the theory of premeditation and deliberation. In accordance with the 
jury’s unanimous recommendation following a capital sentencing pro- 
ceeding pursuant to N.C.G.S. § 15A-2000, defendant was sentenced to 
death. Defendant was also convicted of first-degree kidnapping, for 
which he was sentenced to a twelve-year term of imprisonment con- 
secutive to his death sentence, and of common-law robbery, for 
which he was sentenced to a three-year term of imprisonment con- 
secutive to the twelve-year term. For the reasons set out herein, we 
conclude the jury selection and guilt-innocence phases of defendant’s 
trial were free from prejudicial error. However, on account of error in 
the sentencing proceeding we remand for a new capital sentencing 
proceeding. 


State’s evidence tended to show that the victim managed a con- 
venience store on State Highway 91 near Saratoga, North Carolina. In 
April 1988 she and defendant were married but living apart and had 
two sons, Shane, who was twenty years old and married, and Ronald, 
who had just turned fifteen. Both sons resided with defendant. The 
victim opened the store for business in the mornings and usually 
arrived there around 5:30 a.m. She turned on the lights, made coffee, 
started the hot dog machine and bun warmer, and sometimes counted 
money received during the previous business day. The store was open 
from 6:00 a.m. until midnight. Several witnesses testified that the vic- 
tim habitually kept the door locked until 6:00 a.m. but occasionally 
unlocked it for delivery men. The door had an electronic lock that the 
victim operated by a button near the cash register. 


On Monday morning, 11 April 1988, Joey Gardner, then a uni- 
formed officer on patrol for the Wilson County Sheriff's Department, 
drove by the store around 5:45 a.m. From the highway, Gardner saw 
the victim’s automobile parked in front of the store. He observed that 
the lights on the coffee machine and hot dog machine inside were 
turned on. Gardner testified that since he saw no overt signs of a 
break-in, he drove on. 
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Minutes later A.C. Turner, a customer who regularly stopped at 
the store for coffee, arrived. He recognized the victim’s car, went to 
the store door, and pushed it open. He did not see the victim but 
noticed the coffee machine light was on and that a light over the 
counter where the victim usually stood at the cash register was on. 
He called out to the victim but no one answered. He waited, thinking 
she was in the bathroom, but no one appeared. He decided to go out- 
side and look around, and he left a bottle in the door to bypass the 
electronic lock. Outside, he touched the hood of the victim's car, 
which was warm. 


About this time Jerry King, a dairy salesman, arrived to make his 
usual delivery to the store. Turner approached him, and the two men 
went in the store. Turner said he would calj for help, and King left, 
saying he would return later to make his scheduled delivery. 


Deputy Gardner testified that at 6:17 a.m. he got a radio call to 
return to the store. He arrived at 6:21 and found Turner, Deputy 
Newell, and the victim’s father, Lynwood Bass, there. Gardner testi- 
fied further that the men went into the store again, and he went to the 
back, which was like an office, and observed that a cigarette case 
there was unlocked. Gardner also checked the storage area, walk-in 
coolers, and bathrooms. He noticed there were bags on the floor 
behind the front counter and the door of the safe was open. The elec- 
tronic cash register was open but contained no money. Interpreting 
all these signs to indicate a robbery, Gardner notified dispatch to call 
the store owner, Eddie Ellis. Gardner asked Deputy Newell to begin 
searching outside the store. In the meantime, around 6:30 am., 
defendant arrived at the store. 


Eddie Ellis testified he arrived at the store around 6:30 a.m. In the 
safe he found a bank bag with the 9 April deposit, but the 10 April 
deposit and the change bag were missing. Altogether $2,592.10 was 
missing. Only he and the victim had keys to the safe; other evidence 
showed the victim’s key was never found. There were contact alarms 
on the windows and doors; when employees closed up, they set the 
alarm system. Ellis also testified that in the cash register was a device 
which activated a dialing machine in the office, in turn sounding an 
alarm at both his house and the sheriff’s office. The dialing machine 
was mounted inside a box which was kept locked. The condition of 
the cash register device showed the alarm should have sounded. 
However, the key to the box was hanging in the lock, and the switch 
inside the box was turned off. Ellis also testified that the victim had 
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recently given him two weeks’ notice that she would be leaving, say- 
ing she intended “to make a change.” On the Monday when she dis- 
appeared, she was in her final week of work. 


Michael D. Austin testified that he was employed as a supervisor 
for Presto Food Stores and oversaw the store managed by the victim. 
All the employees knew about the cash register device which activat- 
ed the dialing machine. All employees whose duties included locking 
up knew how to use the front door key to activate the contact alarm 
system. However, only Austin, Ellis, and the store managers knew 
about the dialing machines. There were two sets of keys to each box, 
as well as a master key retained by Austin. One set of keys was kept 
at each store. Policy required that the alarm boxes remain locked 
with the internal switches turned on. At the store managed by the vic- 
tim, the keys to the dialing machine box were kept in a desk drawer 
with the keys to the cigarette case. Austin also testified that he knew 
defendant, having seen him more than once at the store with the vic- 
tim. Further, whenever the victim spoke to Austin about defendant, 
she seemed nervous and would wring her hands. Once Austin told 
defendant not to telephone the store, and defendant agreed not to 
call. After objection by defense counsel, voir dire, and findings by the 
court, Austin was permitted to testify that the occasion on which he 
asked defendant not to call the store was within a month of the vic- 
tim’s disappearance. The victim asked Austin to intervene that day 
because defendant, who had been drinking, was making harassing 
calls to the store. 


William Brice, a long-distance truck driver, who lived on the edge 
of Saratoga, testified that on the morning in question, around 5:15 
a.m., he drove by the store on his way into Wilson to pick up a truck. 
Brice had known defendant for many years and knew he was married 
to the victim. Brice did not know the victim well but recognized her 
when he saw her. Approaching Highway 91, Brice came to a complete 
stop at a stop sign. He then made a right turn and as he approached 
the store, he saw a truck on the side of the road. The front of the 
truck was pointing in the direction of Wilson; on the back was an 
emblem indicating the truck was owned by Hawley. Brice did not 
know where defendant was employed; but other evidence showed 
defendant worked as a truck driver for Hawley Transport. Brice did 
know that he had never seen a Hawley truck there before. 


Although it was dark, the outside of the store was lit up. Brice 
saw defendant, the victim, and a black man standing in front of the 
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store. Defendant was standing on the victim’s left; one of his hands 
was holding her wrist and the other was on her upper arm or shoul- 
der; and he had a big smile on his face. The three people looked at 
Brice, who sped up to avoid being obvious. Brice did not recognize 
the black man, who was around six feet tall. Brice continued towards 
Wilson and considered calling authorities. What bothered him was 
that defendant had his hands on the victim and the other man was 
standing close by. Brice decided not to approach authorities because 
he thought no one would believe him and he did not want to get 
involved. He tried to put what he had seen out of his mind. Late in the 
afternoon he was dispatched to Maryland. He telephoned his wife 
from there and found out about the victim’s disappearance but still 
did not come forward. A few weeks later he heard some co-workers 
discussing the incident and mentioned the people he had seen. The 
first time Brice revealed his information to authorities was in October 
1988, when he was sought out and questioned by Detective John 
Farmer of the Wilson County Sheriff’s Department. When questioned 
by Farmer, Brice at first could not say who was outside the store and 
did not remember seeing the Hawley truck. Brice testified he had 
tried to put the incident out of his mind. Later he recalled the truck 
and identified the man holding onto the victim as defendant. Brice 
also thought he recalled seeing a van in the parking lot. 


The victim’s naked body was discovered on the morning of 12 
April 1988. A motorist driving on a dirt road off State Highway 222 
between Saratoga and Stantonsburg saw the body from the road. The 
area was known locally as Boswell’s Store. Captain D.A. Jordan of the 
Wilson County Sheriff's Department arrived at the site around 8:30 
a.m. and found the victim lying facedown, with her clothes at her feet 
but wearing shoes and socks. Jordan photographed the body and 
searched for evidence. The victim was wearing rings on her left hand. 
A ring on her right hand appeared to be a sizeable diamond, and she 
was wearing a watch. A necklace in the shape of a heart was near her 
right leg. Her clothing bore only a few drops of blood. 


Jordan had also processed the safe, alarm box, and cigarette case 
at the store for fingerprints. No physical evidence was ever found at 
either site to link defendant to the crimes. In April 1988 an empty 
bank bag from the store was recovered, but it bore no fingerprints. 
Nevertheless, the distance from defendant’s residence to the store 
was 7.9 miles, and the victim's body was found 3.3 miles from defend- 
ant’s residence. The location of the bank bag was 7.7 miles from the 
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store, 1.9 miles from defendant’s residence, and 3.1 miles from the 
location of the body. 


Medical evidence showed that the victim died of a single gunshot 
wound in the early morning hours of 12 April, sometime after mid- 
night. Dr. Thomas Hooper, who examined the body at the scene, stat- 
ed that the cause of death was a close-proximity wound to the right 
jaw, extending into the brain stem, resulting from a shotgun blast. Dr. 
Hooper opined that since no blood led up to the site and the ground 
was soaked with blood, the victim was shot there. Moreover, the vic- 
tim was unclothed when shot. The gun was probably in front of her, 
and she could have been either on her knees or prone, with someone 
lifting up her neck. Two discrete areas of marking on her neck sug- 
gested that something had been around it. 


Dr. Page Hudson performed the autopsy and concurred with Dr. 
Hooper’s assessment of the cause of death. Dr. Hudson added that the 
explosive force of the gunshot damaged the victim’s brain stem and 
partially separated it and her spinal cord from her brain. The wound 
was undoubtedly a contact wound, since it was quite round except 
for stellate tears running from it. The victim would have collapsed 
and become unconscious immediately; she was effectively dead upon 
receiving the wound. Slight imprinting of the skin on the front and 
back of her wrists indicated they had been tied. There was also a soot 
or grease smear on her left wrist. Imprinting on the victim’s neck 
appeared to be from a belt and was probably caused at the time of 
death. Dr. Hudson also testified that multiple fresh scratches on the 
victim’s legs looked like typical briar scratching. In addition, fresh 
bruising on her left arm suggested the arm had been grabbed by a 
human hand. The victim’s stomach was completely empty but there 
was a considerable amount of urine in her bladder. The materials 
used to bind her were relatively broad or blunt and soft because the 
marks left were so faint, particularly about her ankles and wrists. 


Special Agent Jerry Ratley of the State Bureau of Investigation 
(“SBI”) testified that pellets removed from the victim’s body showed 
a twelve-gauge shotgun was used in the murder. Later, a twelve-gauge 
Browning shotgun was removed from defendant’s home and tested 
for bloodstains, but none appeared. On cross-examination, Ratley tes- 
tified the shotgun was recovered and tested on 25 April 1988, about 
two weeks after the murder. The length of time that had passed made 
it impossible to determine whether the gun had been recently fired. 
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SBI Special Agent Malcolm McLeod testified that he first inter- 
viewed defendant on 13 April 1988. Defendant said he and the victim 
were not living together; she was living at her mother’s house. On 
Sunday, 10 April, the victim came by defendant’s house with some 
videotapes for the couple’s sons, Shane and Ronald, who resided with 
their father. Defendant told the victim he needed a ride into Wilson 
the next day. The victim left and went home; defendant telephoned 
her about 11:00 p.m. On Monday, 11 April, the victim’s mother, 
Marlene Bass, telephoned defendant at home and told him the vic- 
tim’s automobile was at the store but she was missing. Defendant 
woke his son Shane, dressed, and rode to the store with Shane. 
Defendant also stated that he and the victim were having marital 
problems and he suspected her of seeing someone else. Defendant 
had confronted the victim about telephoning one Marvin Bynum. 
Defendant stated further that he had recorded a telephone call made 
by the victim and played the recording for the victim, who denied 
placing the call or trying to arrange any kind of rendezvous. Asked if 
the victim had any enemies, defendant replied that an employee of 
the store failed a polygraph examination and was fired. Defendant 
had also heard that a black man was going to the store and harassing 
the victim. Defendant thought the victim probably would not open the 
store door before 6:00 a.m. for someone she did not know. Defendant 
stated further that on the Saturday before Easter, the victim drove to 
the coast and returned on Sunday morning. He asked her if she had 
gone with someone, but she said she had not and had not met anyone 
there. 


On 19 April defendant admitted to McLeod that defendant and his 
son Shane had followed the victim to the coast. The two men went to 
Atlantic Beach and rode through the parking lots of area motels. They 
wanted to find out if the victim met anyone on her trip. They did not 
see the victim’s car and returned home on 2 April. On Sunday, 3 April, 
defendant drove to Atlanta to make a delivery. He returned home on. 
Thursday afternoon and then drove to Atlantic Beach, where he 
checked into a motel. He had a fifth of whiskey, and he drank and 
walked on the beach. He went to bed about 11:00 p.m. The next morn- 
ing, he walked on the beach again, drank, checked out of the motel, 
and again walked on the beach. He started to drive home and took a 
couple of drinks on the way. Other evidence showed that on Friday, 9 
April 1988, defendant was charged with driving while impaired in 
Greene County; his blood alcohol content was .23; and his license was 
revoked for ten days. Sometime later he pleaded guilty to this charge. 
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Defendant also gave McLeod an account of his whereabouts on 
the day of the victim’s disappearance, stating that he stayed at the 
store for a while and then returned home. He was called by a tele- 
vision station and gave an interview. Gilbert Sykes, the victim’s 
brother-in-law drove defendant to the interview. Afterwards defend- 
ant waited at home with Gilbert and his wife, Brenda; Marlene Bass; 
Shane Baker and his wife, Michelle; and Ronald, defendant’s younger 
son. Defendant went to bed around 11:30 p.m. The next morning, 12 
April, Elizabeth Cobb either called defendant or came to his house 
around 8:00 a.m. and told him a body had been found on a dirt road. 
The family went to the dirt road and waited for Sheriff Gay to tell 
them if it was the victim. 


On 19 April, the date of his second interview, defendant gave the 
officers a tape recording. He said he thought he had destroyed the 
tape recording of the telephone conversation between the victim and 
Marvin Bynum. Although defendant was not sure what was on the 
tape, it was later shown to be a recording of a conversation between 
the victim and Bynum. 


Marvin Bynum testified that he lived in Wilson and was employed 
as a brick mason. He knew the victim because he did odd jobs for 
Presto Stores, including the store she managed. The victim acted very 
friendly towards him; the two became romantically involved about a 
year before her death. In addition to seeing each other at the store 
several times each week, they met away from the store several times 
and had sex once or twice. The last time Bynum saw the victim was 
about a week before her death; the last time he talked to her was dur- 
ing the weekend before her death; and he did not see her on the day 
of her disappearance. When interviewed on that day he denied having 
a relationship with her; but on Friday, 15 April, he admitted being 
involved and later cooperated fully with the investigating officers. 
During Bynum’s testimony the tape recording made by defendant was 
played for the jury. Bynum identified the voices as those of the victim 
and himself. Other evidence showed the investigating officers talked 
to witnesses who corroborated Bynum’s alibis for 11 and 12 April, and 
the officers eliminated him as a suspect in the victim’s death. 


Brenda Sykes, sister of the victim, lived in Emporia, Virginia, and 
had a close relationship with both victim and defendant. At the time 
of her sister’s death, Brenda was married to Gilbert Sykes. In Novem- 
ber 1987 Brenda became aware that her sister was having marital 
problems and had separated from defendant. On one occasion, 
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Brenda and Gilbert met defendant at a truck stop in Emporia. Defend- 
ant appeared to have lost a great deal of weight and was obsessed 
with the victim’s seeing another man. Defendant said that if he ever 
caught Marvin Bynum and the victim “together, he would pile them on 
top of each other and kill them.” Sometime during the month of 
November, when the Sykes family was visiting defendant’s home, 
defendant played for Brenda and Gilbert the recorded conversation 
between Marvin Bynum and the victim. Defendant was very upset. 
Brenda testified further that the defendant and victim attempted a 
reconciliation and came to the Sykes’ house at Christmas. Later, after 
the couple separated again, the victim came to visit Brenda in 
Emporia. The victim said she was afraid because she thought she was 
being followed. Brenda and Gilbert visited defendant again around 
Easter of 1988, when he and the victim were separated. Defendant 
told Brenda he and Shane had been to the beach to look for the vic- 
tim. Defendant thought the victim planned to meet Marvin Bynum 
there. 


Gilbert Sykes also testified that he had a close relationship with 
the defendant and victim. During the fall of 1987 the Sykes family vis- 
ited in defendant’s home, and defendant told Gilbert he thought the 
victim was seeing another man. Later defendant telephoned Gilbert in 
Emporia. Defendant said he had taped a call made by the victim and 
that she was seeing a black man. Defendant was very upset, and 
Gilbert and Brenda went to visit him that evening. It was on this visit 
that defendant played the tape; and again, he was very upset. On the 
same evening Gilbert and Brenda went to see the victim, who was liv- 
ing with her mother. The victim declined to discuss the matter. Later 
defendant and victim reconciled, but defendant told Gilbert he could 
not get over what the victim had done to him and his sons. Gilbert tes- 
tified that the meeting at which defendant appeared to have lost 
weight took place at Sadler’s truck terminal. The last conversation 
Gilbert had with defendant before the victim disappeared took place 
at Simmons’ terminal in Emporia. Defendant said, “Gil, I could hire 
somebody for a thousand bucks to blow her away.” Gilbert tried to 
dissuade defendant, reminding him of his two sons and grandchil- 
dren. Defendant also commented “that if he ever found Shirlene with 
this n , or found for a fact that she was seeing this guy, that he 
would strip them down of their clothes and blow their brains out.” 
Gilbert was frightened because he thought defendant “meant every 
word of it.” Defendant made this statement within about three weeks 
of the victim’s death. Later, during the Easter visit, defendant said he 
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and Shane had gone down to the beach to try to find the victim and 
find out if she was with someone. Gilbert testified defendant “said 
that he was well prepared, and I knew what he meant.” Defendant 
also said he “would blow the black MF away.” 


SBI Special Agent William L. Thompson testified that he inter- 
viewed defendant on 19 April 1988. Defendant admitted he had told 
his brother-in-law that if defendant “caught his wife and the other 
man together, he would shoot them as they lay naked on top of each 
other.” Defendant also said he could have told the victim “on one 
occasion that it was time to end it for both of them.” However, 
defendant denied that he said he could get the victim killed for a 
thousand dollars. 


Robert Cooke testified that he worked as a police officer from 
1977 to 1984. In December of 1987 defendant engaged Cooke to fol- 
low the victim. Defendant said he believed his wife was seeing Marvin 
Bynum. Over the course of a month and a half, Cooke followed the 
victim on three occasions, twice at night and once during the day. On 
these occasions defendant called Cooke and told him where the vic- 
tim was supposed to be. Cooke said the only thing he reported to 
defendant was that on one occasion the victim went out of her way to 
drive by Marvin Bynum’s workplace but did not stop there. In addi- 
tion, defendant asked Cooke about tapping the telephone at the store. 
Cooke said he did not know how to do this, and defendant said he had 
been told to get a telephone with alligator-type clips to attach to the 
box outside the store. 


Detective James Lucas of the Wilson County Sheriff's Department 
testified that in late February and early March 1988 he received two 
telephone calls from the victim. During the first call, the victim com- 
plained of harassing telephone calls and abusive language by defend- 
ant. Lucas advised her to go to the magistrate’s office. During her 
second conversation with Lucas, the victim was upset and crying. She 
said defendant had been at the store cursing, abusing, harassing, and 
threatening her and she was afraid of him. Lucas went to the store 
and saw the victim, who was “really afraid.” She said defendant had 
been coming to the store continuously that day. He had threatened 
and harassed her all day. The victim was afraid to go outside the store 
to take out the trash and asked Lucas to check outside. Lucas did so 
but saw no one. He waited at the store for about thirty minutes, but 
defendant did not return. 
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After objection by defense counsel, voir dire, and findings by the 
court, several of the victim’s co-workers and friends were permitted 
to testify about statements the victim made concerning her relation- 
ship with defendant and about his conduct towards her at work. 


One such witness, Paula Lynette Bynum, testified that she 
worked at the same store as the victim during the spring of 1988. On 
Sunday, 10 April 1988, she reported to work at 4:00 p.m. She relieved 
the victim, who “was laughing and joking like she always do[es].” 
Paula Bynum’'s duties included closing the store. She took the money 
except for coins out of the cash register and put it in a bag with a cash 
register tape. She put the bag through the slot in the safe. She put the 
start-up money for the next day and a key used to remove only change 
from the safe in a paper bag, which she put in a trash can in the back 
office. She locked the cigarette case, put the key in a drawer in the 
office, turned out the lights, locked the door, and left, taking her door 
key with her. Paula Bynum did not remember how much money she 
put in the safe; it was the victim’s job to make a report on this the next 
day. Paula Bynum did not have a key to the safe or the dialing 
machine box; she testified there were no Keys in the box when she 
left that evening. Paula Bynum also testified that the victim confided 
in her that the victim and defendant were separated and the victim 
was living with her mother. When defendant got drunk, “he would 
slap her around.” The victim told Paula Bynum she was going with a 
man, and defendant said if he caught the victim with the man, defend- 
ant would kill her. Defendant said he would rather see the victim dead 
than with a black man. In April, defendant came into the store, and 
the victim said, “[O]h, s---[,] [h]ere come[s] Ronnie.” The victim went 
up to the defendant and asked him to repay her some money that she 
had given her son for spring break. Defendant “pushed her back and 
they started arguing.” Paula Bynum went to the back of the store, and 
defendant eventually left. Paula Bynum also testified that one night a 
truck came into the store parking lot, drove along the side of the 
store, and slowed down. Because she was afraid someone was plan- 
ning to rob the store, Paula Bynum told the victim, who said it was 
her friend Marvin Bynum. The victim went outside to the telephone 
booth to call Marvin Bynum because she said defendant had bugged 
the store telephone and her home telephone. She told Paula Bynum 
not to tell defendant about the victim’s work schedule. 


Several witnesses for the State testified as to defendant’s where- 
abouts and actions on 11 April and the day after, when the victim's 
body was found. Gilbert Sykes testified that since defendant could 
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not drive, Gilbert “chauffeured him around that morning, that after- 
noon.” Gilbert testified, “Ronnie had wanted me to take him up town 
to go, I believe it was his phone bill.” Gilbert took defendant to the 
telephone company on Nash Street, and they also stopped at a little 
shopping center, where defendant bought something but Gilbert did 
not know what. After returning to defendant’s house, the two went 
back to the store around 5:30 p.m., in order to meet with a television 
crew. Defendant was nervous and asked Gilbert what he should say. 
Gilbert said, “You need to tell from your own feelings what you feel 
and let whoever’s got Shirl, let them know that they needed to turn 
her loose.” Gilbert said a few more similar things and was puzzled 
when the words defendant spoke for the interview “were almost [the] 
identical words that I had said to him going to the store.” 


Elizabeth Butts, a hairdresser, had known the victim for over 
twenty years, remembered defendant from school, and knew the 
couple dated in high school. Around the time of the murder, Butts 
usually cut both the victim’s and defendant’s hair. Butts thought 
defendant acted very possessive of the victim. On several occasions | 
when Butts was cutting the victim’s hair, defendant either came to the 
shop or called and asked how much longer the victim would be there. 
Butts testified that the place where the victim’s body was found was 
a local lovers’ lane. Butts had seen the defendant and victim together 
there when they were dating. Moreover, defendant at one time lived 
across the road from the area. 


Around lunchtime on 11 April 1988, Butts went to defendant’s 
house. There were many people there, and Butts was not sure if 
defendant was there when she arrived. She testified, “There was a lot 
of leaving and coming back.” Sometimes defendant left the house 
when others did. On one occasion, defendant and “several guys left, 
and he grabbed a shotgun off the foyer wall.” Butts did not remember 
seeing anyone return the shotgun. On another occasion, Butts and 
defendant discussed what might have happened. Defendant said he 
could not believe anyone would kidnap his wife. Butts said, “[I]t had 
to have been more than one person because one person couldn’t have 
held Shirl. She was too strong.” Defendant replied, “[W]ell, they could 
always [have] tied her up with duct tape or ropes or masking tape,” 
and added, “could always have put her in the trunk of a car.” Defend- 
ant smoked numerous cigarettes, and Butts could not recall ever hav- 
ing seen him smoke before that moment. Sometime after Brenda and 
Gilbert Sykes arrived, Brenda threw her car keys to defendant. Appar- 
ently the Sykes’ car was blocking someone who wanted to leave. 
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Butts could not remember if defendant returned to the house after 
taking the keys. Butts stayed to watch the 11:00 p.m. news and left 
around midnight. Sometime late in the evening defendant left the 
house, saying he was going to make a telephone call and did not want 
to use his home telephone. Defendant did not want his telephone tied 
up because earlier he and someone else had gone to get a tap put on 
the telephone. Again, Butts could not recall when defendant returned 
or if he came back by the time she left. 


The next morning Butts went to defendant’s house around 8:00 
a.m., after she drove her younger son to school. She drove up the 
steep driveway, put on the emergency brake, and turned off the 
engine. She did not think anyone in the house was awake. She tapped 
on the side door, but no one answered. She started back to her car 
and was backing down the drive when she looked up and saw defend- 
ant. He had pulled a curtain: back and was looking out the dining 
room window. He was not wearing a shirt. Butts went back; defend- 
ant opened the kitchen door for her; and she asked if she had awak- 
ened the family. She asked if the family was hungry and wanted her to 
get some biscuits for them. About that time, the telephone rang, and 
defendant answered. He said, “[T|hey found Shirlene at Boswell’s 
Store. Let’s go.” He told Butts the caller was “Lois”; and Butts 
assumed he meant Lois Bass, the sister-in-law of the victim’s father. 
Defendant asked Butts to take Shane’s wife and children in Butts’ car. 
Defendant and his sons rode together, and the two parties drove to 
the site where the victim’s body was discovered. Butts testified fur- 
ther that she did not know when she arrived at defendant’s house that 
a body had been discovered. 


Sheriff Wayne Gay testified that about 7:50 a.m. on 12 April, he 
received a telephone call from defendant, who wanted to know if 
there was any more information about his wife’s disappearance. 
Sheriff Gay talked for a few minutes about the investigation but was 
interrupted by a radio communication that a body had been located. 
Defendant inquired if it was his wife. Sheriff Gay replied that he did 
not know yet and did not know exactly where the body was; he knew 
only that a body was found somewhere in the Stantonsburg commu- 
nity. He testified, “I informed Mr. Baker, at that time, that I would get 
back with him just as soon as we had some details concerning the 
information on the body.” He did not give defendant any road or route 
numbers. In addition, “I did tell [defendant] it was a body of a female 
that had been found but did not tell him whether it was white or 
black.” Further, Sheriff Gay cid not mention Boswell’s Store and did — 
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not know the body was there until he went with other officers to the 
scene. Nevertheless, within thirty minutes a deputy informed the 
sheriff that defendant was at the scene. The sheriff spoke to defend- 
ant, his children, and the victim’s mother and told them the body was 
that of Shirlene Baker. Defendant asked if his wife was dead and how 
she had been killed. Defendant asked how she was dressed, the sher- 
iff said she was naked, and defendant asked if she had been raped. 


Lois Bass testified that she did not telephone defendant on the 
morning of 12 April. However, she had a scanner and was listening to 
it that morning when the victim’s body was discovered. 


Willie Newsome testified that he lived near Haywood, between 
Saratoga and Stantonsburg. On the night of 11 April 1988 he stopped 
at a friend’s house on a dirt road that was called lovers’ lane. It was 
around 8:00 p.m. and dark; his car headlights were turned on. He saw 
a car turn off State Highway 222, drive just a little ways onto the dirt 
road, and stop. Newsome waited, thinking it was someone who 
wanted to ask him about his tobacco patch. He waited about twenty 
minutes to see if someone wanted his help. The car was either light 
blue or green and very dusty; it was a big car with four doors. 
Newsome testified it had pretty spokes, with the “fanciest looking 
rims on it.” Newsome had never seen the car before. The driver 
appeared to be in his forties; he had a beard. His arm was lying over 
something that looked like a bale of cotton or a fertilizer bag. 


Newsome was interviewed by Detective John Farmer on 12 April 
1988, the day after Newsome saw the car. On 12 May 1988, Farmer 
showed Newsome an array of seven photographs, and Newsome 
selected a photograph of defendant as resembling the man driving the 
car on the dirt road. Nevertheless, when shown the same photographs 
at trial, Newsome first selected a photograph of Captain D.A. Jordan 
of the Wilson Police Department, then selected a photograph of 
defendant, and finally selected one of someone known to Farmer only 
as “Watson.” 


Brenda Finch, a branch manager for Blazer Financial Services, 
testified that she knew both defendant and victim because they had 
an account with Blazer. In December 1987 the couple applied for a 
home equity loan to consolidate some of their bills. Finch testified, 
“The application was denied for excessive obligations[,] which means 
they had more going out than they had coming in.” Around the first 
week of January Finch told defendant about the denial, and he said, 
“I guess, damn it, I'll just file [for] bankruptcy.” Defendant was upset 
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that his loan application was denied. In Finch’s opinion, defendant 
could not have met his financial obligations without the victim's 
salary, nor could the victim have met the obligations without defend- 
ant’s salary. 


In addition to the testimony described hereinabove, Gilbert Sykes 
testified that he sold insurance, and defendant “bought [$]50 thou- 
sand on Shirl, as well as his own self.” Each spouse was the benefi- 
ciary of the policy on the other’s life. Defendant received the 
insurance money after the victim’s death. After defendant received 
the money, Gilbert himself had serious financial difficulties, bor- 
rowed money from the victim’s mother and from the defendant, and 
ended by declaring bankruptcy. By the time of trial, he was divorced 
from the victim's sister. 


At the close of State’s evidence, defendant moved to dismiss the 
charges against him. After hearing arguments, the trial court denied 
the motion and ruled that the case would go forward on the charges 
of first-degree murder, kidnapping, and common-law robbery instead 
of armed robbery. 


Defendant’s evidence included testimony from his sons and 
daughter-in-law, Michelle Baker. Shane corroborated his father’s 
statement about the victim’s visit to his house on the Sunday evening 
before she disappeared. Shane testified that his mother called defend- 
ant that night around 9:45 p.m. To Shane’s knowledge, his father did 
not leave the house that night or the next morning. Around 6:45 a.m. 
on 11 April, Marlene Bass, Shane’s grandmother, telephoned and said 
the victim was missing from the store. Defendant told his son Ronald 
he should go to school, and defendant reset the alarm clock in case 
Ronald fell asleep again. Defendant and Shane dressed and left to go 
to the store; Shane drove. Later in the morning Shane went to 
Ronald’s school and brought him home. Shane also testified that as 
the day passed, defendant’s house and yard filled up with people. 
Shane recalled special instructions about using the telephone, keep- 
ing the line free, and not hanging up if someone called with a ransom 
demand. He also testified that someone called that night, and defend- 
ant said he was going across the street to make a telephone call. 
Defendant left but returned within ten minutes and did not leave the 
house again that night. Eventually the guests left, and the family went 
to bed around midnight. The house had two bedrooms. Shane, his 
wife, and their two children slept together in a water bed in a bed- 
room customarily used by Ronald. Ronald and defendant slept 
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together in a bed in the master bedroom. To the best of Shane’s 
knowledge, neither defendant nor anyone else left the house after the 
family went to bed. 


Shane testified further that around 8:00 a.m. on 12 April, someone 
knocked on the door of the house. Shane's wife got up, and Shane was 
putting on his clothes. Elizabeth Butts was at the door; she said she 
heard on a scanner that a body had been found on a dirt road between 
Stantonsburg and Saratoga. Within moments of Butts’ entering the 
house, the telephone rang, and defendant answered it. The family fin- 
ished dressing; and defendant, Shane, and Ronald left in one car. 
Butts and Shane’s wife and children rode in Butts’ car. Between 8:15 
and 8:30 a.m., they arrived at the end of the dirt road, but a deputy 
was blocking it. Soon the sheriff came, talked to them, and told them 
there was nothing they could do. After that, they returned home. 


However, on cross-examination, Shane admitted that his father 
could have left the house on the evening of 11 April without Shane’s 
knowledge. In addition, Shane at first testified that his family did not 
have a scanner but later said A.C. Hendricks had brought one to their 
house on Monday. Further, in a statement made on 26 April 1988, 
Shane did not mention that Butts told the family a body had been 
found. In a statement made in August 1989, Shane said for the first 
time that Butts was the source of the information. In addition, on 
cross-examination Shane said his father came into the kitchen and 
said the victim was found on a dirt road. Further, Shane did not hear 
defendant telephone the sheriff on the morning of 12 April 1988. 


On direct examination Shane also described an occasion before 
Christmas 1987 when defendant played the recording of the victim’s 
conversation with Marvin Bynum. Shane and his mother were sitting 
in the living room at defendant’s house, and defendant came in with 
the tape and started playing it. The victim left and went into the bed- 
room, Shane followed her and tried to talk to her, and the victim 
refused to discuss the matter. This was not the first time Shane had 
heard the recording. Defendant walked into the bedroom, and the vic- 
tim picked up a candle holder and threw it at the defendant. Shortly 
afterwards, the victim left. Defendant did not threaten the victim, but 
he was upset. After this incident defendant and victim attempted to 
reconcile their differences, and the family went to Virginia at Christ- 
mas. Shane also testified that even during times when his parents 
were separated, the victim would stay with her younger son if defend- 
ant was on the road. 
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On cross-examination Shane testified that the victim was not 
afraid of defendant. Shane knew that defendant was following the vic- 
tim or having her followed and that defendant put a tap on his home 
telephone. Shane also testified that his father would get drunk on 
weekends but usually passed out on the sofa at home. On redirect- 
examination Shane testified that he had never seen defendant strike 
or hit the victim. In addition, Shane did not sign any statements he 
made to officers during the investigation. 


Ronald Baker testified that he was aware that his parents were 
having marital difficulties. Defendant played the recorded conversa- 
tion and asked Ronald whom he thought the victim was talking to. 
Ronald recognized the male voice as that of Marvin Bynum, whom he 
had seen at the store where his grandmother worked. In addition, 
Ronald was at home on the night when Shane and the victim were 
talking and defendant played the tape again. Ronald was not in the 
room with Shane and the victim; Ronald was upset by the recording. 
Ronald generally corroborated other testimony about his parents’ 
separation and attempted reconciliation, Christmas trip to Virginia, 
and subsequent separation. On Sunday, 10 April, Ronald drove with 
some friends to Raleigh. They returned after dark and stopped at 
Winn Dixie at Parkwood Plaza, where Ronald saw his mother. She 
said she had just come from Rose’s and intended to buy some steaks 
at the grocery store. Ronald returned to defendant’s house around 
10:00 p.m.; defendant was watching a videotape and said the victim 
had brought it by. Ronald went to bed and did not hear anyone get up 
in the night. 


He was awakened on the morning of 11 April by defendant’s 
speaking on the telephone. Defendant told Ronald that the victim was 
missing from the store, Ronald could not do anything at the store, and 
Ronald should go to school. Ronald testified further that Shane 
brought him home from school and many people came to the house 
during the day. Ronald recalled seeing defendant leave with Gilbert 
for a television interview but could not recall defendant’s leaving at 
any other time. In the evenirig Ronald mostly stayed on the water bed 
in his bedroom. He went to bed in defendant’s bedroom around mid- 
night and did not think anyone left the house after that. Ronald did 
not know whether Butts knocked on the door on the morning of 12 
April. He testified that he was awakened by defendant's telling him a 
body had been found and then went with defendant to the dirt road. 


548 IN THE SUPREME COURT 


STATE v. BAKER 
[338 N.C. 526 (1994)] 


On cross-examination Ronald said that on one occasion he went 
with defendant to the store where the victim worked. Defendant got 
a recording device out of the office and took it home. Ronald tried to 
help defendant connect the device, which came from Radio Shack, to 
the telephone in Ronald’s room. Defendant said, “I just want to find 
out who [sic] your mama's talking to.” Ronald also testified that 
defendant drank but, as Shane had said, would fall asleep on the sofa 
or chair. In addition, Gilbert Sykes had a dark blue, four-door auto- 
mobile with spoked wheels. 


Michelle Baker testified that she and Shane were married 7 
December 1984 and divorced 20 April 1989. They lived with Shane's 
parents for about a year and a half, moved out on their own, moved 
in again with Shane’s parents, and then moved out again. She and 
Shane separated around June of 1987, Michelle went to live in Green 
Briar trailer park, and Shane moved back in with his parents. At the 
time of the trial, their daughter Lauren was six years old, and daugh- 
ter Ashley was five years old. Michelle knew the layout of defendant’s 
house well and also described the driveway, which was extremely 
narrow and steep. She and Shane usually parked their car in the 
backyard. : 


Around 5:00 p.m. on Monday, 11 April, Michelle went to pick up 
her daughters at her mother’s house. Her mother told her the victim 
was missing, and Michelle went directly to defendant’s house to be 
with Shane, even though they were separated. She arrived there 
between 5:30 and 6:00 p.m., and defendant had just returned from a 
television interview at the store. Many friends and neighbors were at 
the house, some standing out in the yard and others inside the house. 
During that evening Michelle saw defendant leave the house once, 
around 8:15. He left with Gilbert Sykes to get a pack of cigarettes; the 
two were gone about fifteen minutes. She heard defendant say not to 
tie up the telephone; but if it rang and no one spoke, not to hang up. 
She understood the telephone was tapped to find out where incoming 
calls were coming from. Around 9:30, the telephone rang, she 
answered, and no one spoke. She said aloud, “They won't talk to me.” 
Defendant said, “Don’t hang the phone up. I have to go across the 
street.” Michelle did not actually see defendant leave the house, but 
he returned within seven minutes. Around 10:00, people began to 
leave; and by midnight, the only people at the house were defendant, 
Ronald, Shane, Michelle, and her daughters, whom Michelle’s mother 
had brought over sometime that evening. Michelle was sitting in the 
den, looked out the window, and saw a car stop directly in front of the 
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house. Defendant told everyone to stay inside; and he and Shane went 
out, but the car turned in the driveway of the house across the street 
and then sped away. After this, the family went to bed; and Shane and 
Michelle got into the water bed in Ronald’s room, where their two 
daughters had already fallen asleep. The room was over the driveway; 
cars could not get through to the backyard unless they passed direct- 
ly under the bedroom window. Michelle had difficulty going to sleep; 
she remembered looking at the clock for the last time at 4:05 a.m. She 
did not hear anyone leave the house that night. 


The next thing she heard was a knock on the side door. She was 
already dressed and got up to answer the door. When she opened the 
door, Elizabeth Butts stepped inside, and the telephone rang. Defend- 
ant said, “I got it.” Butts said something about breakfast, and Michelle 
went back to the bedroom to help her daughters dress. She heard the 
telephone in defendant’s room hit the marble top of a bedside table. 
Defendant came through the house and said, “They found my Shirl. 
We got to go.” Michelle and her daughters rode with Elizabeth Butts, 
and they did not stop at the dirt road. Instead, Butts drove to her 
house because she had a scanner and thought they could learn more 
there than from standing on the road. At Butts’ house, Michelle called 
her mother and then she returned to defendant’s house. Sometime in 
mid-afternoon, Michelle, Shane, and some others went back to the 
site where the victim’s body had been found. 


Michelle also testified that she suspected the victim had been 
cheating on defendant. Michelle had observed that sometimes 
defendant would drink and pass out; and the victim would get in her 
car, say she would be back in a little while, and would stay gone for 
up to one and one-half hours. Michelle had never seen defendant 
become violent towards the victim. Once Michelle saw the victim go 
after the defendant with a poker because he was trying to open the 
fireplace and burn the room. 


On cross-examination Michelle was confronted with a statement 
she made on 10 August 1988, in which she said tnat during the 
evening of 11 April 1988, she left defendant’s house on two occasions, 
once for about ten minutes, when she went to the grocery store, and 
again for about an hour, when she took one of her daughters some- 
where. Michelle denied having made the statement. She reiterated 
that around 8:00 that night, she saw defendant leave with Gilbert 
Sykes. In addition, she did not watch him as he left to check on the 
telephone call or as he returned, but she knew he came back. Further, 
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when Elizabeth Butts came to the door on the morning of 12 April, 
she did not say anything about a body. Instead, Butts said, “I brought 
breakfast.” In addition, in contrast to Shane’s testimony, Michelle did 
not remember his having asked defendant where the victim’s body 
was found or defendant's having answered that it was down the dirt 
road to the right going into Saratoga. Moreover, she did not recall say- 
ing on 5 March 1992 that Shane asked the question and defendant 
gave the answer testified to by Shane. Further, she did not hear any- 
one make a telephone call from the house that morning. Confronted 
again with her 10 August 1988 statement, in which she also said she 
felt like defendant had killed the victim, Michelle again denied mak- 
ing the statement. 


State’s rebuttal evidence included the testimony of Elizabeth 
Butts that on the morning of 12 April, when she saw defendant stand- 
ing in the window of the kitchen-dining room, she got back out of her 
car and returned to the door. Defendant, not Michelle, opened the 
door for her. Butts did not really give defendant a chance to speak; 
she began to say she had not wanted to wake the family. She told 
defendant she came by to see if they wanted her to go to a conven- 
ience store and get them some biscuits. She did not have any food 
with her, having just driven her son to school. Although she con- 
stantly listened to a scanner at home, she had not heard anything 
about the discovery of a body. She was sure of this because she 
learned later that her elder son, who was sick and at home, heard the 
news on the scanner. When Butts returned home with Michelle and 
her daughters, Butts’ son told Butts that he thought about calling her 
at defendant’s house, knowing that she was on the way there and did 
not know about the body. Butts reiterated that she did not tell anyone 
in defendant’s household about the discovery of a body because she 
did not know it herself. The first time she learned about it was at 
defendant's house, where the telephone rang within moments of her 
arrival. Butts had been talking to Shane and was talking to Michelle 
when defendant said, “They found, Shirl’s—-at Boswell’s Store. Let’s 
go.” Butts asked defendant who had telephoned and testified, “[H]e 
said Lois.” Asked whether defendant gave any directions, Butts testi- 
fied, “That’s all I knew. What he said. Which I knew where Boswell 
Store was.” On redirect, Butts clarified that from defendant’s words, 
she thought the victim was still alive. In addition, Michelle first spoke 
to Butts when Michelle came out of the bedroom door. 


Detective Farmer testified that in Michelle’s 10 August 1988 
statement, 
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Michelle stated Elizabeth Butts was at [defendant’s] Tuesday 
morning when the telephone rang, and [defendant] said he would 
get it. 


She said that [defendant] answered it in another room and 
said that Shirlene has been found. 


Michelle said that [defendant] had been awake and was 
dressed when the telephone rang. 


Michelle did not mention opening the door for Butts or say Butts 
informed the family that a body had been found. Moreover, in her 
statement made 5 March 1992, Michelle said that defendant “was 
drinking; was drunk and made a statement that if Shirlene was seeing 
then , that he ought to kill her.” Also in that statement Michelle 
said that on the morning of 12 April, the telephone rang and defend- 
ant answered it. She heard the telephone hit the table, and defendant 
came out and stated, “They found my Shirl.” As the family went out 
the door, Shane asked where, and defendant replied that she was 
found down the dirt road on the right, going to Saratoga, in the bend. 
Again, Michelle did not mention opening the door for Butts or that 
Butts told the family a body had been found. 





At the close of all the evidence defendant renewed his motion to 
dismiss the charges against him. The trial court denied the motion. 


JURY SELECTION 


[1] Defendant’s sole contention is that excusal of a prospective juror 
for cause violated the standard articulated in Wainwright v. Witt, 469 
U.S. 412, 83 L. Ed. 2d 841 (1985). We disagree. 


In capital cases, venirepersons who express opposition to the 
death penalty may be removed for cause if their opposition would 
prevent or substantially impair the performance of their duties as 
jurors in accordance with their instructions and oaths. Jd. at 424, 83 
L. Ed. 2d at 851-52. Where a person’s responses to questions indicate 
he does not believe in the death penalty and this belief would inter- 
fere with the performance of his duty at the guilt-innocence phase or 
sentencing proceeding, such responses show that he cannot fulfill the 
obligations of a juror’s oath to follow the law in carrying out his 
duties as a juror; and the trial court does not err in excusing him for 
cause, State v. Syriani, 333 N.C. 350, 371, 428 S.E.2d 118, 129, cert. 
denied, —~ U.S. —-, 126 L. Ed. 2d 341 (1993), reh’g denied, —— U.S. 
—, 126 L. Ed. 2d 707 (1994). 
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In the instant case, prospective juror Reid was questioned exten- 
sively by the prosecutor, trial court, and defense counsel. In answer 
to the prosecutor’s questions, she first said she had no moral or reli- 
gious beliefs against the death penalty but later said she could not 
return a death sentence recommendation. Finally she said she would 
vote against death, no matter the facts or circumstances. Upon State’s 
challenge for cause, the trial court questioned Reid, who first said she 
could set aside her own personal feelings and vote for death but later 
said her conscience would not permit her to stand up in open court 
and announce her verdict before all concerned. The court noted for 
the record that Reid was “struggling with these questions and at this 
moment she is tearful and she is also pregnant.” 


Defense counsel argued that Reid seemed perfectly qualified to 
decide the issue of guilt or innocence but because she 


has not been entirely death qualified to satisfy the State[,] she has 
to be excused for cause when she has certainly stated that she 
could answer the question of guilt or innocence without any 
reservation at all. She could go in the back room and make the 
decisions that were necessary and though she may not agree with 
the law, she would follow the law. Yet she would not want to be 
exposed to the situation of having to come into the courtroom 
and face the Court and face the Defendant and make an overture 
that would be inconsistent with her conscience but not incon- 
sistent with her guidance in regard to the law. That’s saying to me 
that we've got to have death qualified jurors that are conviction 
prone in all cases and that if we sit here as people that do not 
believe in the death penalty, we're going to be having a Defendant 
tried by death qualified jurors not being qualified at all to be tried 
by his own peers, that it seems totally unfair to me and he has a 
right to be so tried[,] I think[,] and that the argument that I make 
is nothing new to you but this lady has been the best example I’ve 
seen of someone that will follow the law completely, doesn’t like 
the law, but is qualified to serve, yet though she doesn’t want to 
espouse a cause that she doesn’t believe in, we have to excuse her 
and I just don’t think it’s right. I don’t think the law is intended to 
be that way and I[ seriously object to her being excuse[d]. 


After listening to this argument, the trial court observed “that a part 
of the guror’s duty and oath is to submit to polling after a sentence 
recommendation has been made and if the juror is unwilling to 
submit herself to be polled, then that would be a violation of her 
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duty and a violation of her oath and would also disqualify her from 
service.” (Emphasis added.) Defense counsel argued further that Reid 
had equivocated but had been sufficiently rehabilitated under 
Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776 (1968), and 
Davis v. Georgia, 429 U.S. 122, 50 L. Ed. 2d 339 (1976). The trial court 
then found and concluded that Reid’s views would prevent or sub- 
stantially impair the performance of her duty as a juror in accordance 
with the court’s instructions and her oath and granted State’s chal- 
lenge for cause. 


The arguments and responses quoted above show that this issue 
was examined carefully and resolved correctly by the trial court. 
Since Reid’s responses showed that if the recommendation were for 
death, she could not fulfill a juror’s duty to state this when polled, we 
hold the trial court did not err in granting State’s challenge for cause 
and excusing her. 


GUILT-INNOCENCE PHASE 


[2] Defendant first contends the trial court committed reversible 
error by allowing William Brice to testify that at the time of trial he 
was “positive” and had “no doubt whatsoever” that on the morning of 
11 April he saw defendant with the victim. Defendant argues the tes- 
timony deprived him of his federal and state constitutional rights. On 
20 March 1992 defendant moved iz limine to preclude Brice from tes- 
tifying as to facts related and/or remembered since undergoing hyp- 
nosis on 13 January 1989. The record shows that at trial the court was 
aware of a pretrial order prohibiting Brice from testifying as to state- 
ments made after hypnosis. In addition, Assistant District Attorney 
Josephs stated that he understood nothing Brice revealed after hyp- 
nosis was admissible. Brice testified that in his first conversation 
with authorities he described seeing only a white man, a black man, 
and the victim. In his second conversation he said he thought defend- 
ant was there. Further, only after thinking about it extensively, did 
Brice say he was positive that he saw defendant. Josephs asked, “Is 
there any doubt in your mind that’s who you saw there that morning?” 
and “Are you positive now?” Defendant argues these questions vio- 
lated the ban on hypnotically refreshed testimony. We do not find 
defendant’s arguments persuasive. 


“(H]ypnotically refreshed testimony is inadmissible in judicial 
proceedings.” State v. Peoples, 311 N.C. 515, 533, 319 $.E.2d 177, 188 
(1984). Notwithstanding this rule of inadmissibility, not all testimony 
of a previously hypnotized witness is barred. Such a witness may tes- 
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tify “as to facts which he related before the hypnotic session.” State 
v. Annadale, 329 N.C. 557, 570, 406 S.E.2d 837, 845 (1991). 


“Error may not be predicated upon a ruling which admits or 
excludes evidence unless a substantial right of the party is affected, 
and [if] the ruling is one admitting evidence, a timely objection or 
motion to strike appears of record.” N.C.G.S. § 8C-1, Rule 103(a)(1) 
(1992). “In criminal cases, a question which was not preserved by 
objection noted at trial and which is not deemed preserved by rule or 
law without any such action, nevertheless may be made the basis of 
an assignment of error where the judicial action questioned is specif- 
ically and distinctly contended to amount to plain error.” N.C. R. App. 
P. 10(c)(4). 


In the instant case, the record shows defendant did not object at 
trial, but before this Court defendant does not argue plain error. The 
record shows further that during pre-hypnosis interviews, Brice pos- 
itively identified defendant. Since Brice’s answers referred to facts he 
related before his hypnotic session, the trial court did not err in 
admitting the testimony. Since there was no error, there could be no 
plain error. State v. Torain, 316 N.C. 111, 123, 340 S.E.2d 465, 468, 
cert. denied, 479 U.S. 836, 93 L. Ed. 2d 77 (1986). Therefore, we over- 
rule this assignment of error. 


[3] Defendant’s next contention is that the trial court erred in per- 
mitting Agent Ratley to opine that Marvin Bynum had no motive for 
the murder. Again we disagree. 


Ratley’s testimony was as follows: 

Q. Was Marvin Bynum ever a suspect? 

A. Fora short period of time, yes, sir, he was. 

@. Why was he [a] suspect only for a short period of time? 


A. He was a suspect to such time that we could run out the story 
that he had given us of the alibi he established for himself, and 
determined to ourselves that he had no motive for the murder. 


Mr. MartTIN: Well— 
Q. This alibi? 
Mr. MARTIN: Objection to the conclusion, Your Honor. 


Motion to strike. 
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THE Court: Overruled. 
This alibi, was that checked out? 
Yes, sir, it was. 


Did it check out? 


OP © 


A. Yes, sir. From both Monday and Tuesday morning, the stories 
he had given us were corroborated by other witnesses. 


Defendant argues that Agent Ratley’s testimony that Marvin 
Bynum had no motive for the murder was not permissible opinion tes- 
timony by a lay witness under N.C.G.S. § 8C-1, Rule 701. Agent Ratley 
made this statement as part of his answer to a specific inquiry as to 
why Marvin Bynum was a suspect for only a short period of time. 
Assuming that the objected-to statement was an opinion or inference, 
we conclude the statement was admissible under Rule 701 as an infer- 
ence “(a) rationally based on the perception of the witness and (b) 
helpful to... the determination of a fact in issue.” N.C.G.S. § 8C-1, 
Rule 701 (1992). 


Defendant had cross-examined Marvin Bynum extensively con- 
cerning his involvement with the victim and his potential involvement 
in the victim’s death. Under these circumstances the State was en- 
titled to have an investigating officer testify in rebuttal as to why 
Marvin Bynum had been eliminated as a suspect. The evidence was 
relevant and its probative value was not substantially outweighed by 
the danger of unfair prejudice. Accordingly, the trial court did not 
abuse its discretion in admitting the evidence. This assignment of 
error is overruled. 


[4] Defendant next contends the trial court erred in admitting the tes- 
timony of witnesses—Sherill Denise Edwards, Rita Cooper, James 
Lucas, Paula Bynum, and Carol Farmer—who related statements of 
the victim about threats defendant made against her and her fear of 
him. Defendant first argues that the trial court erred in admitting the 
testimony under N.C.G.S. § 8C-1, Rule 804, because the court failed to 
make a preliminary finding that the declarant, the victim, was unavail- 
able to testify. We disagree. 


Certain hearsay statements are recognized as exceptions to the 
general hearsay ban if the declarant is unavailable to testify in court. 
N.C.G.S. § 8C-1, Rule 804 (1992). “Unavailability” exists where the 
declarant is dead. Jd. Rule 804(a)(4). This Court has said that if the 
declarant is dead, the trial court’s determination of unavailability 
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“must be supported by a finding that the declarant is dead, which 
finding in turn must be supported by evidence of death.” State v. 
Triplett, 316 N.C. 1, 8, 340 S.E.2d 736, 740 (1986). 


In the instant case, State’s witnesses Captain D.A. Jordan and Dr. 
Thomas Hooper both testified that on 12 April 1988 the victim was 
dead. Immediately after Hooper’s testimony, the State presented the 
testimony of Dr. Page Hudson, who performed the autopsy on the vic- 
tim’s body. All this evidence was admitted before the testimony of any 
witness now challenged by defendant. Hence, there was ample evi- 
dence of death to support the finding required by Triplett. Moreover, 
the first time the State attempted to introduce hearsay statements of 
the victim was through the testimony of Marvin Bynum, who did not 
testify until after Jordan, Hooper, and Hudson. While considering 
defense counsel’s arguments against admitting the hearsay, the court 
stated that the issue was “the believability of the declarant... [w]ho 
is unavailable.” Moreover, in the written order excluding the hearsay 
testimony of Marvin Bynum and in the orders admitting the hearsay 
testimony of Edwards, Cooper, Dew, Lucas, Paula Bynum, and 
Farmer, the trial court specified that the statements were those “of 
the decedent.” Since the record shows the trial court did not fail to 
make the finding required by Triplett, we conclude the trial court did 
not err. 


[5] Defendant also argues that the trial court erred in not specifying 
which exception governed admissibility of the testimony of Edwards, 
Cooper, Dew, Paula Bynum, and Farmer. Defendant concedes that the 
transcript clearly indicates Lucas’ testimony was admitted under the 
Rule 804(b)(5) exception and that the record includes individual writ- 
ten orders admitting all the witnesses’ testimony. Moreover, we find 
that the written order excluding the victim’s statements to Marvin 
Bynum states, “The proffered statements do not possess equivalent 
circumstantial guarantees of trustworthiness as required by Rule 
804(B)(4) [sic] of the Rules of Evidence.” The better practice would 
have been for the trial court to specify in the other orders that the 
evidence was admissible under Rule 804(b)(5). However, from the 
transcript and the nearly identical findings and conclusions in all the 
written orders in the record, it is clear that the hearsay testimony 
admitted by the court was admitted pursuant to Rule 804(b)(5). 
Therefore, omission of the rule number from the orders admitting the 
testimony was harmless. Cf. State v. Smith, 315 N.C. 76, 97, 337 
S.E.2d 833, 847 (1985) (holding that before admitting Rule 803(24) 
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hearsay statements, the trial court must enter in the record appropri- 
ate statements, rationale, or findings of fact and conclusions of law). 


[6] Defendant argues further that there was insufficient evidence to 
allow the trial court to find and conclude that the victim’s statements 
were worthy of belief. Again, we disagree. 


In weighing the circumstantial guarantees of trustworthiness of a 
hearsay statement for purposes of Rule 804(b)(5), the trial judge must 
consider such factors as (i) assurances of the declarant’s personal 
knowledge of the underlying events, (ii) the declarant’s motivation to 
speak the truth, (iii) whether the declarant ever recanted the state- 
ment, and (iv) nature and character of the statement and relationship 
of the parties. Triplett, 316 N.C. at 10-11, 540 S.E.2d at 742. Where the 
declarant and witness enjov a close friendship, the declarant is very 
likely to be honest in her statements. Jd. at 11, 340 S.E.2d at 742. Fur- 
ther, Triplett teaches that a victim-declarant’s statements to a law 
enforcement officer describing (i) ill will between the defendant and 
herself and fear of the defendant and (ii) prior attacks by the defend- 
ant and the victim’s fear are likely to possess the required guarantees. 
316 N.C. at 12, 340 S.E.2d at 743. 


In the instant case the record shows the challenged hearsay state- 
ments concerned defendant’s threats and the victim’s fear. The trial 
court found that a confidential and trusting relationship existed 
between the victim and Edwards, Cooper, Dew, Paula Bynum, and 
Farmer. The court found further that when the victim made state- 
ments to Lucas, he was a law enforcement officer acting in the per- 
formance of his duty. Under Triplett, these findings were adequate to 
support the court’s conclusions that the statements possessed cir- 
cumstantial guarantees of trustworthiness. Therefore, we conclude 
the trial court did not err. 


[7] Defendant’s next contention is that the trial court erred in deny- 
ing his motion to dismiss the charge of first-degree murder made at 
the close of State’s evidence and renewed at the close of all the evi- 
dence. Defendant concedes the evidence showed that the victim died 
by virtue of a criminal act but argues the evidence was insufficient to 
show that defendant committed that act. We do not find defendant’s 
argument persuasive. 


Recently the Court reiterated the standard of review applicable to 
defendant’s contention. We said as follows: 
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The law regarding denials of motions to dismiss in criminal 
trials is well settled. This Court reviewed the law in State v. 
Powell, 299 N.C. 95, 261 S.E.2d 114 (1980): 


Upon defendant’s motion for dismissal, the question for 
the Court is whether there is substantial evidence (1) of each 
essential element of the offense charged, or of a lesser 
offense included therein, and (2) of defendant’s being the per- 
petrator of such offense. If so, the motion is properly denied. 


If the evidence is sufficient only to raise a suspicion or 
conjecture as to either the commission of the offense or the 
identity of the defendant as the perpetrator of it, the motion 
should be allowed. 


Id. at 98, 261 S.E.2d at 117 (citations omitted). In reviewing chal- 
lenges to the sufficiency of evidence, we must view the evidence 
in the light most favorable to the State, giving the State the bene- 
fit of all reasonable inferences. State v. Benson, 331 N.C. 587, 544, 
417 S.E.2d 756, 761 (1992). Contradictions and discrepancies do 
not warrant dismissal of the case but are for the jury to resolve. 
Id. The test for sufficiency of the evidence is the same whether 
the evidence is direct or circumstantial or both. State v. Bullard, 
312 N.C. 129, 322 S.E.2d 370 (1984). “Circumstantial evidence may 
withstand a motion to dismiss and support a conviction even 
when the evidence does not rule out every hypothesis of inno- 
cence.” State v. Stone, 323 N.C. 447, 452, 373 S.E.2d 430, 433 
(1988). If the evidence presented is circumstantial, the court must 
consider whether a reasonable inference of defendant's guilt may 
be drawn from the circumstances. Once the court decides that a 
reasonable inference of defendant’s guilt may be drawn from the 
circumstances, then “‘it is for the jury to decide whether the 
facts, taken singly or in combination, satisfy [it] beyond a rea- 
sonable doubt that the defendant is actually guilty.’” State v. 
Thomas, 296 N.C, 236, 244, 250 S.E.2d 204, 209 (1978) (alteration 
in original) (quoting State v. Rowland, 263 N.C. 353, 358, 139 
S.E.2d 661, 665 (1965)). 


State v. Barnes, 334 N.C. 67, 75-76, 430 S.E.2d 914, 918-19 (1993); see 
also State v. Triplett, 316 N.C. 1, 6, 340 S.E.2d 736, 739 (stating that to 
withstand motion to dismiss, evidence need not be inconsistent with 
every reasonable hypothesis of innocence). In addition, the trial court 
is to consider all evidence actually admitted, competent or incompe- 
tent, which is favorable to the State, disregarding defendant's evi- 
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dence unless favorable to the State. If not in conflict with State's 
evidence, defendant’s eviderice “may be used to explain or clarify the 
evidence offered by the State.” State v. Earnhardt, 307 N.C. 62, 67, 
296 S.E.2d 649, 653 (1982). 


In State v. Bryant, 334 N.C. 333, 482 S.E.2d 291 (1993), judgment 
vacated, —~ U.S. ——, 128 L. Ed. 2d 42, on remand, 337 N.C. 298, 446 
S.E.2d 71 (1994), the defendant did not contend the evidence was 
insufficient to prove any specific element of the offense of first- 
degree murder. The Court reemphasized that 


[w]here there is substantial evidence of each element of the 
offense charged—as here—the fact that there was “scant” physi- 
cal evidence, or inconsistencies in the evidence, is for the jury’s 
consideration. See State v. Earnhardt, 307 N.C. 62, 67, 296 S.E.2d 
649, 653 (1982). In addition, “the credibility of the witness’ identi- 
fication and the weight given his testimony is a matter for the jury 
to decide.” State v. Turner, 305 N.C. 356, 362, 289 S.E.2d 368, 372 
(citing State v. Green, 296 N.C. 183, 250 8.E.2d 197 (1978)); State 
v. Orr, 260 N.C. 177, 1382 S.E.2d 334 (1963); State v. Bowerman, 
232 N.C, 374, 61 S.E.2d 107 (1950). 


Id. at 337-38, 432 S.E.2d at 294. 


In the instant case, all State’s evidence tending to show defendant 
murdered his wife was circumstantial. Nevertheless, under the stand- 
ards set out above, there was abundant evidence from which the jury 
could infer defendant’s guilt. State’s evidence tended to show that 
defendant was enraged over the victim’s involvement with Marvin 
Bynum. Defendant uttered racial slurs; hounded, threatened and 
assaulted the victim; enlisted and attempted to enlist the aid of fami- 
ly members in intimidating her; and told others he would kill her. In 
addition to his motive of revenge, defendant both had and anticipated 
financial difficulties. Other evidence tended to show that neither rob- 
bery nor rape was a motive in the victim’s death. Defendant was seen 
with the victim on the morning of her disappearance under circum- 
stances which permitted an inference that he was restraining her. 
During the interval before she was found, defendant suggested that 
one person could overcome her strength by tying her up; and medical 
evidence showed the victim’s ankles and wrists were bound and 
something was around her neck. State’s evidence showed further that 
during the same interval there were times in which defendant’s 
whereabouts were unknown and a car like one to which he had 
access was seen on the road where her body was found, an area well 
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known to defendant, near his home, and having special significance 
in the couple’s earlier life. Moreover, the victim was murdered in the 
exact way in which defendant told others he would kill her; and 
defendant possessed a shotgun of the same type as the murder 
weapon. Finally, State’s and defendant’s evidence showed that by his 
actions on the morning when the victim was found, defendant indi- 
cated he had independent knowledge of the location of her body. 


All the evidence, taken most favorably for the State, was clearly 
sufficient to support a finding that defendant was the person who 
killed the victim. Therefore, we hold the trial court did not err in 
denying his motions to dismiss and submitting the case to the jury. 


[8] Defendant’s next contention is that the trial court erred in deny- 
ing his motions to dismiss the charge of robbery with a dangerous 
weapon and in submitting the charge of common-law robbery to the 
jury. Defendant argues there was insufficient evidence to show either 
that (i) the crime of common-law robbery was committed or (ii) 
defendant committed it. Again, we disagree. 


“To withstand a motion to dismiss a common law robbery charge, 
the State must offer substantial evidence that the defendant 
feloniously took money or goods of any value from the person of 
another, or in the presence of that person, against that person’s will, 
by violence or putting the person in fear.” State v. Davis, 325 N.C. 
607, 630, 386 S.E.2d 418, 480 (1989), cert. denied, 496 U.S. 905, 110 
L. Ed. 2d 268 (1990). 


In the instant case State’s evidence tended to show that on Sun- 
day, 10 April 1988, Paula Bynum had the duty of closing the store. She 
put the currency receipts for that day’s business and a cash register 
receipt in the safe; and she concealed the start-up money for the next 
day in the back room. On the next morning, around the time when the 
victim usually arrived at the store, defendant was seen holding her 
outside the store. Within minutes thereafter, a customer appeared, 
looking for the victim, whose car engine was warm. Shortly there- 
after, Deputy Gardner discovered the open safe and empty cash 
register. Other evidence showed over $2500 was missing. The disap- 
pearance of the money was discovered around thirty minutes after 
defendant was seen with the victim outside the store. That the victim 
was being held outside the store and left without her pocketbook 
indicated she was acting under force and, possibly, fear. All the evi- 
dence supports an inference that she did not voluntarily part with the 
money belonging to the store and that it was taken concurrently with 
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her abduction. Her forceful abduction and the taking of the money 
are so closely related in time as to form a continuous chain of events. 


Defendant argues that under State v. Moore, 312 N.C. 607, 324 
S.E.2d 229 (1985), the evidence disclosed no more than an opportuni- 
ty for defendant or others to have taken the money. However, in 
Moore, the victim discovered her wallet was missing some two hours 
after her encounter with defendant. During that time her purse, from 
which the wallet was taken, was left unattended in the store, whose 
back door was unlocked. Under these circumstances the Court found 
that anyone in the vicinity of the store, a high crime area, would have 
had opportunity to steal the wallet. /d. at 613, 324 S.E.2d at 233. 


Defendant’s case is easily distinguishable from Moore; and all the 
evidence, taken most favorably for the State, supports an inference 
that a common-law robbery was committed and defendant was the 
perpetrator. For these reasons we conclude the trial court did not err 
in denying defendant’s motion and submitting the charge to the Jury. 


[9] Defendant also contends the trial court erred in refusing to dis- 
miss the charge of first-degree kidnapping. Again, we disagree. 


Kidnapping is the confining, restraining, or removing from one 
place to another of a person sixteen years of age or over without the 
person’s consent and for a purpose prohibited by statute. N.C.G.S. 
§ 14-39 (1993). Even the removal of a clerk from that part of a con- 
venience store where the money is kept to some other location is suf- 
ficient to support the charge. State v. Davidson, 77 N.C. App. 540, 
543, 335 S.E.2d 518, 520, disc. rev. denied, 314 N.C. 670, 337 S.E.2d 
583 (1985), and disc. rev. denied, 315 N.C. 393, 338 S.E.2d 882 (1986); 
see also State v. Lowry, 263 N.C. 536, 541, 189 S.E.2d 870, 874 (stat- 
ing fact, not distance, of forcible removal, constitutes kidnapping), 
cert. denied, 382 U.S. 22, 15 L. Ed. 2d 16 (1965). Similarly, removal of 
a victim from one location to another prior to murdering her will sup- 
port a charge of kidnapping. State v. Garner, 330 N.C. 273, 294, 410 
S.E.2d 861, 873 (1991). 


Viewed most favorably for the State, the evidence showed 
defendant was seen restraining the victim outside the store within 
thirty minutes before her disappearance was discovered. The victim’s 
pocketbook remained in the store; her car remained parked outside. 
After her body was discovered, autopsy findings included that her 
stomach was empty, her bladder was full, and her ankles, wrists, and 
neck had been bound. All the evidence supports an inference that 
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defendant forcibly removed the victim from the store and restrained 
her for many hours for the purpose of killing her. Therefore, we con- 
clude the trial court did not err in denying defendant’s motion and 
submitting the charge to the jury. 


[10] Defendant next contends the trial court’s instruction on reason- 
able doubt was erroneous. We disagree. 


In accordance with defendant’s specific request the trial court 
instructed as follows: 


Now, what is a reasonable doubt? 


A reasonable doubt is a doubt based on reason and common 
sense arising out of some or all of the evidence that has been pre- 
sented or the lack or the insufficiency of the evidence, as the case 
may be. 


To put it a different way, proof beyond a reasonable doubt is 
proof that fully satisfies you or entirely convinces you of the 
Defendant’s guilt. 


Now, ladies and gentlemen, our Supreme Court has further 
defined reasonable doubt. 


The Supreme Court said a reasonable doubt is not a vain 
doubt; it’s not an imaginary or fanciful doubt, but it is a sane and 
rational doubt. 


When it is said that a Jury must be satisfied of the Defendant’s 
guilt beyond a reasonable doubt, it is meant that they must be 
fully satisfied or entirely convinced or satisfied to a moral cer- 
tainty of the truth of the charge. 


If, after considering, comparing and weighing all the evi- 
dence, the minds of the Jurors are left in such condition that they 
cannot say they have an abiding faith to a moral certainty, in the 
Defendant’s guilt, then they have a reasonable doubt. 


Otherwise not. 


The Court went on to say, ladies and gentlemen, a reasonable 
doubt as that term is employed in the administration of criminal 
law is an honest, substantial misgiving generated by the insuffi- 
ciency of proof, and it’s [sic] insufficiency which fails to convince 
your judgment and conscience, and satisfy your reason as to the 
guilt of the accused. 
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It is not a doubt suggested by the ingenuity of counsel or by 
your own ingenuity. Not legitimately warranted by the testimony 
or one born out of merciful inclination or disposition to permit 
the defendant to escape the penalties of the law or one prompted 
by sympathy for him or those connected with him. 


Defendant argues this instruction is nearly identical to that found 
unconstitutional in Cage v. Louisiana, 498 U.S. 39, 112 L. Ed. 2d 339 
(1990), overruled in part by Estelle v. McGuire, 502 U.S. 62, 116 
L. Ed. 2d 385 (1991), and State v. Montgomery, 331 N.C. 559, 417 
S.E.2d 742 (1992). Further, although the instruction was not identical, 
the trial court used a combination of terms similar to the combina- 
tions disapproved in Cage and Montgomery and stated the “moral cer- 
tainty” test twice. Citing Estelle v. McGuire, 502 U.S. 62, —-, 116 
L. Ed. 2d 385, 399, defendant argues there was a reasonable likelihood 
that the jury applied the instruction in a way that violated the Due 
Process Clause. 


Since defendant made a specific request for the instruction, even 
if the instruction was erroneous as a matter of law, defendant could 
not complain. N.C.G.S. § 15A-14438(c) (1988). However, in light of 
Victor v. Nebraska, —— U.S. ——, 127 L. Ed. 2d 583 (1994), we find no 
error in the instruction. 


In Victor, the Court stated as follows: 


Indeed, so long as the court instructs the jury on the necessity 
that the defendant’s guilt be proven beyond a reasonable doubt, 
see Jackson v. Virginia, 443 U.S. 307, 320, n. 14 (1979), the Con- 
stitution does not require that any particular form of words be 
used in advising the jury of the government’s burden of proof. Cf. 
Taylor v. Kentucky, 436 U.S. 478, 485-486 (1978). Rather, “taken 
as a whole, the instructions [must] correctly conve[y] the con- 
cept of reasonable doubt to the jury.” Holland v. United States, 
348 U.S. 121, 140 (1954). 


Id. at —, 127 L. Ed. 2d at 590 (emphasis added, alteration in original). 
The Court carefully considered defendant Sandoval’s argument that a 
modern jury would understand moral certainty “to allow conviction on 
proof that does not meet the beyond a reasonable doubt standard.” Id. 
at ——, 127 L. Ed. 2d at 595. The Court accepted “Sandoval's premise that 
‘moral certainty,’ standing alone, might not be recognized by modern 
jurors as a synonym for ‘proof beyond a reasonable doubt.’ ” [d. Never- 
theless, moral certainty language cannot be isolated out of context, and 
if the rest of the instruction lends content to the phrase, there is no 
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reasonable likelihood that a jury will understand “moral certainty to 
be disassociated from the evidence in the case.” Jd. at —-, 127 
L. Ed. 2d at 597. Although the Court did not condone use of moral cer- 
tainty, it concluded, “[I]n the context of the instructions as a whole 
we cannot say that the use of the phrase rendered the instruction 
given in Sandoval’s case unconstitutional.” Jd. 


Applying these principles, we conclude the trial court did not err 
in its use of moral certainty language. The rest of the instruction lent 
content to the phrase, and there is no reasonable likelihood that the 
jury understood moral certainty to be disassociated from the evi- 
dence in defendant's case. Reading the instruction in its entirety, and 
in light of Victor, we also reject defendant’s argument that any com- 
bination of terms in the definition of reasonable doubt constituted 
error. 


In Victor, the Court also considered defendant Victor’s argument 
“that equating a reasonable doubt with a ‘substantial doubt’ over- 
stated the degree of doubt necessary for acquittal.” Jd. at —-, 127 
L. Ed. 2d at 599. The Court emphasized that Cage “did not hold that 
the reference to substantial doubt alone was sufficient to render the 
instruction unconstitutional.” Jd. Instead, an instruction whose 
“context makes clear that ‘substantial’ is used in the sense of exist- 
ence rather than magnitude of the doubt,” will not be found 
unconstitutional. /d. 


In light of these principles we also reject defendant’s argument 
that the instruction was erroneous because it included the words sub- 
stantial misgiving. Since it also informed the jurors that a reason- 
able doubt is not a vain, imaginary, or fanciful doubt, the instruction 
properly focused on existence rather than magnitude of doubt. 


For all the foregoing reasons, we conclude the challenged 
instruction on reasonable doubt was not violative of the Due Process 
Clause. Therefore, we hold the trial court did not err in giving the 
instruction. 


[11) Defendant’s last contention arising from the guilt-innocence 
phase is that the trial court gave an erroneous instruction on the 
charge of first-degree kidnapping. We find no prejudicial error. 


After correctly instructing on the State’s burden of proving each 
element of this offense beyond a reasonable doubt, the trial court 
concluded as follows: “However, if you do not so find, or have a rea- 
sonable doubt as to one or more of these things, it would be your duty 
to return a verdict of guilty.” 
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This Court has repeatedly held that a lapsus linguae not called to 
the attention of the trial court when made will not constitute prejudi- 
cial error when it is apparent from a contextual reading of the charge 
that the jury could not have been misled by the instruction. F.g., State 
v. Laws, 325 N.C. 81, 98-99, 381 S.E.2d 609, 620 (1989), gudgment 
vacated, 494 U.S. 1022, 108 L. Ed. 2d 603 (1990), on remand, 328 N.C. 
550, 402 S.E.2d 573, cert. denied, 502 U.S. 876, 116 L. Ed. 2d 174, reh’g 
denied, 502 U.S. 1001, 116 L. Ed. 2d 648 (1991). In the instant case, the 
trial court repeatedly instructed the jury that the State had the burden 
of proving defendant was guilty beyond a reasonable doubt. The 
court also instructed that “fa]fter weighing all the evidence, if you are 
not convinced of the guilt of the defendant beyond a reasonable 
doubt, you must find him not guilty.” In addition, in its instructions on 
murder and common-law robbery, the court stated that if the jurors 
did not find each element had been shown, it would be their duty to 
return a verdict of not guilty. Reading the charge in its entirety, we are 
convinced the jurors could not have been misled by the omission 
complained of. Therefore, we hold there was no prejudicial error. 


For all the foregoing reasons, we conclude defendant received a 
fair trial free of prejudicial error. 


SENTENCING PROCEEDING 


Defendant contends the trial court erred in instructing the jury as 
to two statutory mitigating circumstances, namely, (i) that the 
defendant had “no significant history of prior criminal activity,” 
N.C.G.S. § 15A-2000(f)(1) (1988), and (ii) that he was “under the influ- 
ence of mental or emotional disturbance,” N.C.G.S. § 15A-2000(f)(2). 
We agree with this contention and so remand for a new capital sen- 
tencing proceeding. 


The United States “Constitution does not require a State to adopt 
specific standards for instructing the jury in its consideration of 
aggravating and mitigating circumstances.” Zant v. Stephens, 462 U.S. 
862, 890, 77 L. Ed. 2d 235, 258 (1983). Instead, “the sentencer must be 
allowed to consider in mitigation ‘any aspect of a defendant’s charac- 
ter or record and any of the circumstances of the offense that the 
defendant proffers as a basis for a sentence less than death.’ ” Delo v. 
Lashley, —— U.S. —~, —. 122 L. Ed. 2d 620, 626 (1993) (quoting 


Lockett v. Ohio, 438 U.S. 586, 604, 57 L. Ed. 2d 973, 990 (1978)). 


The Criminal Procedure Act provides that in capital sentencings, 
“i]Jnstructions determined by the trial judge to be warranted by the 
evidence shall be given by the court in its charge to the jury prior to 
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its deliberation.” N.C.G.S. § 15A-2000(b) (1988). Where there is no 
record evidence of a capital defendant’s criminal history, the (f)(1) 
mitigating circumstance may not be submitted to the jury. State v. 
Gibbs, 335 N.C. 1, 486 S.E.2d 321 (1993), cert. denied, —— U.S. —., 
129 L. Ed. 2d 881 (1994). Where there is evidence supporting this cir- 
cumstance, “it is the trial court’s duty ‘to determine whether a ratio- 
nal jury could conclude that defendant had no significant history 
of prior criminal activity.’” State v. Artis, 325 N.C. 278, 314, 384 
S.E.2d 470, 490 (1989) (quoting State v. Wilson, 322 N.C. 117, 148, 367 
S.E.2d 589, 604 (1988)), death sentence vacated, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 S.E.2d 827 (1991). 


In State v. Mahaley, 332 N.C. 583, 423 S.E.2d 58 (1992), evidence 
“tended to show that the defendant had no record of criminal convic- 
tions. Evidence of prior history of criminal activities was limited to 
that tending to show her use of illegal drugs and her theft of money 
and credit cards to support her drug habit.” Jd. at 597, 423 S.E.2d at 
66-67. This evidence “did not establish that the defendant had such a 
significant history of prior criminal activity that no rational jury could 
find the existence of” mitigating circumstance (f)(1). Jd. at 598, 423 
S.E.2d at 67. However, the trial court submitted as nonstatutory miti- 
gating circumstances (i) that the defendant had no history of violence 
or physical injury to others and (ii) that the defendant had no record 
of criminal convictions. The Court found error, stating as follows: 


The trial court’s submission of these two nonstatutory circum- 
stances was inadequate because the trial court gave the jury the 
discretion, if it found either circumstance to exist, to determine 
“whether you deem this to have mitigating value.” As a result of 
this instruction, the jury was not required to give any weight to 
such nonstatutory mitigating circumstances. By contrast, if a jury 
determines that a statutory mitigating circumstance exists, it 
must give that circumstance mitigating value. State v. Fullwood, 
323 N.C. 371, 373 S.E.2d 518 (1988). 


In Wilson, we recognized that there was no way of knowing 
whether the failure to submit a statutory mitigating circumstance 
to the jury might have tipped the scales in favor of the jury deter- 
mination that the aggravating circumstances outweighed the mit- 
igating circumstances and were sufficiently substantial to call for 
the imposition of the death penalty. Wilson, 322 N.C. at 146, 367 
S.E.2d at 606. “We have also recognized that common sense, fun- 
damental fairness, and judicial economy require that any reason- 
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able doubt regarding the submission of a statutory or requested 
mitigating [circumstance] be resolved in favor of the defendant.” 
State v. Brown, 315 N.C. 40, 62, 337 S.E.2d 808, 822 (1985). 


Id. at 598-99, 432 S.E.2d at 67. 


In the instant case, evidence showed defendant’s criminal record 
was limited to one conviction for driving while impaired. However, 
evidence also showed that his criminal history included threats 
against, and at least one assault on, the victim. 


[12,13] In submitting as a mitigating circumstance that “[t]he defend- 
ant has no record of criminal convictions,” the trial court erred in 
several ways. First, the legislature “has determined that certain cir- 
cumstances, aS a matter of law, have mitigating value and has 
expressly provided by statute for their submission to the jury under 
appropriate circumstances.” State v. Wilson, 322 N.C. 117, 144, 367 
S.E.2d 589, 605 (1988) (emphasis added). If the trial court concludes 
that evidence of such appropriate circumstances exists, it is without 
discretion to vary the wording of this mitigating circumstance. Next, 
by erroneously changing the wording of the circumstance, the court 
also suggested it ignored evidence of defendant’s uncharged crimes. 
Although the court’s instruction included language directing the 
jurors to consider whether defendant had any significant history of 
prior criminal activity, the court concluded the instruction as follows: 
“You would find this mitigating circumstance if you find, ladies and 
gentlemen, that the defenclant only has one conviction of driving 
while impaired on his record. And that this is not a significant history 
of prior criminal activity.” Assuming arguendo that the trial court in 
fact considered defendant’s criminal history as well as his criminal 
record, the jury’s consideration of this circumstance was limited to 
defendant’s record only. Finally, defendant contends, and we agree, 
that the trial court’s instructions erroneously permitted the jurors, if 
they found this circumstance to exist, to decide it was without 
weight. In its oral instructions to the jury, the trial court distinguished 
between the two statutory mitigating circumstances submitted and 
the five nonstatutory circumstances. As to the former, the court 
instructed that if one or more jurors found each such circumstance, 
they should write “Yes” on the form. As to the latter, the court 
instructed that if one or more jurors found each such circumstance 
and deemed it to have mitigating value, they should write “Yes” on the 
form. However, the issues and recommendation form given the jury 
did not make this critical] distinction. Instead, the jury was directed to 
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answer, as to all possible mitigating circumstances, whether “[o]ne or 
more of us finds this circumstance and deem [sic] it to have mitigat- 
ing value.” Thus the wording of the form directly contravened case 
law holding that having found the existence of a statutory mitigating 
circumstance, a jury may not refuse to give it weight or value. £.g., 
State v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 518, 533 (1988) CIf 
the jury finds the existence of a statutory mitigating circumstance, it 
has ‘found’ that circumstance and cannot determine that it does not 
have mitigating value.”), death sentence vacated, 494 U.S. 1022, 108 
L. Ed. 2d 602 (1990), on remand, 329 N.C. 233, 404 S.E.2d 842 (1991). 


This Court has no way of knowing how the trial court’s errors 
affected the jurors’ weighing of the aggravating and mitigating cir- 
cumstances. We cannot know whether, if they had been allowed to 
consider all evidence relevant to the (f)(1) circumstance, the jurors 
would have declined to find its existence. Moreover, we cannot know 
if the jury declined to give this mitigating circumstance any weight, 
thereby tipping the scales in favor of their determination that the 
aggravating circumstances outweighed the mitigating circumstances 
and were sufficiently substantial to call for imposition of the death 
penalty. Therefore, we cannot conclude that the error in failing to 
properly submit the (f)(1) statutory mitigating circumstance was 
harmless beyond a reasonable doubt. N.C.G.S. § 15A-1443(b); State v. 
Mahaley, 332 N.C. at 599, 423 S.E.2d at 68. 


Similarly, with respect to mitigating circumstance (f)(2), mental 
or emotional disturbance, it cannot be known whether the erroneous 
instruction on the issues and recommendation form functioned to 
permit the jury to decline to give any weight to this circumstance. For 
all the foregoing reasons we hold the trial court erred in its instruc- 
tions on both statutory mitigating circumstances; and because of 
these errors, defendant is entitled to a new capital sentencing 
proceeding. 


PRESERVATION ISSUE 


{14] Defendant also contends the trial court erred in denying his 
motion for a bill of particulars disclosing statutory aggravating cir- 
cumstances on which the State intended to rely in seeking the death 
penalty. Defendant concedes this issue was decided against his posi- 
tion in State v. Taylor, 304 N.C. 249, 283 S.E.2d 761 (1981), cert. 
denied, 463 U.S, 1213, 77 L. Ed. 2d 1398, reh’g denied, 463 U.S. 1249, 
77 L. Ed. 2d 1456 (1983). We note that a similar argument was rejected 
in State v. Roper, 328 N.C. 337, 366, 402 S.E.2d 600, 617 (1991), cert. 
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denied, 502 U.S. 902, 116 L. Ed. 2d 232 (1991). We have considered 
defendant’s argument on this issue and find no compelling reason to 
depart from our prior holdings. 


NO. 89CRS11600—FIRST-DEGREE MURDER OF SHIRLENE 
BAKER: NO ERROR IN THE GUILT PHASE; DEATH SENTENCE 
VACATED AND REMANDED FOR A NEW CAPITAL SENTENCING 
PROCEEDING. 


NO. 89CRS11601—FITRST-DEGREE KIDNAPPING: NO ERROR. 
NO. 89CRS11602—COMMON-LAW ROBBERY: NO ERROR. 





STATE OF NORTH CAROLINA vv. MARCUS LOIS CARTER, JR. 


No. 160A92 
(Filed 30 December 1994) 


1. Constitutional Law § 280 (NCI4th)— first-degree mur- 
der—motion to proceed pro se—inquiry by court 


The trial court did not err in a first-degree murder prosecu- 
tion by allowing defendant to proceed pro se where the court fol- 
lowed the mandatory inquiry required by N.C.G.S. § 15A-1242. 
State v. Pruitt, 322 N.C. 600, does not set forth any specific guide- 
lines relating to how the statutorily mandated inquiry must pro- 
ceed. The critical issue is whether the statutorily required 
information has been communicated in such a manner that 
defendant’s decision to represent himself is knowing and volun- 
tary; Judge Griffin’s inquiry elicited the required information and 
was therefore sufficient for him to determine that defendant’s 
decision was both knowing and voluntary. 


Am Jur 2d, Criminal Law §§ 764 et seq., 993 et seq. 


Accused’s right to represent himself in state criminal 
proceeding—modern state cases. 98 ALR3d 13. 


2. Jury §§ 205, 197 (NCI4th)— first-degree murder—jury 
selection-—excusals for cause—acquaintance with defend- 
ant or relative—pregnant juror 

The trial court did not err in a first-degree murder prosecu- 
tion by excusing for cause two prospective jurors after making its 
own inquiry of them and deciding that they could not be fair and 
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impartial because of their prior acquaintance with defendant or a 
relative of defendant, and one prospective juror who was in her 
eighth month of pregnancy and wha had indicated that she could 
go into labor if the trial lasted more than two weeks. 


Am Jur 2d, Jury §§ 265 et seq., 313 et seq. 


.Jury § 260 (NCI4th)— first-degree murder—jury selec- 


tion—peremptory challenges—racially neutral 


There was no error during jury selection in a first-degree mur- 
der prosecution where the defendant contends that the State 
exercised its peremptory challenges to exclude black jurors on 
the basis of race in violation of Batson v. Kentucky, 476 U.S. at 
89, but the prosecutor voluntarily gave reasons for the dismissal 
of each of the jurors in question, so that the question of whether 
defendant has made a prima facie showing of discrimination 
need not be addressed, and, of the black prospective jurors who 
were excused, two had relatives who had been involved in violent 
behavior; one of those failed to put the information on the juror 
questionnaire and the other would not give her views on the 
death penalty; another had significant gaps in his employment 
history like defendant and his response to the juror questionnaire 
indicated that he had some difficulty understanding instructions; 
another was excused because she worked as a guard on death 
row; and another was excused because he was not candid about 
his work record. The State’s excusal of these jurors was based on 
race-neutral reasons that were clearly supported by the individual 
jurors’ responses during voir dire. 


Am Jur 2d, Jury § 235. 


Proof as to exclusion of or discrimination against eligi- 
ble class or race in respect to jury in criminal case. 
1 ALR2d 1291. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


. Evidence and Witnesses § 305 (NCI4th)— first-degree 


murder—prior assault—admissible 


The trial court did not err in a prosecution for a first-degree 
murder committed in 1989 by admitting evidence of an assault 
committed by defendant in 1981, when he was thirteen, where 
there were unusual facts and strikingly similar acts in both crimes 
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so as to permit admission of the 1981 assault for purposes of 
proving identity. Because the prior crime here is offered to show 
identity rather than common plan or scheme, the passage of time 
in this case affects the weight of the evidence rather than its 
admissibility. The probative value of the evidence outweighs any 
potential for unfair prejudice because the identity of the perpe- 
trator was a critical issue at trial. 


Am Jur 2d, Evidence §§ 452 et seq. 


Admissibility of evidence of subsequent criminal 
offenses as affected by proximity as to time and place. 
92 ALR3d 545. 


. Evidence and Witnesses § 701 (NCI4th)— first-degree 
murder—prior assault—limiting instruction 


There was no error in a first-degree murder and attempted 
rape prosecution where the court admitted evidence of a prior 
assault and defendant contended that the court improperly 
instructed the jury as to the purpose of the evidence by failing to 
specify the charged offense for which the evidence could be con- 
sidered. The prior crime was relevant on the issue of the identity 
of the assailant as to both offenses. 


Am Jur 2d, Evidence §§ 1120 et seq., 1283. 


. Evidence and Witnesses § 981 (NCI4th)— first-degree 
murder—-prior trial—witness unavailable—mental illness 


There was no error in a first-degree murder prosecution 
where the court determined that a witness from defendant’s first 
trial was unavailable where the witness had been hospitalized in 
a psychiatric wing after she testified at the prior trial; she got out 
of her mother’s car at an intersection on the way to testify at this 
trial and was found by the police hiding at a friend’s house; a doc- 
tor testified that she would become more depressed if she testi- 
fied and that her depression could lead to suicide; the witness 
was located and brought into court; and she told the judge that 
she did not want to testify and would refuse to do so if ordered. 
N.C.G.S. § 8C-1, Rule 804(a)(4). 

Am Jur 2d, Evidence §§ 692 et seq. 

Admissibility of former testimony of nonparty witness, 
present in jurisdiction, who refuses to testify at subse- 


quent trial without making claim of privilege. 92 ALR3d 
1138. 
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Evidence and Witnesses §§ 315, 345 (NCI 4th) — attempted 
rape and first-degree murder—other offense—admissible 
on identity and intent 


The trial court did not err in a prosecution for attempted rape 
and first-degree murder by admitting evidence of another rape to 
which defendant pled guilty, where the similarity between the 
two crimes, closely connected temporally, clearly supports the 
admission of the other rape to prove identity and intent. N.C.G.S. 
§ 8C-1, Rule 404(b). 


Am Jur 2d, Evidence §§ 437 et seq., 452 et seq.; Rape 
§ 71. 


Admissibility, in rape case, of evidence that accused 
raped or attempted to rape person other than prosecutrix. 
2 ALR4th 330. 


. Evidence and Witnesses § 370 (NCI4th)— attempted rape 


and first-degree murder—other rape—common plan or 
scheme 


The trial court did not err in an attempted rape and first- 
degree murder prosecution by admitting evidence of another rape 
to show identity on the theory of common scheme or plan. 


Am Jur 2d, Evidence §§ 450 et seq.; Rape § 71. 


Admissibility, in rape case, of evidence that accused 
raped or attempted to rape person other than prosecutrix. 
2 ALR4th 330. 


Admissibility, under Rule 404(b) of the Federal Rules 
of Evidence, of evidence of other crimes, wrongs, or acts 
similar to offense charged to show preparation or plan. 
47 ALR Fed 781. 


. Evidence and Witnesses § 701 (NCI4th)— first-degree 


murder and attempted rape—evidence of another rape— 
instruction 


There was no error in a prosecution for attempted rape and 
first-degree murder in the trial court’s limiting instruction on evi- 
dence of another rape. The evidence was relevant and the instruc- 
tions properly expounded the theories underlying the admissibil- 
ity of the evidence. 


Am Jur 2d, Evidence § 1283. 
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Evidence and Witnesses § 1694 (NCI4th)— first-degree 
murder and attempted rape—photographs of victim and 
crime scene 


There was no plain error in an attempted rape and first- 
degree murder prosecution in the admission of photographs of 
the victim and the scene where the photographs were used to 
illustrate the pathologist's testimony concerning wounds on the 
body, the cause of death, and the crime scene. 


Am Jur 2d, Evidence §§ 960 et seq., 974. 


Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


Criminal Law § 1316 (NCI4th)— first-degree murder—sen- 
tencing—evidence of prior incidents—admissible 


The trial court did not err in a first-degree murder sentencing 
hearing by admitting testimony from defendant’s probation offi- 
cer that defendant was a fair probationer but consistently denied 
having a drug or alcohol problem despite the offer of assistance 
in making drug treatment available, and testimony that in the past 
defendant had punched his girlfriend and hit her with brass 
knuckles, cursed and spit on his girlfriend and the mother of his 
children and fought with officers who came to arrest him, and 
refused to enter a room and haggled with a courtroom deputy 
while in custody. This evidence was admissible to counter 
defendant’s evidence of his good character traits, to rebut the mit- 
igating circumstances submitted regarding defendant's age, his 
being a loving father and his good adaption to prison life, and to 
rebut the mitigating circumstance relating to defendant’s “misuse 
or abuse” of drugs. 


Am Jur 2d, Criminal Law §§ 598, 599; Evidence §§ 428, 
431. 


Court’s right, in imposing sentence, to hear evidence 
of, or to consider, other offenses committed by defendant. 
96 ALR2d 768. 


Evidence and Witnesses § 2916 (NCI4th)— first-degree 
murder—sentencing hearing—scope of cross-examination 


There was no error in a first-degree murder and attempted 
rape sentencing hearing where defendant contended that the 
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court erred by permitting the State to cross-examine his psychol- 
ogist beyond the scope of direct examination where the State’s 
questions regarding defendant’s ability to maintain an erection, 
his earlier expulsion from school, his disciplinary problems as a 
teenager, a 1981 robbery conviction, and his teenage rejection of 
attempts to alter his behavior were for the purpose of challenging 
the psychologist’s opinion that, even though defendant had been 
diagnosed as a teenager as being a Willie-M child prone to un- 
controllable violence, his problem on the night of the murder was 
likely drug and alcohol abuse which resulted in behavioral and 
mental problems and that defendant was so encumbered by drugs 
and alcohol on that night that he was incapable of sexual 
intercourse. 


Am Jur 2d, Witnesses §§ 471 et seq., 520. 


Criminal Law § 1345 (NCI4th)— first-degree murder—sen- 
tencing—aggravating circumstance—especially heinous, 
atrocious, or cruel 


The trial court in a first-degree murder sentencing hearing did 
not err by submitting the especially heinous, atrocious or cruel 
aggravating circumstance to the jury where the State’s evidence 
showed that defendant ripped off Amelia Lewis’s pants on a cold 
night in December in a back alley and covered her body with 
abrasions and lacerations as she struggled against him; Amelia 
called out numerous times to defendant, “please don’t kill me, I 
will do anything if you don't kill me”; defendant silenced her by 
squeezing his hands around her neck; Amelia fought for some 
time, desperately trying to remove his hands, digging her nails 
into her own skin, to no avail; she struggled for at least two min- 
utes, with defendant’s hands pressed firmly around her neck, 


before losing consciousness; death from manual strangulation 


would have taken at least four minutes; and defendant was not 
satisfied with the expedience of her death, so he pounded her in 
the head several times with a brick. This evidence, when viewed 
in the ight most favorable to the State, was sufficient to support 
an inference that the murder was physically agonizing or other- 
wise dehumanizing to the victim; furthermore, the facts of this 
case support an inference that the murder involved the infliction 
of psychological torture. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
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der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Criminal Law §§ 1339, 1347 (NCI4th)— first-degree mur- 
der—sentencing—aggravating circumstances—course of 
conduct—murder committed during attempted rape 


The trial court did not err during a sentencing hearing for 
first-degree murder and attempted rape by submitting to the Jury 
the aggravating circumstances that defendant engaged in a 
course of conduct including other violent crimes and that the 
murder was committed during the course of an attempted rape 
where there was evidence that defendant had committed another 
rape later in the evening and that he had attempted to rape the 
murder victim. Although defendant contends that it was not made 
clear to the jury whether the course of conduct aggravating cir- 
cumstance was based on the other rape or on the attempted rape 
of the murder victim, the instruction on course of conduct made 
clear that the jury was to consider a crime of violence by defend- 
ant against another person, referring to a person other than the 
rape victim, and the circumstance that the murder was commit- 
ted during another felony referred to an attempt to commit rape. 
The jury must have understood which respective felonies formed 
the basis of each of the aggravating circumstances submitted. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post Gregg cases. 
65 ALR4th 838. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Criminal Law § 1339 (NCI4th) — first-degree murder—sen- 
tencing—aggravating circumstance—murder committed 
during attempted rape—evidence sufficient 

The trial court did not err in a first-degree murder sentencing 
hearing by submitting the aggravating circumstance that the mur- 
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der was committed during an attempted rape where defendant 
contended that there was no evidence of an initiation of sexual 
intercourse, forcible or otherwise, between defendant and the 
victim, but the victim’s left pant leg was completely off when her 
body was discovered, her panties were down and her brassiere 
was above her breasts; she had multiple abrasions and lacera- 
tions; the defendant’s clothes had blood on them of the same type 
as that of the victim; and there was evidence that shortly after 
defendant murdered Amelia Lewis he raped Kesha Davis. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Constitutional Law § 371 (NCI4th)— first-degree mur- 
der-——-death penalty—constitutional 


The North Carolina death penalty is neither vague nor over- 
broad and is not applied in a discriminatory and discretionary 
manner. 


Am Jur 2d, Criminal Law § 628. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed or car- 
ried out. 90 L. Ed. 2d 1001. 


Criminal Law § 1323 (NCI4th) — first-degree murder—sen- 
tencing—instructions—mitigating circumstances—“may” 
rather than “must” 

The trial court did not err during a first-degree murder sen- 
tencing hearing by instructing the jury that it “may” rather than 
“must” consider any mitigating circumstances found by the jury. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1373 (NCI4th)— first-degree murder— 
death penalty—not disproportionate 


A death sentence for first-degree murder was not dispropor- 
tionate where the record supports the jury’s finding of the aggra- 
vating circumstances that the murder was committed while 
defendant was attempting to commit rape, that the murder was 
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especially heinous, atrocious or cruel, and that defendant was 
engaged in a course of conduct involving other violent crimes, 
there is no indication that the sentence of death was imposed 
under the influence of passion, prejudice, or any other arbitrary 
factor, there is no significant similarity between this case and 
each of the cases relied upon by the defendant in which the jury 
recommended life imprisonment, and the present case is more 
similar to certain cases in which the Jury found either the espe- 
cially heinous, atrocious or cruel aggravating circumstance or the 
course of conduct aggravating circumstance. 


Am Jur 2d, Criminal Law § 628. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Judge MITCHELL concurring in the result. 
Justices MEYER and PARKER join in this concurring opinion. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Griffin, J., at the 10 
April 1992 Criminal Session of Superior Court, Wayne County, upon a 
jury verdict of guilty of first-degree murder. Defendant’s motion to 
bypass the Court of Appeals as to an additional judgment imposed for 
attempted second-degree rape was allowed by this Court on 14 July 
1993. Heard in the Supreme Court 31 January 1994. 


Michael F. Easley, Attorney General, by Debra C. Graves, 
Assistant Attorney General, for the State. 


Urs R. Gsteiger and Elizabeth Horton for defendant-appellant. 


EXUM, Chief Justice. 


At the 28 October 1991 Criminal Session of Superior Court, 
Wayne County, the Honorable James R. Strickland presiding, defend- 
ant was tried for first-degree kidnapping, first-degree murder and 
attempted second-degree rape of Amelia Lewis. At the conclusion of 
the State’s evidence, the trial judge directed a verdict for defendant 
on the first-degree kidnapping charge. The jury was unable to reach a 
verdict on the other charges, and a mistrial was declared as to the 
first-degree murder and attempted second-degree rape charges. 
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The case again came on for trial at the 30 March 1992 Criminal 
Session of Superior Court, Wayne County, the Honorable William C. 
Griffin presiding. At the second trial defendant was found guilty of 
first-degree murder and attempted second-degree rape. After a sepa- 
rate sentencing proceeding, the jury recommended that defendant be 
sentenced to death upon his conviction of first-degree murder. On 10 
April 1992, judgment was entered by Judge Griffin sentencing defend- 
ant to death in the first-degree murder case. In the attempted second- 
degree rape case, defendant was sentenced to a term of imprisonment 
of ten years. As to the first-degree murder conviction, defendant 
brings forward numerous assignments of error relative to both the 
guilt-innocence phase and the sentencing phase of his trial. Having 
thoroughly reviewed the transcript, the record on appeal, the briefs 
and oral arguments, we conclude that defendant received a fair trial 
free from prejudicial error and that the sentence of death is not 
disproportionate. 


I. 


During the guilt-innocence phase, defendant discharged his 
court-appointed counsel, Mr. Jordan and Mr. Braswell, electing 
instead to represent himself. Judge Griffin appointed Mr. Jordan and 
Mr. Braswell as standby counsel. 


The State offered evidence which tended to show the following 
narrated facts. In December 1989, Amelia Lewis was twenty years old, 
stood five feet tall and weighed ninety pounds. She was last seen alive 
by her cousin, Latrecia Lewis, on Friday, 15 December, at around 
10:00 p.m. Amelia left the home she and Latrecia shared with their 
grandmother in Goldsboro at that time on foot. Amelia made a collect 
call to a friend, Cecil Speed-Reid, from a phone booth near Amelia’s 
home on 15 December at about 11:00 p.m. Speed-Reid agreed to drive 
Amelia to the bus station at midnight to pick up her baggage. Amelia 
planned to meet Speed-Reid at Speed-Reid’s house, but she never 
made it there. 


The Goldsboro Police Department received a call at 11:22 p.m. on 
15 December 1989 which reported a woman screaming, “please don’t 
kill me,” from the alley on Walnut Street. An officer responded and 
“cleared the area” at 11:27 p.m. He saw nothing. On Monday, 18 
December, at 7:00 a.m., the body of the victim, Amelia Renae Lewis, 
was found in the alley behind the Old Waynesborough Hotel, the area 
from which the report had come earlier. 
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When Amelia’s body was discovered by Capt. C.E. Boltinhouse of 
the Goldsboro Police Department at the scene of the crime at about 
8:00 a.m., her left pant leg was off completely. This reminded Capt. 
Boltinhouse of the description of a rape reported by Kesha Davis on 
15 December 1989 which occurred just four blocks away. Defendant 
was identified by Davis as the rapist. In addition to the left pant leg 
being off, Amelia’s brassiere was above her breasts; her panties were 
down; and her sweater, saturated with blood, was waaEpe? around 
her head, covering her face and head. 


On 18 December, Capt. Boltinhouse went to defendant’s house to 
arrest him for the Davis rape. Defendant was not there, and his 
mother consented to a search of her home. The search resulted in the 
seizure of defendant’s green sweatshirt, a pair of jeans and a pair of 
black Carolina Turkey boots which matched the description Davis 
gave of her rapist’s clothing. On 18 December, defendant was arrested 
for the rape of Kesha Davis. As defendant was being processed, inves- 
tigators observed scratches on his face and a discoloration of his left 
eye. 


An autopsy of the victim’s body in this case revealed hemorrhages 
to her left eye, larger hemorrhages to her right eye, blunt trauma to 
the head, multiple skull fractures and lacerations of the scalp. There 
were abrasions above her right breast and between her breasts, inside 
her right upper arm, on both knees, the front of her left shin, her face, 
left forehead, chin, left to mid lower lip, and the front and sides of her 
neck. The neck abrasions indicated nails digging into the skin. The 
abrasions to the knees indicated a fall. Certain abrasions on her back 
appeared to have occurred after death. She had a laceration over the 
left side of her forehead and a large laceration of her right forehead 
above her eye which contained a reddish-brown material and bone 
from fractures. Her neck muscles were bruised, and there was a large 
tear of her liver with no bleeding, indicating this injury also occurred 
after death. Amelia’s death was caused by manual strangulation and 
blunt trauma to the head, either of which was sufficient to cause 
death. The blunt trauma to the head caused brain injury and could 
have been inflicted by a brick. The injury to her liver would have been 
fatal had she not been dead alreacly. This injury was probably caused 
by a punch or stomp while the body was lying face up. There were no 
defense wounds and no trauma to the vagina or genitalia. 


Forensic evidence tended to show the following. The only 
unknown hairs from Amelia’s body were Caucasian. Defendant is 
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Oriental and African-American by race. Fingernail scrapings from the 
victim were compared with samples from the defendant’s sweatshirt. 
Some of the particles, specifically nail polish, originated from the 
same source. DNA comparisons provided no positive identification. 
Defendant’s green sweatshirt and blue jeans contained human blood 
splatter. These blood splatters matched the victim’s blood and were 
inconsistent with defendant's blood. 


Inside a dumpster near where the victim’s body was found, inves- 
tigators discovered a brick underneath a couple of garbage bags. The 
brick had hair and blood on it, and a corner of it was chipped away. 
The blood on the brick matched the victim’s blood and was incon- 
sistent with defendant’s blood. Fibers from the wheel of the dumpster 
were consistent with known samples of fibers from defendant's green 
sweatshirt. Fingernail clippings from the victim’s hand contained 
fibers consistent with known samples from defendant’s green sweat- 
shirt. Fragments of brick from the victim’s head fitted together per- 
fectly to fill the chipped area on the brick. 


The only evidence that defendant introduced during the guilt- 
innocence phase of his trial was the testimony of one witness, Audrey 
Lynch, an FBI expert in DNA analysis. Lynch testified that the mate- 
rials she received were insufficient to develop or obtain any DNA 
profiles. 


Additional evidence introduced during the trial will be discussed 
where pertinent to the issues raised by the defendant. 


Guilt Phase Issues 
Il. 


[1] We discuss first defendant’s assignment of error that the trial 
court erred in allowing his motion to proceed pro se. At the start of 
defendant’s trial, he told the court that he was dissatisfied with his 
court-appointed counsel and requested that the court appoint new 
counsel for him. The court, finding counsel to be competent, 
informed defendant that he was not entitled to court-appointed coun- 
sel of his choice and denied defendant’s request. Defendant then 
requested the right to proceed pro se, at which point the following 
discussion took place: 


THE COURT: Well, you can you have aright to proceed and rep- 
resent yourself if you want to do that. I would not advise you to 
do that but I mean if you want to discharge them completely and 
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proceed without a lawyer, I mean you are at liberty to do that. 
However, I would— 


Mr. CarTER: Send them home then. If I got to do any time, if I 
got to get any kind of death penalty, I got to do it so send them 
home. I don’t want them. 


THE Court: Mr. Carter, I don’t believe you want to do that. 
MR. CARTER: I do. Believe me, I do. 


THE CourRT: Well, I can appoint them as standby counsel and I 
am going to do that if I allow you to discharge them. 


The court next ordered a recess, specifically to afford defendant 
additional time to reconsider his decision and then asked him the fol- 
lowing questions: 


THE Court: All right. Weil, Iam going to, Iam going to if you 
want—you are going tc discharge them then? That’s what you are 
going to do? 


MR. CARTER: Yes, Sir. 
THE Court: And you are going to proceed without a lawyer? 
Mr. CARTER: Yes, I am. 


The court then discharged defendant’s counsel and permitted defend- 
ant to proceed pro se. 


Before a defendant is allowed to waive in-court representation by 
counsel, the trial court must insure that constitutional and statutory 
standards are satisfied. State v. Thomas, 331 N.C. 671, 673, 417 S.E.2d 
473, 475 (1992). First, the defendant must “clearly and unequivocally” 
waive his right to counsel and instead elect to proceed pro se. Id. 
Second, the trial court must determine whether the defendant know- 
ingly, intelligently, and voluntarily waived his right to in-court repre- 
sentation by counsel. Id. at 674, 417 S.E.2d at 476. In determining 
whether the waiver meets this standard, the trial court must conduct 
a thorough inquiry. Jd. This Court has held that the inquiry required 
by N.C.G.S. § 15A-1242 satisfies constitutional requirements. /d. The 
statute provides: 


A defendant may be permitted at his election to proceed in the 
trial of his case without the assistance of counsel only after the 
trial judge makes thorough inquiry and is satisfied that the 
defendant: 


582 IN THE SUPREME COURT 


STATE v. CARTER 
[338 N.C. 569 (1994)] 


(1) Has been clearly advised of his right to the assistance of 
counsel, including his right to the assignment of counsel 
when he is so entitled; 


(2) Understands and appreciates the consequences of this 
decision; and 


(3) Comprehends the nature of the charges and proceedings 
and the range of permissible punishments. 


N.C.G.S. § 15A-1242 (1993) (emphasis added). 


Defendant, relying on State v. Pruitt, 322 N.C. 600, 369 S.E.2d 590 
(1988), contends that the trial judge failed to make the necessary 
inquiry under N.C.G.S. § 15A-1242 to permit defendant to represent 
himself. In Pruitt, this Court stated: 


The inquiry to be made by the trial court under N.C.G.S. 
§ 15A-1242 is mandatory and failure to conduct such an inquiry is 
prejudicial error. Furthermore, “neither the statutory responsibil- 
ities of standby counsel, N.C.G.S. § 15A-12438, nor the actual par- 
ticipation of standby counsel... is a satisfactory substitute for 
the right to counsel in the absence of a knowing and voluntary 
waiver.” State v. Dunlap, 318 N.C. 384, 389, 348 S.E.2d 801, 805 
(1986). 


Pruitt, 322 N.C. at 603, 369 S.E.2d at 592 (citation omitted) (emphasis 
added). 


We hold that the trial court, in granting defendant’s motion to pro- 
ceed pro se, did follow the mandatory inquiry required by N.C.G.S. 
§ 15A-1242. Pruitt is not applicable here because in Pruitt no collo- 
quy occurred between the trial judge and the defendant. Instead, the 
trial judge directed his inquiry to defendant’s counsel. In this case, 
defendant asked the court how he could discharge Mr. Braswell and 
Mr. Jordan, indicating he did not wish to stand trial with them as his 
counsel. Judge Griffin informed defendant of his right to represent 
himself, although advising against it. Defendant told the court in clear 
and unequivocal terms that he would prefer to represent himself. 
Judge Griffin said that he would appoint Mr. Braswell and Mr. Jordan 
as standby counsel. Judge Griffin then ordered a recess so that 
defendant could reconsider his decision to discharge counsel and 
represent himself. After the recess, defendant reaffirmed his desire to 
represent himself, and Judge Griffin agreed to defendant’s request. 
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During the discussion between Judge Griffin and defendant, 
defendant clearly indicated that he realized he was facing a possible 
death sentence, stating, “{I]f I got to get any kind of death penalty I 
got to do it so send them home.” Defendant also indicated that he 
realized he was being retried on the same matters on which he had 
previously been tried during a three and one-half week long trial 
which ended in a mistrial. 


Pruitt does not set forth any specific guidelines relating to how 
the statutorily mandated inquiry must proceed. Rather, the critical 
issue is whether the statutorily required information has been com- 
municated in such a manner that defendant’s decision to represent 
himself is knowing and voluntary. We find that Judge Griffin’s inquiry 
elicited the required information and was therefore sufficient for him 
to determine that defendant’s decision was both knowing and volun- 
tary. Accordingly, defendant is not entitled to a new trial on this 
ground. 


Il. 


Defendant’s next assignments of error pertain to the jury selec- 
tion process. Defendant argues that the trial court erred by improp- 
erly excusing for cause prospective jurors Bullock, Royal and Stover. 
Defendant also argues that the trial court erred in permitting the pros- 
ecutor to exercise peremptory challenges to exclude black jurors on 
the basis of race in violation of Batson v. Kentucky, 476 U.S. 79, 90 
L. Ed. 2d 69 (1986). 


A. 


[2] Unless the trial court’s ruling or a challenge for cause is required 
by law, see, e.g., State v. Hightower, 331 N.C. 636, 417 S.E.2d 237 
(1992), and State v. Cunningham, 333 N.C. 744, 429 S.E.2d 718 
(1993), the ruling is reviewable on an abuse of discretion standard, 
State v. Kennedy, 320 N.C. 20, 28, 357 S.E.2d 359, 364 (1987). N.C.GS. 
§ 15A-1212(9) permits a challenge for cause against any prospective 
juror who “is unable to render a fair and impartial verdict.” N.C.G.5S. 
§ 15A-1212(9) (1993). 


In the present case, the trial judge asked preliminary questions of 
all the prospective jurors concerning their acquaintance with the 
defendant or his family. During the voir dire of Royal, the following 
transpired: 


THE Court: ... Any of you happen to be acquainted with he 
[sic] or his family? Yes, ma’am, Mrs., Mrs. Royal? 
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A: I, I worked with some, with one of his families [sic] at Bus- 
man’s and she says she is kin to him. 
THE Court: All right. Do you know what the nature of that 
relationship is? 


A: All she said was cousin. 


THE Court: Do you feel like that your acquaintance with her 
or the fact that you will be working there would put you in a posi- 
tion that would make it so you feel like you shouldn't be a juror 
in this case? 


A: Yes, sir. I do. 


THE Court: You feel like that it might bear upon your ability 
to be fair and impartial in the case? 


A: Yes, sir. 


THE Court: All right. You rather not be on it I take it the way 
you are answering? 


A: That’s right. 
THE Court: Okay. And you say you work with this lady every 
day? 


A: Yes, sir. Every day. 


THE Court: Okay. All right. I believe Iam going to let you step 
down, Mrs. Royal. 


A: Okay. Thank you. 


During the voir dire of Stover, the following transpired: 


THE Court: ... Do either of you know the defendant in this 
case, Mr. Carter, or any of his family. 


JUROR: 12: (Nodded affirmatively). 


THE Court: Ms. Stover, can you tell us a little bit about that if 
you would please. 


A: I mean I don’t know him—I know him but not enough to— 


THE CouRT: Okay. You, you know him as a member of the 
community; is that what you are saying? 
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A: Yes. 


THE Court: Do you know him as, any of his family personally? 


A: No. 


THE Court: All right. Is your acquaintance with him such that 
it would make it impossible for you to sit in this case as an impar- 
tial juror you think? 


A: Yes, it would. 


THE Court: You feel like that that acquaintance is such it 
would make it so you would not be able to be impartial; is that 
right? 


A: Yes. 
THE Court: All right. I will let you step down. Thank you. 


The trial court excused jurors Royal and Stover after making its 
own inquiry of them and deciding that they could not be fair and 
impartial because of their prior acquaintance with defendant or a rel- 
ative of defendant. The colloquy between the trial court and these 
jurors supported this decision; therefore, there was no abuse of dis- 
cretion in excusing either of them. 


Finally, the trial court excused for cause juror Bullock because 
she was in her eighth month of pregnancy and had indicated that if 
the trial lasted more than two weeks, she could go into labor. This 
was Bullock’s first pregnancy. We conclude that the trial court did not 
abuse its discretion by allowing a challenge for cause against Bullock. 
Accordingly, defendant’s assignments of error on this issue are 
overruled. 


B. 


[3] Second, defendant contends that the State exercised its peremp- 
tory challenges to exclude black jurors on the basis of race in viola- 
tion of Batson v. Kentucky. The United States Supreme Court, in 
Batson v. Kentucky, 476 U.S. at 89, 90 L. Ed. 2d at 83, held that the 
Equal Protection Clause of the Fourteenth Amendment to the United 
States Constitution forbids the use of peremptory challenges in a 
racially discriminatory manner. Likewise, this Court has held that the 
North Carolina Constitution forbids such race-based use of peremp- 
tory challenges. State v. Smith, 328 N.C. 99, 119, 400 S.E.2d 712, 723 
(1991). 
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In Batson, the Supreme Court set forth a three-part test to deter- 
mine if a prosecutor has impermissibly excluded jurors because of 
their race. First, the defendant must establish a prima facve case that 
the prosecutor peremptorily challenged prospective jurors on the 
basis of race. State v. Robinson, 330 N.C. 1, 15, 409 S.E.2d 288, 296 
(1991). In this case, the prosecutor voluntarily gave reasons for the 
dismissal of each of the jurors in question. Accordingly, we need not 
address the question of whether defendant has made a prima facie 
showing of discrimination and may proceed as if defendant has met 
this burden. /d. at 17, 409 S.E.2d at 296. 


Once the defendant succeeds in making a prima facie showing, 
the burden shifts to the prosecutor to offer a racially neutral expla- 
nation for each challenged strike. The prosecutor’s explanation need 
not, however, rise to the level justifying a challenge for cause. Batson, 
A76 U.S. at 97, 90 L. Ed. 2d at 88. Finally, the trial court must deter- 
mine whether the defendant has proven purposeful discrimination. 
Hernandez v. New York, 500 U.S. 352, 359, 114 L. Ed. 2d 395, 405 
(1991). Because the trial court’s findings will be based on the prose- 
cutor’s credibility, an appellate court should not overturn these find- 
ings in the absence of a clear abuse of discretion. Jd. at 364-65, 114 
L. Ed. 2d at 408-09. 


Defendant in this case is fifty percent Asian and fifty percent 
African-American. His jury consisted of twelve white individuals. Of 
the prosecutor's first three peremptory challenges, two were used to 
excuse whites and one to excuse a black person (Ms. Wilkins). The 
next three peremptory challenges were all against blacks (Ms. Hines, 
Mr. McDowell and Ms. Thomas). Following the peremptory challenge 
of these three jurors, the defendant objected. Later, the prosecutor 
exercised a peremptory challenge against one more black person (Mr. 
Garner), and defendant again objected. Meanwhile, the prosecutor 
had exercised peremptory challenges against seven white jurors. The 
prosecutor then accepted a black person as a second alternate 
although he had two unused peremptory challenges. 


Although the trial court did not find that defendant had made a 
prima facie showing of racial discrimination, the prosecutor never- 
theless offered his explanations for the exercise of peremptory chal- 
lenges against the five blacks. The explanations were as follows: Ms. 
Wilkins was excused because she had a nephew who had been 
involved in two shootings, and she had failed to put this information 
on the juror questionnaire. Ms. Hines was excused because she had a 
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relative who was recently convicted of armed robbery and would not 
give her views on the death penalty. Defendant in this case had a his- 
tory of violent behavior dating back to his teenage years, and the 
prosecutor did not want jurors who were sympathetic to persons with 
this kind of history. 


Mr. McDowell was excused because he had significant gaps in his 
employment history like defendant, and his responses to the juror 
questionnaire indicated he had some difficulty understanding instruc- 
tions. On the questionnaire, Mr. McDowell was unclear about whether 
he had previously been tried for embezzlement, whether he had 
served on a jury where someone else was tried for embezzlement, or 
whether he had served as a juror in a civil case that somehow related 
to embezzlement. Because most of the evidence in this case was cir- 
cumstantial, the prosecutor stated that he preferred jurors who did 
not have difficulty with instructions. 


Ms. Thomas was excused because she worked for the Depart- 
ment of Correction as a guard on death row. In defendant’s prior trial, 
a Department of Correction’s employee had been responsible for 
hanging up the jury. Finally, Mr. Garner was excused because he was 
not candid about his work record, and his responses in court differed 
from his responses on the questionnaire. Therefore, the prosecutor 
was suspicious of his honesty in general and his motives for wanting 
to sit on the jury. 


We hold that the triai court properly overruled defendant's objec- 
tion to the State’s use of its peremptory challenges to excuse each of 
these jurors. The State’s excusal of these jurors was based on race- 
neutral reasons that were clearly supported by the individual jurors’ 
responses during voir dire. The trial court correctly ruled that the 
State did not exclude any jurors based solely on their race in violation 
of Batson. Defendant's assignments of error on these grounds are 
overruled. 


IV. 


[4] In his next assignment of error, defendant contends the trial court 
erroneously admitted evidence of an assault committed by defendant 
in 1981. 


A. 


The evidence was that on 15 October 1981, defendant assaulted 
an elderly man named John Hughes in a housing project with a piece 
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of a cinder block. The cinder block was roughly the same size and 
dimensions of a brick which the State’s evidence tended to show was 
the murder weapon in this case. Defendant was thirteen years old at 
the time of this assault. The State offered this evidence as tending to 
prove that defendant was Amelia Lewis’s assailant. 


Rule 404(b) provides that evidence of other crimes, wrongs, or 
acts may be admissible “for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, or 
absence of mistake, entrapment or accident.” N.C.G.S. § 8C-1, Rule 
404(b) (1993). Such evidence is relevant and admissible under Rule 
404(b) against a defendant “if the incidents are sufficiently similar 
and not too remote in time so as to be more probative than prejudi- 
cial under the Rule 403 balancing test.” State v. Scott, 318 N.C. 237, 
248, 347 S.E.2d 414, 420 (1986). 


The other crime may be offered on the issue of defendant’s iden- 
tity as the perpetrator when the modus operandi of that crime and 
the crime for which defendant is being tried are similar enough to 
make it likely that the same person committed both crimes. State v. 
Moore, 309 N.C, 102, 305 S.E.2d 542 (1983). This theory of admissibil- 
ity requires “some unusual facts present in both crimes or particular- 
ly similar acts which would indicate that the same person committed 
both crimes.” Jd. at 106, 305 S.E.2d at 5465. 


Here, we find there are unusual facts and strikingly similar acts in 
both crimes so as to permit admission of the 1981 assault for purpos- 
es of proving identity. The State’s evidence tended to show that one 
cause of Amelia Lewis’s death was blunt trauma to the head, which 
was caused by a brick. The primary wound was above the right eye, 
and defendant is right-handed. In the 1981 assault, the wound to the 
victim was also above the victim's right eye, and the weapon was a 
square portion of a cinder block which the State argues was very sim- 
ilar in size to the brick in this case. 


Defendant argues that because the prior assault occurred eight 
years ago, it is too remote in time and should be excluded on that 
basis. In State v. Stager, 329 N.C. 278, 406 S.E.2d 876 (1991), this 
Court held that a prior act which occurred ten years before the crime 
charged was not too remote. The Court reasoned: 


Remoteness in time... is more significant when the evidence of 
the prior crime is introduced to show that both crimes arose out 
of a common scheme or plan. In contrast, remoteness in time is 
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less significant when the prior conduct is used to show intent, 
motive, knowledge, or lack of accident; remoteness in time gen- 
erally affects only the weight to be given such evidence, not its 
admissibility. 


Id. at 307, 406 S.E.2d at 881 (citations omitted). 


This Court also admitted evidence of a six-year-old offense under 
Rule 404(b) in State v. Riddick, 316 N.C. 127, 340 S.E.2d 422 (1986). 
In Riddick, the Court stated: 


Remoteness in time is less important when the other crime is 
admitted because its modus operand? is so strikingly similar to 
the modus operandi of the crime being tried as to permit a rea- 
sonable inference that the same person committed both crimes. It 
is reasonable to think that a criminal who has adopted a particu- 
lar modus operandi will continue to use it notwithstanding a long 
lapse of time between crimes. 


Id. at 134, 340 8.E.2d at 427. 


The prior crime here, like in Stager and Riddick, is not being 
offered to show common plan or scheme, but to show identity. There- 
fore, the passage of time in this case affects the weight of the evi- 
dence rather than its admissibility. 


Next, defendant argues that even if evidence of the 1981 assault 
had some relevancy, it fails the balancing test of Rule 403 since its 
probative value is far outweighed by its prejudicial effect. We are well 
aware of the propensity for unfair prejudice to a defendant when evi- 
dence is introduced that he has committed a crime separate and dis- 
tinct from the crime or crimes for which he is being tried. However, 
the facts of each case will ultimately determine whether evidence of 
a defendant’s former crime is pertinent in his prosecution for another 
independent crime. State v. Shane, 304 N.C. 643, 654, 285 S.E.2d 813, 
820 (1982), cert. denied, 465 U.S. 1104, 80 L. Ed. 2d 134 (1984). 


In this case, we are Satisfied that the probative value of the 1981 
assault evidence outweighs any potential for unfair prejudice against 
defendant. The similarities between the 1981 crime and the crime 
charged here are highly probative on the issue of identity. Defendant 
was clearly identified as the assailant in the 1981 case. However, the 
identity of the perpetrator in this case was a critical issue at trial 
since the evidence connecting defendant to the crime was totally 
circumstantial. 
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B. 


[5) Defendant next argues the trial court improperly instructed the 
jury as to the purpose of the evidence. The trial judge instructed the 
jury as follows: 


The State seeks to offer this evidence for a limited purpose and 
that is in an effort to provide the evidence which it contends 
would establish the identity of the defendant in the case we are 
presently engaged [in] trying. Again, as I told you earlier, this evi- 
dence, if it does show that, then that’s for you to say and deter- 
mine, the weight and credibility of this evidence on that question 
is for the jury always to determine. 


Later, the trial judge again instructed the jury by stating: “I earlier told 
you, of course, that the weight and credibility of the evidence with 
regard to the defendant’s prior conduct in 1981 is received for the sole 
purpose to, if the jury finds that it does, show his identity by modus 
operandi.” (Emphasis added.) 


Defendant contends these instructions erroneously failed to spec- 
ify for which charged offense, murder or attempted rape, the evi- 
dence could be considered. We agree with the State that there was no 
need for the trial court to specify the offense to which the 1981 
assault evidence related inasmuch as it was relevant on both of- 
fenses. Defendant's reliance on State v. White, 331 N.C. 604, 419 
S.E.2d 557 (1992), is misplaced. In White, evidence of a prior rape was 
_ offered to show defendant’s intent to rape the murder victim. Yet, the 
trial court later dismissed the rape charge. This Court determined 
that the trial court erred in failing to instruct the jury to ignore the 
evidence of the prior rape because of the dismissal of the only charge 
to which it was relevant. Unlike White, the prior crime evidence was 
relevant on the issue of the identity of Amelia Lewis’s assailant as to 
both offenses, the murder and the attempted rape. 


V. 


In his next assignment of error, defendant contends the trial court 
committed error in offering the prior testimony of Kesha Davis taken 
at defendant’s first trial, recounting how the defendant raped her 
shortly after midnight on 16 December 1989. Defendant argues that 
the trial court erred in concluding that Kesha Davis was unavailable 
as a witness, that the evidence was inadmissible under Rule 404(b) 
and that the trial court’s limiting instruction on this evidence was 
improper. 
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A, 


[6] We will first address defendant’s contention that Kesha Davis was 
not unavailable as a witness. Evidence Rule 804(a)(4) states that a 
witness is unavailable if she is unable to testify due to “an existing 
physical or mental illness or infirmity.” N.C.G.S. § 8C-1, Rule 
804(a)(4) (1998). 


Kesha Davis, who was nineteen years old at the time of this trial, 
was under subpoena from the State to testify. Davis’s mother testified 
that as she drove Davis to court, she stopped at an intersection, and 
Davis got out of the car and began walking away. She did not know 
where Davis went, and Davis did not return home that evening. The 
police located her hiding out at a friend’s home. According to her 
mother, Davis was hospitalized in the psychiatric wing at Wayne 
Memorial Hospital approximately one month after she testified in the 
previous trial of this case. While Davis was hospitalized at Wayne 
Memorial, she was treated by Dr. Buttar. 


Dr. Buttar met with Davis at the courthouse. He testified that 
Davis was admitted for depression and alcohol abuse. She was hospi- 
talized for three days and left against his recommendation. In his 
opinion, Davis would become more depressed if she testified, and her 
depression could lead to suicide. He believed she needed therapy 
before testifying. 


Davis was located and brought into court. She told the court that 
she did not want to testify, and if ordered to do so, she would refuse. 
The trial court found that Kesha Davis was unable to testify due to an 
existing mental illness and ruled that she was unavailable within the 
meaning of Rule 804(a)(4). 


In State v. Chandler, 324 N.C. 172, 376 S.E.2d 728 (1989), a four- 
year-old victim was so overcome with fear that she could not com- 
municate. After failing to respond to numerous questions by the 
prosecutor, the trial judge found that the child was unable to testify, 
declared her unavailable as a witness and admitted her testimony 
from a former trial. This Court found no error in this ruling, despite 
the absence of medical testimony to establish the victim’s mental dis- 
ability, saying the trial Judge had the opportunity to observe the 
demeanor of the witness and her inability to respond to questions. 


In this case, the trial judge not only observed the demeanor of the 
witness, but heard the testimony of the witness’s former psychiatrist 
that the witness suffered from a mental infirmity such that testifying 
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could make her suicidal. The record, therefore, supports the trial 
court’s determination that Kesha Davis was unavailable as a witness, 
and we find no error in this ruling. 


B. 


[7] Next, we consider defendant’s contention that upon finding Davis 
unavailable, the trial court improperly admitted her prior testimony 
on the issues of identity and intent under Evidence Rule 404(b). 


Under Rule 404(b), evidence of other crimes, wrongs or acts may 
be admissible to show motive, opportunity, intent, plan or identity. 
N.C.G.S. § 8C-1, Rule 404(b) (1993). Defendant was charged with 
attempted rape in this case. Kesha Davis identified defendant as her 
assailant, and defendant pled guilty to raping her. The similarity 
between the Davis rape and the attempted rape of Amelia Lewis is 
remarkable. The State’s evidence at trial tended to show that Amelia 
Lewis and Kesha Davis were both young women out walking in the 
same area alone on the night of 15 December 1989. Davis was initial- 
ly approached by defendant approximately one hour after Amelia's 
murder and just one block from where Amelia’s body was discovered. 
Moreover, Davis stated that during the rape, defendant completely 
removed her left pant leg and pulled her panties down. Likewise, 
Amelia Lewis’s left pant leg was off completely, and her panties were 
down. The similarity between these two crimes, closely connected 
temporally, clearly supports the admission of the Davis rape to prove 
identity and intent in the attempted rape of Amelia Lewis for which 
defendant was being tried. 


[8] In addition, we conclude the rape of Kesha Davis was admissible 
to show defendant’s identity as Amelia Lewis’s assailant on the theory 
that both the attempted rape of Lewis and the rape of Davis arose out 
of a common plan or scheme to rape a woman on the night of 15 
December 1989. According to Davis’s testimony at trial, after the 
defendant raped her, he warned her that she should not walk alone at 
night because someone else might hurt her. Defendant also told Davis 
he raped her because he was “horny.” The evidence supports the 
admission of the Davis rape on the common plan or scheme theory. 


C. 


[9] Next, we discuss whether the trial court’s limiting instruction to 
the jury as to the purpose of Kesha Davis’s evidence was improper. 
The trial court instructed that the Davis rape was offered for the pur- 
pose of “showing identity, motive, opportunity and so-forth, the 
things I told you about earlier.” Earlier, the court had told the jury: 
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~ This evidence can be received solely for the purpose of showing 
the identity of the person who committed the crime charged in 
this case .... That the defendant had a motive .... That the 
defendant had the intent... and that there existed in the minds 
of the defendant a plan, scheme or design EvOWue the crime 
charged in this case. 


We find nothing improper with these instructions inasmuch as they 
properly expound the theories underlying the admissibility of this 
evidence. 


State v. White, 331 N.C. 604, 419 S.E.2d 557 (1992), again relied on 
by defendant, provides no support for his contentions. In White, evi- 
dence admitted to prove defendant’s identity as the rapist became 
irrelevant when the rape charge was dismissed. Therefore, the trial 
court should have instructed the jury to disregard that evidence. 
Here, the attempted rape charge was submitted to the jury. Accord- 
ingly, evidence of the Davis rape was relevant and the instruction was 
proper. 


VIL. 


[10] Defendant’s last assignment of error in the guilt-innocence 
phase of his trial is that the trial court erred in admitting photographs 
of the murder victim, Amelia Lewis. The trial court admitted fifteen 
color photographs of the victim taken in the alley and during autopsy. 
Of these fifteen photographs, defendant now challenges the admis- 
sion of eleven as needlessly cumulative and inflammatory. Because 
defendant failed to object to the photographs at trial, we review for 
plain error. 


Plain error is “ ‘fundamental error, something so basic, so preju- 
dicial, so lacking in its elements that justice cannot have been done.’ ” 
State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.), cert. denied, 
459 U.S. 1018, 74 L. Ed. 2d 613 (1982)). The eleven photographs chal- 
lenged on appeal are five-by-seven inch autopsy photographs and four 
five-by-seven inch photographs of the victim in the alley, all of which 
were admitted at trial without objection. 


The autopsy photographs were submitted to illustrate the pathol- 
ogist’s testimony concerning Amelia Lewis’s multiple wounds. Amelia 
Lewis’s body was found in the back of an alley, partially unclothed, 
with blood splatters on several surrounding surfaces. The alley pho- 
tographs were offered to illustrate this scene. One photograph 
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showed Amelia from the chest up, including the area around her 
head. There was one close-up of Amelia’s face for identification pur- 
poses. There were two photographs of the full view of Amelia’s body 
as it was found in the alley, showing how her clothing was partially 
removed and the area surrounding the body. 


Defendant recognizes that the State is allowed to introduce pho- 
tographs to illustrate the crime. In addition, this Court has deter- 
mined that “photographs of a homicide victim may be introduced 
even if they are gory, gruesome, horrible or revolting, so long as... 
their excessive or repetitious use is not aimed solely at arousing the 
passions of the jury.” State v. Hennis, 323 N.C. 279, 284, 372 S.E.2d 
523, 526 (1988). 


Contrary to defendant’s contentions, we conclude the admission 
of the eleven photographs was neither unduly excessive nor repeti- 
tious. They were used to illustrate, respectively, the pathologist’s tes- 
timony concerning wounds on the body of the victim, the cause of 
death, and the crime scene. Their admission clearly did not amount to 
fundamental error or error so basic and so prejudicial that justice 
could not have been done. Odom, 367 N.C. at 660, 300 S.E.2d at 378. 


Sentencing Phase Issues 


Having found no errors in the guilt-innocence phase of defend- 
ant’s trial, we turn now to the sentencing proceeding. Defendant 
offered the following evidence. 





Dr. Robert Borgman, a psychologist and Director of Adult Serv- 
ices at Wayne County Mental Health Center, testified that he exam- 
ined defendant on 1 November 1991 and diagnosed him as being 
alcohol and cocaine dependent. Defendant had consumed a great deal 
of both alcohol and cocaine on 15 December 1989 and as a result had 
some psychotic symptoms. Defendant had been diagnosed as a 
Willie-M child between 1981 and 1984 because of his extreme vio- 
lence against both people and property, but he had never been tested 
for neurological impairment. In Dr. Borgman’s opinion defendant’s 
problem on the day of the murder was likely drug and alcohol abuse 
which resulted in behavioral and mental problems. Dr. Borgman 
stated that defendant was so encumbered by drugs and alcohol on the 
night of 15 December 1989 that he was incapable of sexual 
intercourse. 


Defendant's mother testified that she and her previous husband 
adopted defendant when he was nine months old when they lived in 
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Korea, where her husband had been assigned by the Air Force. She 
separated from her husband and moved to Goldsboro in 1971 when 
defendant was four. She married her present husband in 1986. 
Defendant’s initial relationship with his new adoptive father was good 
but began to deteriorate when defendant was about nine or ten years 
old. Defendant began to have behavior problems and was certified as 
a Willie-M child after fighting and not communicating. 


Since being incarcerated, defendant has received his GED and 
has enrolled at Shaw University. His mother felt that defendant was 
now the “normal Marcus,” kind, giving, and helping. Defendant idol- 
ized his first adoptive father and wanted to be like him. Defendant felt 
rejected when his first adoptive father remarried and was jealous of 
his first adoptive father’s other children. Defendant was smart, and 
his failure to get a high school education was not due to a lack of abil- 
ity. He simply refused schooling until he went to prison. He quit 
school in the ninth grade. He tried to play basketball but was thrown 
off the team because he had trouble with the coach two games into 
the season. Most of his bad behavior involved drugs, but that was not 
always the case. 


In rebuttal, the State offered the following evidence. Defendant 
was convicted on 17 June 1988 for felonious larceny upon a plea of 
guilty and on 2 March 1985 for felonious possession of marijuana 
upon a plea of guilty. 


One of defendant’s probation and parole officers testified that in 
1985 defendant was a “fair” probationer, but despite this officer’s 
offer of assistance in making drug treatment available to defendant, 
defendant consistently denied having a drug or alcohol problem. 


In February or March of 1986, defendant punched his then girl- 
friend, Sharon Gibbs, in the face. Near the end of 1985, defendant 
ordered Gibbs to prostitute for him at a truck stop on Highway 117 
and threatened to beat her if she did not go along. When they got 
there, she was afraid to go through with it, and she, defendant, and 
another man drove to Kinston instead. Later, in May 1986, defendant 
tried to force Gibbs to perform fellatio; when she refused, he hit her 
with brass knuckles. 


On 25 July 1987, when officers went to arrest defendant at the 
home of his then girlfriend, Jacqueline Street, the mother of his chil- 
dren, defendant cursed her and spit on her. Defendant fought with 
and had to be subdued and restrained by the arresting officers. 
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In November 1991, while defendant was in custody, he refused to 
enter a room at the request of a courtroom deputy. Finally, after hag- 
gling, defendant entered the room. 


At the close of the sentencing proceeding, the jury found the fol- 
lowing three aggravating circumstances: (i) the murder was committed 
while the defendant was attempting to commit rape, N.C.G:S. 
§ 15A-2000(e)(5); ii) the murder was especially heinous, atrocious, or 
cruel, N.C.G.S. § 15A-2000(e)(9); and (iii) defendant engaged in a course 
of conduct involving other violent crimes, N.C.G.S. § 15A-2000(e)(11). 
The jury considered sixteen mitigating circumstances and unanimously 
rejected fifteen. One or more jurors found a single nonstatutory miti- 
gating circumstance, that the defendant admitted to prior criminal 
offenses. The mitigating circumstances rejected were: 


(1) This murder was committed while defendant was under 
the influence of mental or emotional disturbance. 


(2) The capacity of defendant to appreciate the criminality of 
his conduct or to conform his conduct to the requirements of the 
law was impaired. 


(3) The age of defendant at the time of this murder is a miti- 
gating circumstance. 


(4A) Marcus L. Carter is an adopted child. He is also a loving 
father of two children. He has always provided for his children to 
the best of his ability. 


(4B) At a very early age, Marcus exhibited signs of mental or 
emotional disturbance that went untreated. 


(4C) Marcus Carter’s mental and/or emotional disturbances 
were caused in part by the emotional instability of his family 
members during his early developmental stages. 


(4D) Marcus Carter’s mental or emotional disturbances were 
aggravated throughout his childhood and early adulthood by the 
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actions and interactions of family members towards each other 
and towards Marcus. 


(4E) Marcus Carter did not develop a healthy father-son 
relationship which left him with feelings of isolation and 
abandonment. 


(4F) Marcus Carter never felt a part of his family and was 
deprived of the family nurturing necessary to properly develop. 


(4G) Marcus Carter’s use and misuse or abuse of drugs was a 
result of his mental or emotional disturbances. 


(4H) Marcus Carter cid not resist arrest. 


(41) After his arrest, Marcus Carter voluntarily consented to a 
blood, pubic hair and saliva test. 


(4J) Marcus Carter has adapted well to prison life. 


(4K) Marcus Carter was gainfully employed up to the date of 
his offense. 


(4M) Any other circumstances arising from the evidence. 
VIL. 


[11] Defendant contends the trial court erred in admitting evidence 
of defendant’s assault on Sharon Gibbs in 1986, the July 1987 incident, 
the November 1991 incident, and the testimony of his probation and 
parole officer. This evidence was offered in rebuttal by the State. 


We think this evidence was admissible in rebuttal to counter 
defendant’s evidence of his good character traits and to rebut the mit- 
igating circumstances submitted regarding defendant’s age, his being 
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a loving father and his good adaption to prison life. The testimony of 
his probation and parole officer was admissible to rebut the mitigat- 
ing circumstance relating to defendant’s “misuse or abuse” of drugs. 


While defendant did not offer “good character” evidence per se, 
his adoptive mother did testify that she felt defendant was the “nor- 
mal Marcus,” kind, giving and helping. In State v. Silhan, 302 N.C. 
223, 273, 275 S.E.2d 450, 484 (1981), this Court found no error in the 
admission of rebuttal evidence by the State concerning defendant’s 
bad reputation in the army, which tended to contradict defendant’s | 
evidence that he had been a good child, a good husband and father, 
and a good neighbor. The Court said: 


Our capital sentencing statute not. only permits but requires 
juries to determine the sentence guided “by a carefully defined 
set of statutory criteria that allow them to take into account the 
nature of the crime and the character of the accused.” State v. 
Johnson, supra, 298 N.C. at 63, 257 S.E.2d at 610. This statute, 
however, limits the state in its case in chief to proving only those 
aggravating circumstances listed in section (e). Bad reputation or 
bad character is not listed as an aggravating circumstance. There- 
fore the state may not in its case in chief offer evidence of defend- 
ant’s bad character. A defendant, however, may offer evidence of 
whatever circumstances may reasonably be deemed to have miti- 
gating value, whether or not they are listed in section (f) of the 
statute. State v. Johnson, supra, 298 N.C. at 72-74, 257 S.E.2d at 
616-617. Often this may be evidence of his good character. Id. The 
state should be able to, and we hold it may, offer evidence tend- 
ing to rebut the truth of any mitigating circumstance upon which 
defendant relies and which is supported by the evidence, includ- 
ing defendant’s good character. Here, despite defendant’s con- 
tentions to the contrary, he did offer evidence of his good 
character. It is true that the evidence was not cast in terms of 
defendant’s reputation in his community. Nevertheless it was evi- 
dence tending to show defendant to be, generally, a good person 
by those most intimately acquainted with him. In [the] face of this 
evidence, the state was entitled to show in rebuttal that defend- 
ant’s reputation among others familiar with it was not good. Both 
the state and defendant are entitled to a fair sentencing hearing, 
and the jury is entitled to have as full a picture of a defendant’s 
character as our capital sentencing statute and constitutional lim- 
itations will permit. 


Id. (emphasis added). 
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In State v. Oliver, 309 N.C. 326, 307 8.E.2d 304 (1983), defendant 
argued on appeal that the trial court erred by allowing a guard at Cen- 
tral Prison to testify for the State concerning Moore's assaultive 
behavior and uncooperative attitude in prison. The Court concluded 
that the guard’s testimony was relevant to rebut the statutory miti- 
gating circumstance of defendant’s age at the time of the crime. We 
said: “Relevant to this inquiry is not only the chronological age of the 
defendant, but also his experience, criminal tendencies, and presum- 
ably the rehabilitative aspects of his character.” Jd. at 370, 307 S.E.2d 
at 332. In State v. Johnson, 317 N.C. 343, 346 S.E.2d 596 (1986), the 
Court reasoned: ‘Any hard and fast rule as to age would tend to defeat 
the ends of justice, so the term youth must be considered as relative 
and this factor weighed in the light of varying conditions and circum- 
stances.’ /d. at 393, 346 S.E.2d at 624 (quoting Giles v. State, 261 Ark. 
413, 421, 549 S.W.2d 479, 488, cert. denied, 484 U.S. 894, 54 
L. Ed. 2d 180 (1977)). 


Defendant’s evidence tended to show that his bad conduct was 
due to his abuse of alcohol and drugs, which in turn tended to support 
the statutory diminished capacity mitigating circumstance and the 
nonstatutory mitigating circumstance relating to his “misuse or 
abuse” of drugs. The testimony of his probation and parole officer 
that defendant refused assistance for and denied having a substance 
abuse problem was clearly admissible to rebut these mitigating 
circumstances. 


Accordingly, defendant’s assignments of error to the admission of 
this evidence are overruled. 


VII. 


{12] In his next assignment of error, defendant contends that the trial 
court erred by permitting the State, over defendant’s objection, to 
cross-examine Dr. Borgman “well beyond the scope of the direct 
examination.” We disagree. 


On cross-examination, the State questioned Dr. Borgman’s 
opinion regarding defendant’s ability to sustain an erection on the 
night of Amelia’s murder, pointing out that he had pled guilty to rap- 
ing another victim on the same evening. The State questioned Dr. 
Borgman concerning defendant’s earlier expulsion from school, his 
disciplinary problems as a teenager, his 1981 robbery conviction and 
his rejection as a teenager of several attempts to alter his behavior. 
This cross-examination was essentially for the purpose of challenging 
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Dr. Borgman’s opinion that even though defendant had been diag- 
nosed as a teenager as being a Willie-M child prone to uncontrollable 
violence, on the night of Amelia’s murder, he suffered from drug and 
alcohol abuse. 


Evidence Rule 611(b) provides: “A witness may be cross- 
examined on any matter relevant to any issue in the case, including 
credibility.” N.C.G.S. § 8C-1, Rule 611(b). Defendant refers us to no 
authorities which would support his position that the State’s cross- 
examination was improper. We conclude his argument that it injected 
“irrelevant character evidence into the case to the prejudice of 
defendant’s rights” is feckless. We further conclude the cross- 
examination was altogether proper. 


Defendant’s assignment of error is overruled. 
IX. 


{13] In his next assignment of error, defendant contends the trial 
court erred by submitting to the jury the aggravating circumstance 
that the crime was especially heinous, atrocious, or cruel. N.C.G.S. 
§ 15A-2000(e)(9). 


We have discussed the considerations for submitting the heinous, . 
atrocious, or cruel aggravating circumstance to the jury: 


(T]his aggravating circumstance is appropriate when the level of 
brutality involved exceeds that normally found in first-degree 
murders or when the murder in question is conscienceless, piti- 
less or unnecessarily torturous to the victim. It also arises when 
the killing demonstrates an unusual depravity of mind on the part 
of the defendant. 


State v. Artis, 325 N.C. 278, 316-17, 384 S.E.2d 470, 492 (1989) (cita- 
tions omitted), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 S.E.2d 827 (1991). 
This Court has identified two types of murders which meet the above 
criteria: “(1) those that are physically agonizing or otherwise dehu- 
manizing to the victim, and (2) those that are less violent but involve 
the infliction of psychological torture.” Jd. at 317, 384 S.E.2d at 492. 


Defendant contends that the facts of this case do not support a 
finding that this murder was excessively brutal, physically agonizing, 
dehumanizing or involved any psychological suffering. We disagree. 
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In determining if there is sufficient evidence to submit a particu- 
lar aggravating circumstance to the jury, the trial court must consid- 
er the evidence in the light most favorable to the State. State v. 
Moose, 310 N.C. 482, 313 S.E.2d 507 (1984). Here, the State’s evidence 
showed that defendant ripped off Amelia Lewis’s pants on a cold 
night in December in a back alley and covered her body with abra- 
sions and lacerations as she struggled against him. Amelia called out 
numerous times to defendant. “please don’t kill me, I will do anything 
if you don’t kill me.” Defendant silenced her by squeezing his hands 
around her neck. Amelia fought for some time, desperately trying to 
remove his hands, digging her nails into her own skin, to no avail. 
Amelia struggled for at least two minutes, with defendant’s hands 
pressed firmly around her neck, before losing consciousness. Death 
from manual strangulation would have taken at least four minutes. 
Defendant was not satisfied with the expedience of her death, so he 
pounded her in the head several times with a brick. 


We believe that this evidence, when viewed in the light most 
favorable to the State, was sufficient to support an inference that the 
murder was physically agonizing or otherwise dehumanizing to the 
victim. Furthermore, the facts of this case support an inference that 
the murder involved the infliction of psychological torture. Therefore, 
we hold that based on the facts before us, there was sufficient evi- 
dence to submit this aggravating circumstance for jury consideration. 
This assignment of error is overruled. 


X. 


[14] Defendant next contends the trial court erred in submitting to 
the jury both the aggravating circumstance that defendant engaged in 
a course of conduct including other violent crimes, N.C.G.S. 
§ 15A-2000(e)(1), and that the murder was committed during the 
course of an attempted rape, N.C.G.S. § 15A-2000(e)(5). His argument 
seems to be that it was not made clear to the jury whether the course 
of conduct aggravating circumstance was based on the rape of Kesha 
Davis or the attempted rape of the murder victim, Amelia Lewis. 
Since the same evidence cannot be used to support more than one 
aggravating circumstance, State v. Quesinberry, 319 N.C. 228, 354 
S.E.2d 446 (1987), sentence vacated on other grounds, 494 U.S. 1022, 
108 L. Ed. 2d 603 (1990), on remand, 328 N.C. 288, 401 S.E.2d 632 
(1991); State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979), the 
course of conduct aggravating circumstance should not have been 
submitted or, at least, it was erroneously submitted. 
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This argument has no merit because we are satisfied the jury 
understood that the course of conduct aggravating circumstance was 
based solely on the evidence of the rape of Kesha Davis. The trial 
court instructed the jury on this aggravating circumstance as follows: 


If you find from the evidence and beyond a reasonable doubt... 
that in addition to killing the victim, the defendant on or about 
the alleged date was engaged in a course of conduct which 
involved a commission of another crime of violence against 
another person and that these, this or these other crimes were 
included in the same course of conduct in which the killing of the 
victim was also a part, you would find this aggravating 
circumstance.... 


(Emphasis added.) This instruction made clear to the jury that in find- 
ing the course of conduct circumstance, it was to consider a crime of 
violence committed by defendant “against another person.” The 
crime referred to was against some person other than the murder vic- 
tim. The only other person against whom defendant committed a 
crime of violence within the relevant time frame was Kesha Davis. 


Further, the other aggravating circumstance, that the murder was 
committed during the commission of another felony, referred to the 
other felony as an “attempt to commit rape.” Since the felony com- 
mitted against Kesha Davis was a completed rape and the felony 
against Amelia Lewis was an attempted rape, the jury must have 
understood which respective felonies formed the basis of each of the 
aggravating circumstances submitted. 


This assignment of error is overruled. 
XI. 


[15] In his next assignment of error, defendant contends that the trial 
court erred in its submission of the aggravating circumstance that the 
murder was committed during an attempted rape. N.C.GS. 
§ 15A-2000(e)(5). 


Defendant argues there was insufficient evidence to support this 
aggravating circumstance. He contends there was no evidence of an 
initiation of sexual intercourse, forcible or otherwise, between 
defendant and Amelia Lewis. The only evidence which could support 
the commission of an attempted rape, defendant contends, is that 
tending to show the victim was partially disrobed. Defendant con- 
cedes he did not make this argument at trial, but that failure does not 
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absolve the trial court from correctly determining on its own motion 
whether there is evidence from which the jury could infer the exist- 
ence of an aggravating circumstance. State v. McCollum, 334 N.C. 
208, 443 S.E.2d 144 (1993), cert. denied, —— U.S. —, 129 L. Ed. 2d 
895, reh’g denied, —— U.S. —-, 129 L. Ed. 2d 924 (1994). 


This Court in State v. Harris, 319 N.C. 383, 354 S.E.2d 222 (1987), 
dealt with the sufficiency of the evidence to support a conviction of 
felony murder based on the underlying felony of attempted rape. In 
Harris the victim’s body was found on its back with the legs spread 
apart. The victim’s sweatpants had been removed, and the panties 
were entwined with the sweatpants as if both had been removed at 
the same time. The victim had multiple stab wounds, and the defend- 
ant’s clothes had blood of the same type as the victim on them. This 
Court found that there was sufficient evidence to sustain a conviction 
for felony murder based on attempted rape. 


State v. McDougall, 308 N.C. 1, 301 S.E.2d 308, cert. denied, 464 
U.S. 865, 78 L. Ed. 2d 173 (1983), is another case where this Court 
looked at the sufficiency of the evidence to support a conviction of 
felony murder based on the underlying felony of attempted rape. In 
McDougall, the victim’s body was found on its back with the legs 
spread wide, her feet nearly up to her buttocks, knees raised and 
apart, and the victim’s nightgown drawn up to her upper chest, expos- 
ing her left breast. Many of the wounds had been inflicted while the 
victim was in a prone position. Shortly after the body was discovered, 
the defendant was arrested and found to have blood on his clothes 
which was of the same type as that of the victim. This Court held 
there was sufficient evidence to survive a motion for nonsuit on the 
theory of murder during an attempted rape. 


The facts in this case are similar to the facts in both Harris and 
McDougall. When Amelia’s body was discovered, her left pant leg was 
completely off, her panties were down and her brassiere was above 
her breasts. Amelia had multiple abrasions and lacerations. The 
clothes of the defendant had blood on them of the same type as that 
of the victim. In addition, there was evidence that shortly after 
defendant murdered Amelia Lewis he raped Kesha Davis. This fact in 
addition to those which are similar to the facts in Harris and 
McDougall lead us to conclude the evidence here is sufficient to sup- 
port the inferences that the defendant knocked Amelia Lewis to the 
ground and forcibly removed her pants and panties in an attempt to 
rape her. Thus, we conclude the evidence in this case supports the 
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submission of the aggravating circumstance that the murder was 
committed during the course of an attempted rape. 


Defendant's assignment of error on this ground is overruled. 
XII. 


Next, defendant contends the trial court erred in submitting this 
case to the jury for sentencing since the evidence was insufficient to 
show that any aggravating circumstance existed. Based on the con- 
clusions we reached in sections IX, X and XI above, this argument has 
no merit. Therefore, we overrule this assignment of error. 


XIII. 


[16] In his next assignment of error, defendant argues that the North 
Carolina death penalty statute, N.C.G.S. § 15A-2000, is unconstitu- 
tional in violation of the Eighth and Fourteenth Amendments of the 
United States Constitution and Article I, Sections 19 and 27 of the 
North Carolina Constitution. Defendant maintains that the North Car- 
Olina death penalty statute is imposed in a discriminatory manner, is 
vague and overbroad, and involves subjective discretion. 


Defendant recognizes that this Court has recently reaffirmed that 
the North Carolina death penalty statute is neither unconstitutionally 
vague nor overbroad and is not applied in a discriminatory and dis- 
cretionary manner. State v. Roper, 328 N.C. 337, 402 S.E.2d 600, cert. 
denied, —— U.S. —, 116 L. Ed. 2d 282 (1991). After considering the 
arguments by defendant on this issue, we continue to adhere to our 
previous decisions and overrule this assignment of error. 


XIV. 


[17] In his next assignment of error, defendant contends that the trial 
court erred in instructing the jury that it “may” rather than “must” 
consider any mitigating circumstances found by the jury. In this case 
the trial court instructed the jury in Issue Three as follows: 


Do you unanimously find beyond a reasonable doubt that the 
mitigating circumstance or circumstances found is, or are, insuf- 
ficient to outweigh the aggravating circumstance or circum- 
stances found by you? 


If you find from the evidence one or more mitigating circum- 
stances, you must weigh the aggravating circumstances against 
the mitigating circumstances. In deciding this issue, each juror 
may consider any mitigating circumstance or circumstances 
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that the juror determined to exist by a preponderance of the evi- 
dence in Issue Two. In so doing, you are the sole judges of the 
weight to be given to any individual circumstance which you find, 
whether aggravating or mitigating. You should not merely add up 
the number of aggravating circumstances and mitigating circum- 
stances, but rather you must decide from all the evidence what 
value to give each circumstance, and weigh the aggravating cir- 
cumstances so valued against the mitigating circumstances so 
valued, and finally determine whether the mitigating circum- 
stances are insufficient to outweigh the aggravating 
circumstances. 


If you unanimously find beyond a reasonable doubt that the 
mitigating circumstances found are insufficient to outweigh the 
aggravating circumstances found, you would answer [ssue Three 
“ves.” If you do not so find or if you have a reasonable doubt as 
to whether they do, you would answer Issue Three “no.” If you 
answer Issue Three “no,” it would be your duty to recommend 
that the defendant be sentenced to hfe imprisonment. If you 
answer Issue Three “yes,” you must then move to consider Issue 
Number Four. 


(Emphasis added.) The defendant assigns error to the above italicized 
language. 


Defendant argues that this instruction allowed the jurors to 
ignore the mitigating circumstances they found. As a result, defend- 
ant argues, the instruction violated the Eighth Amendment. We have 
recently addressed and rejected arguments identical to those made by 
defendant in support of this assignment of error. State v. Green, 336 


N.C. 142, 443 S.E.2d 14, cert. denied, —— U.S. —-, —— L. Ed. 2d —., 
1994 WL 557502 (1994); State v. Lee, 335 N.C. 244, 489 S.E.2d 547, 
cert. denied, —~, U.S. —-, —— L. Ed. 2d ——, 638 USLW 3264, reh’g 
denied, ——, U.S. —-, —— L. Ed. 2d -——, 1994 WL 662807 (1994). Thus, 
this assignment of error is without merit and is overruled. 
Froportionality 
XV. 


[18] Having found no error in the guilt and sentencing phases of 
defendant’s trial, we now consider the duties reserved by N.C.G.S. 
§ 15A-2000(d)(2) exclusively for this Court in capital cases. We have 
thoroughly examined the record on appeal, transcripts, briefs, and 
oral arguments of counsel in the present case. We conclude the 
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record supports the jury’s finding of the following three aggravating 
circumstances: (i) that the murder was committed while the defend- 
ant was attempting to commit rape, N.C.G.S. § 15A-2000(e)(5); (ii) 
that the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9); and (iii) that the defendant engaged in a course of 
conduct involving other violent crimes, N.C.G.S. § 15A-2000(e)(11). 
Further, we find no indication that the sentence of death was imposed 
under the influence of passion, prejudice, or any other arbitrary fac- 
tor. We thus turn to our final statutory duty of determining whether 
the death sentence imposed here “ ‘is excessive or disproportionate 
to the penalty imposed in similar cases, considering both the crime 
and the defendant.’ ” State v. Green, 336 N.C. 142, 194, 448 S.E.2d 14, 
44 (1994) (quoting State v. Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 
355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177, reh’g denied, 464 U.S. 
1004, 78 L. Ed. 2d 704 (1983)); N.C.G.S. § 15A-2000(d)(2). 


This Court has said: 


“In essence, our task on proportionality review is to compare the 
case at bar with other cases in the pool which are roughly similar 
with regard to the crime and the defendant, such as, for example, 
the manner in which the crime was committed and the defend- 
ant’s character, background, and physical and mental condition.” 


State v. McCollum, 334 N.C. 208, 239, 433 S.E.2d 144, 161 (quoting 
State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 4938, 503 (1984), cert. 
denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985)). 


The pool of cases that this Court uses for comparative purposes 
consists of: 


“all cases arising since the effective date of our capital punish- 
ment statute, 1 June 1977, which have been tried as capital cases 
and reviewed on direct appeal by this Court and in which the jury 
recommended death or life imprisonment after the jury’s failure 
to agree upon a sentencing recommendation within a reasonable 
period of time.” 


State v. Syriani, 333 N.C. 350, 400, 428 S.E.2d 118, 146 (quoting State 
v. Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 177, reh’g denied, 464 U.S. 1004, 78 L. Ed. 2d 704 
(1983)), cert. denied, — U.S. —, 126 L. Ed. 2d 341 (1993), reh’g 
denied, —— U.S. —, 126 L. Ed. 2d 707 (1994). The pool, however, 
includes only those cases which have been affirmed by this Court. 
State v. Stokes, 319 N.C. 1, 19-20, 352 S.E.2d 653, 663 (1987). In State 


IN THE SUPREME COURT 607 


STATE v. CARTER 
[338 N.C. 569 (1994)] 


v. Bacon, 337 N.C. 66, 446 S.E.2d 542 (1994), this Court clarified the 
composition of the pool so that it reflects post-conviction relief 
awarded to death-sentenced defendants: 


Because the “proportionality pool” is limited to cases involving 
first-degree murder convictions, a post-conviction proceeding 
which holds that the State may not prosecute the defendant for 
first-degree murder or results in a retrial at which the defendant 
is acquitted or found guilty of a lesser included offense results in 
the removal of that case from the “pool.” When a post-conviction 
proceeding results in a new capital trial or sentencing proceed- 
ing, which, in turn, results in a life sentence for a “death-eligible” 
defendant, the case is treated as a “life” case for purposes of pro- 
portionality review. The case of a defendant sentenced to life 
imprisonment at a resentencing proceeding ordered in a post- 
conviction proceeding is similarly treated. Finally, the case of a 
defendant who is either convicted of first-degree murder and sen- 
tenced to death at a new trial or sentenced to death in a resen- 
tencing proceeding ordered in a post-conviction proceeding, 
which sentence is subsequently affirmed by this Court, is treated 
as a “death-affirmed” case. 


Id. at 107, 446 S.E.2d at 564. Moreover, this Court has resolved timing 
issues relating to post-conviction relief: “[A] conviction and death 
sentence affirmed on direct appeal is presumed to be without error, 
and ...a post-conviction decision granting relief to a convicted first- 
degree murderer is not final until the State has exhausted all available 
appellate remedies.” Jd. at 107 n.6, 446 S.E.2d at 564 n.6. 


While only cases found to be free from error in both phases of the 
trial are included in the pool, the Court is not required to discuss 
every case in the pool of similar cases. State v. Syriani, 333 N.C. at 
400, 428 S.E.2d at 146. 


In the present case defendant was convicted of first-degree mur- 
der under the theory of premeditation and deliberation and the theory 
of felony murder. The jury found the following three aggravating cir- 
cumstances: (i) that the murder was committed while the defendant 
was attempting to commit rape, N.C.G.S. § 15A-2000(e)(5); (ii) that 
the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9); and (iii) that the defendant engaged in a course of 
conduct involving other viclent crimes, N.C.G.S. § 15A-2000(e)(11). 
The jury considered sixteen mitigating circumstances and rejected 
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fifteen. One or more jurors found a single nonstatutory mitigating cir- 
cumstance, that the defendant admitted to prior criminal offenses. 


This Court has held the sentence of death to be disproportionate 
in seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 
N.C. 203, 341 S.E.2d 713 (1986), overruled on other grounds by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 $.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). Of these seven 
cases, only two involved the especially heinous, atrocious, or cruel 
aggravating circumstance, State v. Stokes and State v. Bondurant. 
Furthermore, only one case involved the course of conduct involving 
other violent crimes aggravating circumstance, State v. Rogers. Each 
of those cases Is distinguishable from the present case. 


In Stokes, the defendant was convicted of first-degree murder 
solely on the theory of felony murder; whereas, here defendant was 
convicted on both the theories of felony murder and of premeditation 
and deliberation. The jury in Stokes found only one aggravating cir- 
cumstance, yet the jury here found three aggravating circumstances. 
Additionally, in Stokes the accomplice in the crime was not sentenced 
to death, although both “committed the same crime in the same man- 
ner.” Stokes, 319 N.C. at 21, 352 S.E.2d at 644. In the present case 
defendant acted alone. 


In Bondurant, the defendant shot the victim but then immediate- 
ly directed the driver to proceed to the emergency room of the local 
hospital. In deciding that the death penalty was disproportionate 
there, we noted that defendant did not kill the victim in the perpetra- 
tion of another felony, that he did not coldly calculate the commission 
of the crime for a long period of time, and that it was not a torturous 
murder. Bondurant, 309 N.C. at 693, 309 S.E.2d at 182. Furthermore, 
we found it significant that “immediately after he shot the victim, 
[defendant] exhibited a concern for [the victim’s] life and remorse for 
his action by directing the driver of the automobile to the hospital.” 
Id. at 694, 309 S.E.2d at 182. In this case, defendant deliberately set 
out to rape the victim, and when she struggled against him, he 
silenced her by squeezing his hands around her neck. The victim 
fought to remove defendant’s hands. He pounded her in the head with 
a brick. Defendant then left his victim partially disrobed on a cold 
night in December in a back alley. Also, in Bondurant the jury found 
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only one aggravating circumstance; whereas, three aggravating cir- 
cumstances were found in this case. 


In Rogers, the only aggravating circumstance that the jury found 
was that the killing was part of a course of conduct which included 
the commission of other crimes of violence against other persons. 
This Court emphasized that those cases in which the death penalty 
was Imposed on this circumstance alone involved facts considerably 
more egregious than those in Rogers. Here, the jury found that aggra- 
vating circumstance and two others. 


Of the remaining four cases, Young is the only one in which the 
jury found multiple aggravating circumstances. In ruling that the 
death penalty was disproportionate, this Court focused on the jury’s 
failure to find either that the murder was part of a course of conduct 
which included the commission of other crimes of violence against 
other persons or that the crime was especially heinous, atrocious, or 
cruel. McCollum, 334 N.C. at 241, 433 $.E.2d at 162 (citing Young, 312 
N.C. 669, 325 $.E.2d 181). Unlike Young, the jury here found both of 
these circumstances. 


Defendant characterizes this case as typical of those involving 
sexual assault and a killing. As support for the proposition that his 
sentence of death is disproportionate, defendant relies on four such 
cases in which the jury recommended life sentences. State v. 
MckKinnon, 328 N.C. 668, 403 S.E.2d 474 (1991); State v. Harris, 319 
N.C. 383, 354 S.E.2d 222 (1987); State v. Fincher, 309 N.C. 1, 305 
S.E.2d 685 (1983); State v. Franklin, 308 N.C. 682, 304 S.E.2d 579 
(1983). 


Just because juries in the past “have returned recommendations 
of life imprisonment in cases similar to the one under review does not 
automatically establish that juries have ‘consistently’ returned life 
sentences in factually similar cases.” Green, 336 N.C. at 198, 443 
9.E.2d at 47. In every proportionality review, this Court independent- 
ly considers “the individual defendant and the nature of the crime or 
crimes which he has committed.” State v. Pinch, 306 N.C. 1, 36, 292 
S.E.2d 203, 229, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), 
reh’g denied, 459 U.S. 1189, 74 L. Ed. 2d 1031 (1983), overruled on 
other grounds by State v. Benson, 323 N.C. 318, 372 S.E.2d 517, and 
by State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994). We find the 
facts and circumstances of all four life cases cited above distinguish- 
able from the present case. 
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All of those cases differ significantly from this case with respect 
to the nature of the crime, as reflected by specific jury findings. In 
McKinnon, Harris and Fincher, the defendants were convicted 
solely upon the felony murder theory. In Franklin, the defendant was 
convicted solely upon premeditated and deliberated murder. Here, 
defendant was convicted on theories of both felony murder and pre- 
meditated and deliberated murder. In addition, the juries in those 
cases found the existence of only one aggravating circumstance. 
Here, the jury found the existence of three aggravating 
circumstances. 


For the foregoing reasons, we find no significant similarity 
between this case and each of the cases relied upon by the defendant 
in which the jury recommended life imprisonment. 


We also compare this case with the cases in which we have found 
the death penalty to be proportionate. Although we review all of the 
cases in the pool when engaging in our statutorily mandated duty of 
proportionality review, we reemphasize here “that we will not under- 
take to discuss or cite all of those cases each time we carry out that 
duty.” McCollum, 334 N.C. at 244, 433 S.E.2d at 164. We conclude the 
present case is more similar to certain cases in which the jury found 
either the especially heinous, atrocious or cruel aggravating circum- 
stance or the course of conduct aggravating circumstance. See, e.g., 
State v. Vereen, 312 N.C. 499, 324 S.E.2d 250, cert. denived, 471 U.S. 
1094, 85 L. Ed. 2d 526 (1985); State v. McDougall, 308 N.C. 1, 301 
S.E.2d 308 (1983); State v. Smith, 305 N.C. 691, 292 S.E.2d 264, cert. 
denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), reh’g denied, 459 US. 
1189, 74 L. Ed. 2d 1031 (1983); State v. Rook, 304 N.C. 201, 283 S.E.2d 
732 (1981), cert. denied, 455 U.S. 1038, 72 L. Ed. 2d 155 (1982). This 
Court affirmed death sentences in all of the cited cases. 


For the foregoing reasons, we conclude this case is similar to 
those cases in which we have affirmed the death penalty, dissimilar to 
those cases in which we have held the death penalty to be dispropor- 
tionate and those in which juries have recommended life sentences. 
The sentence of death here, therefore, is not disproportionate. 


We hold that defendant’s trial and sentencing proceeding were 
free from prejudicial error and the sentence of death is not dispro- 
portionate. The result is 


NO ERROR. 
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Justice MITCHELL concurring in the result. 


I concur in the result reached by the majority. I disagree, how- 
ever, with the conclusion of the majority, relying upon State v. Silhan, 
302 N.C. 2238, 273, 275 S.E.2d 450, 484 (1981), that evidence of a 
defendant's bad character may not be introduced in a capital sen- 
tencing proceeding unless and until it is offered in rebuttal of 
evidence introduced by the defendant tending to show his good 
character. 


It should be kept firmly in mind here that we are discussing a cap- 
ital sentencing proceeding, rather than the determination of guilt. 
The constitutional purpose of a capital sentencing proceeding is to 
determine the proper sentence to be imposed in light of the particu- 
lar circumstances of the crime committed and the particular charac- 
teristics of the defendant. See, e.g., Lockett v. Ohio, 4388 U.S. 586, 
602-603, 57 L. Ed. 2d 973, 988-89 (1978) (as a matter of due process, 
the sentencer must have the “fullest information possible concerning 
the defendant’s life and characteristics, which are highly relevant ‘if 
not essential [to the] selection of an appropriate sentence....'”). For 
this reason, in a case decided subsequent to Stlhan, we quoted with 
approval the following language from the Supreme Court of Florida 
indicating that the State’s evidence tending to show the life and char- 
acteristics of a defendant is always relevant and admissible, 


“[B]lecause we believe the purpose for considering aggravating 
and mitigating circumstances is to engage in a character analysis 
of the defendant to ascertain whether the ultimate penalty is 
called for in his or her particular case. Propensity to commit vio- 
lent crimes surely must be a valid consideration for the jury and 
the judge. It is matter that can contribute to decisions as to sen- 
tence which will lead to uniform treatment and help eliminate 
‘total arbitrariness and capriciousness in [the] imposition’ of the 
death penalty. (Citation omitted.)” 


State v. Taylor, 304 N.C. 249, 280, 283 S.E.2d 761, 780-81 (1981), cert. 
denied, 463 U.S. 1218, 77 L. Ed. 2d 1398 (1983) (quoting Elledge v. 
State, 346 So. 2d 998, 1001 (Fla. 1977)). 


I believe that under Lockett the evidence of the defendant’s bad 
character was admissible for purposes of the sentencing proceeding 
in this case. I also think it is clear that this is exactly the result the 
General Assembly of North Carolina intended when it expressly and 
specifically provided in the clearest English possible that the North 
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Carolina Rules of Evidence, as set forth in Chapter 8C of the General 
Statutes of North Carolina, do not apply in sentencing proceedings. 
N.C.G.S. § 8C-1, Rule 1101(b)(8) (1992). See N.C.G.S. § 15A-2000(a)(3) 
(1988) (any evidence the court deems relevant to sentence may be 
introduced). Therefore, I disagree with the conclusion of the majori- 
ty that evidence of a defendant’s bad character is not generally admis- 
sible in a capital sentencing proceeding. I believe that such evidence 
is generally admissible in any sentencing proceeding and may be con- 
sidered by the jury for all sentencing purposes. 


As I am unable to join the reasoning of the majority in this opin- 
ion, I concur in the result only. 


Justices MEYER and PARKER join in this concurring opinion. 
ee eae) 
STATE OF NORTH CAROLINA v. JOHNNIE LEE SPRUILL 


No. 404A92 
(30 December 1994) 


1. Jury § 259 (NCI4th)— first-degree murder-—jury selec- 
tion—peremptory challenges—racial discrimination 


Although the trial court in a first-degree murder resentencing 
hearing did not find or conclude that the defendant had met his 
burden of showing a prima facie case of discrimination in the use 
of peremptory challenges during jury selection, the court 
required each party to state reasons for its challenges and the 
case was treated as if the defendant had made out a prima facie 
case. In reviewing the issue of purposeful discrimination during 
jury selection, relevant considerations include the race of the 
defendant, victims, and key witnesses; the prosecutor’s questions 
and statements during voir dire; the use of a disproportionate 
number of peremptory challenges to strike black jurors in a sin- 
gle case; and the acceptance rate of black jurors by the State. This 
case does not involve an interracial killing, most of the witnesses 
are African-Americans, the acceptance rate was 53%, while the 
prosecutor may have in part confused one prospective juror with 
another person, the prosecutor clearly stated a race-neutral rea- 
son manifestly supported by the record, defense counsel did not 
exercise his right of surrebutal to show the trial court that any of 


IN THE SUPREME COURT 613 


STATE v. SPRUILL 
[338 N.C. 612 (1994)] 


State’s proffered reasons constituted pretexts, and defendant 
made no independent argument based on Article I, Section 26, of 
the North Carolina Constitution. 


Am Jur 2d, Jury § 235. 


Proof as to exclusion of or discrimination against eligi- 
ble class or race in respect to jury in criminal case. 1 
ALR2d 1291. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


. Jury § 145 (NCI4th)— first-degree murder—jury selec- 
tion—questions concerning death penalty—challenges for 
cause ultimately granted—no error 


There was no error during jury selection for a first-degree 
murder resentencing hearing where defendant on appeal 
addressed an argument to the voir dire of a particular juror but 
included no assignment of error thereon, and assigned error to 
two others on the same ground but included no arguments, and 
the court granted defendant's challenges for all three for cause, 
so that there could be no error under Morgan v. Illinois, 119 
L. Ed. 2d 492. 


Am Jur 2d, Jury $§ 201, 202. 


. dury § 201 (NCI4th)-— first-degree murder—denial of chal- 
lenges for cause—trial court not partisan 


There was no error during jury selection for a first-degree 
murder resentencing hearing where defendant argued that the 
court showed partiality during jury selection in denying his 
motion to excuse for cause prospective juror Morgan and in deny- 
ing the motion to excuse for cause prospective juror King after 
questions regarding crime and the death penalty where defendant 
used a peremptory challenge to excuse Morgan, renewed his chal- 
lenges for cause as to these two prospective jurors, and the court 
granted defendant one additional peremptory challenge. 
Although the defendant contends that it is not possible to tell 
which denial the court intended to reverse, Morgan repeatedly 
said that she could follow the law on capital punishment even 
though she had some difficulty following the twists of voir dire 
questioning. The trial court must grant a challenge for cause only 
where a venireperson’s responses indicate that her belief about 
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the death penalty would interfere with the performance of her 
duties. Any error as to prospective juror King was cured by grant- 
ing an additional peremptory challenge, and the trial court’s con- 
duct did not amount to partisan conduct denying defendant a sub- 
stantial right. 


Am Jur 2d, Jury §§ 289, 290. 
Comment Note.—Beliefs regarding capital punishment 


as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


.Jury § 141 (NCI4th)— first-degree murder—jury selec- 


tion—questions as to parole not permitted—no error 


There was no error in jury selection for a first-degree murder 
resentencing hearing where the trial court denied defendant’s 
motion to permit questioning of prospective jurors on their 
beliefs about parole eligibility. Although in Simmons v. South 
Carolina, 129 L. Ed. 2d 188 (1994), the United States Supreme 
Court held that due process had been violated where the state 
had secured a death sentence partly on the ground of future dan- 
gerousness while concealing from the jury the true meaning of a 
noncapital sentencing alternative, in this case it would have been 
entirely reasonable for the jury, if given accurate information 
about parole, to view defendant as a greater threat to society; the 
two prosecutors’ arguments, which consume over 100 pages of 
the transcript, included only one reference to defendant’s future 
dangerousness; and defendant’s jury did not submit to the trial 
court a question about the effect of a life sentence as in 
Simmons. The State has answered arguments that defendants 
should have been permitted to inform juries that a life sentence 
in North Carolina means the defendant must serve twenty years 
in prison before he is eligible for parole with the argument that it 
should be able to respond with accurate information about such 
related issues as the possibility of pardon and commutation; it 
appears that common-law precedents excluding such information 
from the jury’s consideration have offered capital defendants 
greater protection than does federal law. 


Am Jur 2d, Jury §§ 201, 202. 
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5. Criminal Law § 1312 (NCI4th)— first-degree murder— 
resentencing hearing—reference to prior death sentence— 
no error 


There was no error in a first-degree murder resentencing 
hearing where the prosecutor, while cross-examining a psychia- 
trist, read from a report made by a Central Prison psychiatrist 
after defendant’s first trial which contained a reference to the 
death row. The prosecutor made only one mention of death row 
and the record makes clear that it was inadvertent; the remark 
went unnoticed by defense counsel or the court when it was 
made and so was never brought to the jury’s attention by way of 
an objection or limiting instruction; defendant did not move for a 
mistrial; and it was clear from other testimony that defendant had 
been in prison since 1984, from which the jury could have 
inferred that defendant had previously been sentenced to death 
because otherwise he would not be receiving a new capital sen- 
tencing hearing. Although defendant contends that State v. 
Simpson, 331 N.C. 267, mandates inquiry into the issue of prior 
knowledge of a death sentence when it becomes apparent that a 
juror has such knowledge, this case does not involve exposure to 
potentially prejudicial media exposure outside the courtroom; 
the exposure here occurred during cross-examination with 
defense counsel present; defendant not only had the opportunity 
to observe the extent and manner in which jurors were exposed, 
but to have a limiting instruction and, if desired, to request an 
inquiry, but did not make such a request and specifically rejected 
the trial court’s offer to instruct the jury; and the jury’s knowl- 
edge, if any, of defencdant’s previous death sentence, could not 
with certainty be attributed solely to conduct of the prosecutor. 


Am Jur 2d, Evidence §§ 427 et seq. 


6. Criminal Law § 1312 (NCI4th)— first-degree murder— 
resentencing hearing—photographs of cellblock—argu- 
ment that defendant in secure cell block 

There was no error in a first-degree murder resentencing 
hearing from the introduction of photographs of the cellblock in 
which defendant had lived since 1985 and the argument that 
defendant was under a twenty-four hour watch in the most secure 
cell block in the most secure prison in the State of North Caroli- 
na. Defendant requested several mitigating circumstances based 
on his time in confinement, and it was clear from defendant's evi- 
dence that he had been in maximum security in Central Prison for 
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six or more years dating roughly from the time of the murder. If 
the jury learned from defendant’s evidence that he had previous- 
ly received a death sentence, defendant cannot be heard to com- 
plain that the State argued against mitigation from that same 
evidence. 


Am Jur 2d, Evidence §§ 427 et seq., 960 et seq. 


. Criminal Law § 382 (NCI4th)— first-degree murder— 


resentencing hearing—questions by court to psycholo- 
gist—no error 

There was no error in a first-degree murder resentencing 
hearing where the court asked defendant’s expert witness ques- 
tions concerning an opinion involving mitigation. Although 
defendant contends that the trial court improperly expressed an 
opinion that the psychologist’s evidence was deficient or suspect 
as to proof of mitigation, the questions did not denigrate either 
defendant’s witness or her evidence, but instead helped to devel- 
op testimony favorable to the defense and to assist the trial court 
in deciding whether mitigating circumstances which might later 
be requested by the defense were in fact supported by the 
evidence. 


Am Jur 2d, Trial §§ 274, 275. 


. Criminal Law § 400 (NCI4th)— first-degree murder— 


resentencing hearing—judge turning back during defend- 
ant’s testimony—no error 


There was no error during a first-degree murder resentencing 
hearing where the trial judge turned his back during defendant’s 
testimony but nothing of record indicates where, in relation to 
the judge’s position, the defendant was sitting, whether the 
judge’s back was partially or fully turned, or how long his back 
might have been turned; the transcript is devoid of any indication 
that the court in fact took such action; record facts suggest that 
the judge could not have had his back to defendant more than a 
few minutes; and, even assuming that the trial judge may have 
turned his back for a few minutes during defendant’s direct exam- 
ination, the record does not clearly show any prejudice to 
defendant. 


Am Jur 2d, Trial §§ 272 et seq. 


9. 


10. 


11. 
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Criminal Law § 441 (NCI4th)— first-degree murder— 
resentencing hearing—prosecutor’s argument regarding 
psychologists 

There was no error in a first-degree murder resentencing 
hearing where, assuming arguendo that the prosecutors’ state- 
ments regarding defense experts’ testimony concerning defend- 
ant’s mental disorders were improper and should have been 
condemned by the trial court, they do not entitle defendant to a 
new resentencing proceeding because the thrust of the lengthy 
arguments was not that the witnesses had been paid, but that 
their testimony did not provide a factual basis for finding person- 
ality disorder or blackout spells independent of seizures arising 
from a disorder. The statements are nothing like those made by 
the prosecutor in State v. Sanderson, 336 N.C. 1. 


Am Jur 2d, Trial §§ 695. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summa- 
tion of criminal trial—modern cases. 88 ALR4th 209. 


Criminal Law § 447 (NCI4th)— first-degree murder— 
resentencing hearing—prosecutor’s argument—victim 


The trial court did not err by not intervening ex mero moto in 
the prosecutor’s closing argument in a first-degree murder resen- 
tencing hearing where the prosecutor’s remarks concerning the 
victim were indistinguishable from those in State v. Artis, 325 
N.C. 278. 


Am Jur 2d, Trial §§ 664 et seq. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


Criminal Law § 415 (NCI4th)— first-degree murder resen- 
tencing hearing—prosecutor’s arguments 


Arguments in a first-degree murder resentencing hearing that 
defendant had enjoyed stalking and killing the victim; was a 
“hound of hell,” lay in wait for the victim “like a durned snake,” 
and changed “like a lizard changes colors”; took notes during the 
arguments; attempted to lay blame for the murder on his father; 
perjured himself in testifying that he had not been convicted of 
possession of stolen property; colluded with his attorneys to pre- 
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sent himself as remorseful; and chose to affirm rather than swear 
to tell the truth were within the wide latitude permitted counsel 
in arguments to the jury. 


Am Jur 2d, Trial §§ 554 et seq. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 


Criminal Law § 458 (NCI4th)— first-degree murder resen- 
tencing—closing arguments—parole—comment during 
objection 

There was no error during a first-degree murder resentencing 
hearing where defense counsel asked the jury not to kill defend- 
ant but to put him in prison for the rest of his life and the prose- 
cutor objected with the comment “That’s not what happens.” The 
trial court properly overruled the objection and defendant was 
permitted to argue again that his adjustment to prison was anoth- 
er reason not to take his life. No case has been found holding that 
the court must instruct the jury to disregard the objection. 


Am Jur 2d, Trial §§ 575, 576. 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or parole. 16 ALR3d 1137. 


Criminal Law § 1355 (NCI4th)— first-degree murder— 
resentencing—instructions—mitigating factor—no prior 
criminal activity 

There was no plain error in a first-degree murder resentenc- 
ing hearing where defendant contended that the court’s wording 
of its instruction on the statutory mitigating circumstance that 
the defendant had no significant history of prior criminal activity 
expressed the court’s opinion by presenting the evidence in the 
light most favorable to the State. Read in its entirety, the instruc- 
tion did not constitute an improper expression of opinion which 
probably resulted in the jury’s reaching a different verdict. 
N.C.G.S. § 15A-2000(f)(1). 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1204. 


14. 


15. 
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Criminal Law §§ 1357, 1360 (NCI4th)— first-degree mur- 
der—resentencing—-mitigating circumstances—instruc- 
tions—mental disturbance and impaired capacity 


There was no plain error in a first-degree murder resentenc- 
ing hearing in the instructions on mental or emotional distur- 
bance and impaired capacity where defendant contended that the 
court’s use of “and” meant that a juror’s failure to find any one of 
the factual elements meant consideration of the circumstance 
was entirely precluded, but, read in its entirety, the jurors could 
not have applied the instruction in a way that prevented “consid- 
eration of constitutionally relevant evidence.” 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1120 
et seq. 


Criminal Law § 1323 (NCI4th)— first-degree murder— 
resentencing—instructions—use of discretion in consider- 
ing mitigating circumstances 


There was no plain error in a first-degree murder resentenc- 
ing hearing where defendant contended that the court erred by 
instructing the jury that jurors could exercise their discretion in 
deciding whether to consider any mitigating circumstance found 
in Issue Two when answering Issues Three and Four. Instead of 
precluding any individual juror from considering any mitigating 
circumstance or circumstances she or he found at Issue JI, these 
instructions plainly directed that the evidence in mitigation, if 
found by one or more jurors, had to be weighed against the evi- 
dence in aggravation. The instructions are in accord with the dic- 


tates of McKoy and could not have been misapplied by the jury. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1362 (NCI4th)— first-degree murder— 
resentencing—mitigating circumstances—age of defendant 


The trial court did not err in a first-degree murder resentenc- 
ing hearing by failing to submit the mitigating circumstance of 
defendant’s age where defendant contended that chronological 
age is not the determining factor and the circumstance was sup- 
ported by evidence that he was an immature and dependent per- 
son who had borderline intelligence, but defendant did not 
request that the trial court submit this mitigating circumstance to 
the jury and the evidence showed that he was thirty-one years 
old, had worked as an automobile mechanic and in a shipyard, 
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moved on to a better position, attended church, and functioned 
quite well in the community. N.C.G.S. § 15A-2000(f)(7). 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1363 (NCI4th)— first-degree murder— 
resentencing—nonstatutory mitigating circumstances—no 
prior felony involvement 

The trial court did not err in a first-degree murder resentenc- 
ing hearing where defendant argued that the court failed to sub- 
mit that defendant had no prior felony involvement, but the statu- 
tory mitigating circumstance that defendant had no significant 
history of criminal activity was submitted and the instruction on 
this circumstance included an accurate summary of the evidence 
presented, which showed defendant's prior criminal activity 
included some offenses resulting in charges and convictions and 
other offenses which had not resulted in charges or convictions. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1323 (NCI4th)— first-degree murder— 
resentencing—nonstatutory mitigating circumstances— 
combined—no error 

There was no error in a first-degree murder resentencing 
hearing where the court combined aspects of defendant’s 
mitigating evidence when submitting nonstatutory mitigating 
circumstances. 


Am Jur 2d, Trial §§ 1441 et seq. 


Jury § 103 (NCI4th)— first-degree murder—individual 
voir dire denied—no error 

The trial court did not err in a first-degree murder resentenc- 
ing hearing by denying defendant’s motion for individual jury voir 
dire. 


Am Jur 2d, Jury § 197. 


Jury § 150 (NCI4th)— first-degree murder—sentencing— 
voir dire—defendant denied right to question jurors chal- 
lenged by State 

The trial court did not err in a first-degree murder resentenc- 
ing hearing by denying defendant the right to examine each juror 
challenged by the State during death qualification. 


Am Jur 2d, Jury §§ 201, 202. 
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22. 
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Evidence and Witnesses § 876 (NC]4th)— first-degree 
murder-——sentencing—-hearsay statements by victim—state 
of mind—admissible 


The trial court did not err in a first-degree murder resentenc- 
ing hearing by admitting hearsay statements of the victim relating 
to her state of mind. 


Am Jur 2d, Evidence § 866. 


Criminal Law § 1348 (NCI4th) — first-degree murder—sen- 
tencing—instruction defining mitigation denied—no error 


The trial court did not err in a first-degree murder resentenc- 
ing hearing by denying defendant’s request for an instruction 
defining “mitigation.” 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1441 et 
seq. 


Criminal Law § 1363 (NCI4th) — first-degree murder—sen- 
tencing—nonstatutory mitigating circumstance—determi- 
nation of mitigating value 


The trial court did not err in a first-degree murder resentenc- 
ing hearing by instructing the jurors that it was for them to deter- 
mine whether the nonstatutory mitigating circumstances in fact 
possessed mitigating value. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1441 et 
seq. 


Criminal Law § 1343 (NCI4th) — first-degree murder—sen- 
tencing—especially heinous, atrocious or cruel aggravating 
circumstance—not unconstitutionally vague 


The especially heinous, atrocious, or cruel aggravating cir- 
cumstance is not unconstitutionally vague. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed or car- 
ried out. 90 L. Ed. 2d 1001. 
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25. Criminal Law § 1373 (NCI4th)— first-degree murder— 
death sentence—not disproportionate 


A sentence of death for first-degree murder was not dispro- 
portionate where the record supports the jury’s finding of the sole 
aggravating circumstance upon which the death sentence was 
based; nothing of record suggests that the sentence of death was 
imposed under the influence of passion, prejudice, or any other 
arbitrary factor; and the sentence was not disproportionate. Char- 
acteristics distinguishing this case include a murder preceded by 
physical and mental abuse, including assaults and threats; a 
senseless and brutal public stabbing found to be especially 
heinous, atrocious, or cruel by the jury; and a distinct failure of 
the defendant to show remorse after the killing. Further, of 
twenty-three mitigating circumstances submitted, the jury reject- 
ed twenty-two, finding the existence of only one nonstatutory cir- 
cumstance, that the defendant suffered from a personality 
disorder with dependency traits. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court Cases. 111 L. Ed. 2d 947. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Britt (Joe Freeman), J., 
at the 12 October 1992 Criminal Session of Superior Court, Northamp- 
ton County, upon a plea of guilty to first-degree murder. Heard in the 
Supreme Court 17 March 1994. 


Michael F’ Easley, Attorney General, by Charles M. Hensey, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, and Gretchen M. Engel, 
Death Penalty Resource Center, for defendant-appellant. 


PARKER, Justice. 


In 1985 defendant was convicted of the first-degree murder of his 
former girlfriend, Beatrice Williams, and was sentenced to death. On 


IN THE SUPREME COURT 623 


STATE v. SPRUILL 
[338 N.C. 612 (1994)] 


appeal this Court affirmed defendant's conviction and sentence. State 
v. Spruill, 320 N.C. 688, 360 S.E.2d 667 (1987), cert. denied, 486 U.S. 
1061, 100 L. Ed. 2d 934 (1988). On 21 February 1992, the trial court 
granted defendant’s motion for appropriate relief, vacated the order 
sentencing defendant to death, and ordered a new trial. A capital trial 
began on 12 October 1992, but on 20 October defendant elected to 
plead guilty to the charge of first-degree murder. 


In support of defendant’s plea, the prosecutor summarized the 
State’s evidence. In March 1984 defendant and victim, both African- 
Americans, had been romantically involved; but the victim had ended 
their relationship. On the night of 31 March, they went separately to 
a nightclub where defendant attempted to talk to the victim, who 
decided it would be best for her to leave. Defendant followed her to 
the door, where he stood very close to her, regarding her steadily. The 
victim was crying, shifting her weight from one foot to the other, and 
wringing her hands. She walked outside, and defendant followed, his 
hand in his pocket. A bystander observed the two and decided to try 
to help the victim to her car. At the car, the victim opened the door, 
but defendant blocked her way and stabbed at her as she got into the 
car, cutting her across the chest and on one of her hands. Some 
bystanders pulled defendant away, and he said he would not bother 
the victim any more. However, defendant got into the car and slashed 
the victim’s throat. Again he was pulled away, and someone asked 
him why he had killed her. He said, “I meant to do it; I meant to do it.” 
In the summer of 1983 defendant had threatened to kill the victim and 
had stalked her. About two weeks before her death, defendant had 
knifed her and on an earlier occasion had attempted to choke her. At 
the time of the murder, defendant was subject to a court order direct- 
ing him to stay away from the victim. 


Pursuant to N.C.G.S. § 15A-2000, a capital sentencing proceeding 
was conducted, and both parties offered evidence. State’s evidence 
included testimony from Harold Williams, Joe Louis Jackson, and 
Corrine Simmons, all of whom were present at the time of the mur- 
der. Their testimony was consistent with State’s factual summary. 
Further, Corrine Simmons, Lemile Lockhart, Helen Britton, and Rosa 
Williams testified about defendant’s drinking and his stalking and 
assaulting of the victim; and their testimony was consistent with the 
prosecutor’s summary. Simmons also testified that in September 1983 
she heard defendant threaten to kill the victim. In the same month, 
she heard defendant threaten to put the victim and her son “six foot 
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[sic] under.” In addition to her other testimony, Helen Britton denied 
seeing defendant use marijuana or other drugs. 


State Highway Patrolman D.E. Harris testified that he responded 
to a dispatch about the murder at the nightclub and drove towards the 
scene. About a mile south of the club, Trooper Harris saw a man who 
fit the description of the suspect running along the road. Harris 
stopped his car, got out, and called to the man, who put his hands in 
the air and began walking towards Harris. The man was defendant, 
who said he was the one Harris was looking for and the knife he used 
was in his pants pocket. Defendant appeared calm, his speech was 
not slurred, and he did not smell of alcohol or marijuana. Chief 
Deputy Otis Wheeler patted defendant down and advised him of his 
rights at the Northampton Sheriff's Department. Defendant said he 
understood his rights. He was calm; nothing appeared to be wrong 
with him. However, after his arrest, defendant had to be taken to the 
hospital several times on account of seizures. Eventually he was 
moved to Central Prison, where appropriate treatment was available. 


Defendant’s evidence included the testimony of several family 
members and friends who described his chaotic upbringing. Defend- 
ant was one of eight siblings, and his father kept the entire family in 
poverty and terror by drinking to excess and then striking them, 
depriving them of food, shooting at them, or driving them away from 
home. On one occasion when defendant’s father attempted to strike 
defendant’s brother with a poker, defendant stepped between the two 
and took a blow to his head. As an adult, defendant suffered occa- 
sional seizures and headaches severe enough to require hospitaliza- 
tion. Nevertheless he could do almost any kind of mechanical work 
and was steadily employed. He was known to drink to excess, but no 
witness testified that he was violent when drinking. While working at 
a Shipyard in Newport News, Virginia, defendant met Gloria Williams, 
and they had a son, Sherrod, who was eighteen years old at the time 
of the sentencing proceeding. 


James Odom testified that he ran a service station in Jackson, 
North Carolina, and had known defendant from defendant’s child- 
hood. Defendant worked for Odom for several years, ending in 1978. 
Defendant changed oil, washed cars, drove a cab, and did mechanical 
work. He learned to perform minor mechanical work unsupervised; 
he could change engines in cars under Odom’s supervision. 


Several witnesses who knew defendant in prison testified in his 
behalf. Chaplain Michael Smith met defendant in 1986, counselled 
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him, and participated regularly in religious services with him. In 
Smith’s opinion, defendant was sincere in his religious beliefs. Cor- 
rectional Officer Thomas Humphrey also met defendant around 1986. 
Humphrey testified that defendant attended religious services regu- 
larly and although defendant had committed some disciplinary infrac- 
tions, Humphrey had never had to report him. Chaplain Luther Pike 
met defendant in 1985 and since then had made weekly contact with 
him. Pike testified that defendant had responded positively to pro- 
grams in which Pike was involved and defendant’s behavior never 
created problems. Like Smith, Pike thought defendant was sincere in 
his religious beliefs. 


Dr. James Groce was accepted by the court as an expert in foren- 
sic psychiatry. Sometime around late 1984 he examined defendant at 
the request of defense counsel. Groce testified that defendant had an 
IQ of 64 and read at the 5.5 grade level, both being consistent with 
mild mental retardation. Defendant suffered from a seizure disorder, 
but his reported actions on the night of the murder were inconsistent 
with seizure behavior. Defendant’s retardation resulted in an impair- 
ment of his judgment; and he reported multiple drug use on the night 
of the murder, which also would have had an impairing effect. Dr. 
Groce testified he had made three diagnoses: Mild mental retardation, 
a medical diagnosis of seizure disorder, and a conversion disorder 
with paralysis of the legs. In Dr. Groce’s opinion, at the time of the 
murder defendant was under a mental disturbance, namely mild men- 
tal retardation. Defendant’s capacity to appreciate the criminality of 
his conduct or conform it to law was impaired by his retardation and 
use of drugs, which together produced a negative synergistic effect. 
Defendant told Dr. Groce that on the night in question he drank three 
or four beers and smoked marijuana. The marijuana was given to 
defendant by a friend, who told him it was laced with phencyclidine. 
Nevertheless, reports of defendant’s behavior on the night of the mur- 
der were consistent with goal-directed, rational behavior. 


Dr. Groce testified further that in February 1985 a psychiatrist at 
Central Prison noted that defendant’s cognition was “fair,” his insight 
was “poor,” his judgment was “fair,” and his recognition of his per- 
sonality type was “poor.” “Cognition” refers to recognition, general 
knowledge, and accurate interpretation of general knowledge at the 
moment. “Insight” means some accurate self-assessment of situations 
and personal functioning. “Judgment” is the ability to make accurate 
assessments of situations and appropriate plans based thereon. The 
psychiatrist’s diagnosis was one of mixed personality disorder with 
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inadequate and dependent features. Personality disorder is charac- 
terized by a less than usual ability to adjust appropriately to situa- 
tions. Mixed personality disorder is characterized by several features. 
“Inadequate and dependent features” refer to (i) a tendency to 
depend excessively on external sources for emotional support and to 
weigh reactions of others heavily and (ii) general immaturity and 
inability to cope with stressful situations. Dr. Groce also testified that 
the combined effects of such a personality disorder and low IQ are 
additive, each condition contributing to overall impaired function. 


Dr. Groce also examined defendant in 1992 and noted that his 
full-scale IQ was 73, placing him in the low borderline range of intel- 
lectual functioning. The elevation in IQ was consistent with pro- 
longed sobriety. During his 1992 evaluation, defendant stated that at 
the time of the murder he had also snorted cocaine. 


Dr. Claudia Coleman, a specialist in neuropsychology and foren- 
sic psychology, examined defendant in October 1992 at the request of 
defense counsel. In her opinion defendant was in the borderline range 
of adult intelligence. His school records showed he was a slow 
learner and was placed in special education classes beginning in 
ninth grade. He repeated a grade and dropped out of school in 
eleventh grade. Dr. Coleman considered defendant’s head injury sig- 
nificant because many people who suffer major head injuries (i) 
experience concentration and attention problems and problems with 
judgment and emotional control and (ii) are more susceptible to the 
effects of alcohol and other drugs. Dr. Coleman opined that the fol- 
lowing factors impaired defendant’s cognitive abilities and emotional 
control: (1) history of head injury severe enough to induce chronic 
headaches and seizure disorder, (ii) history of alcohol and possibly 
other drug abuse, (iii) possible intoxication at the time of the murder, 
and (iv) borderline intelligence. Further, owing to these factors, at the 
time of the murder defendant was acting under the influence of men- 
tal or emotional disturbance; and his capacity to appreciate the crim- 
inality of his conduct or to control his conduct was impaired. Dr. 
Coleman stated further that defendant had inadequate and dependent 
personality traits, being overly dependent on others, particularly for 
emotional support. He was immature, acting more like a child than 
others in his age group. On cross-examination, she testified that a 
number of his behaviors on the night of the murder could be charac- 
terized as goal-oriented. 
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Defendant testified in his own behalf, and his testimony about his 
chaotic childhood was consistent with that of other witnesses. After 
his relationship with Gloria Williams ended and while he was working 
for James Odom, defendant met and married a woman named 
Barbara Edwards. During his marriage defendant drank alcohol and 
smoked marijuana almost daily. He also tried other drugs but did not 
use them on a regular basis. He met the victim in 1982, was involved 
with her until 1984, and thought they had a good relationship. Never- 
theless, there were times when they fought and did not see each other 
for several weeks. He admitted slapping the victim sometime around 
Thanksgiving 1983 but denied choking her. He maintained that in the 
incident two weeks before her death, the victim accidentally cut her- 
self on his knife, which he was using to clean his fingernails. 


Defendant testified further that on 31 March 1984, he awoke, did 
a line of cocaine, and then went to work. He had several beers at 
work since his boss let him drink there if he did not leave cans lying 
about. He left work around 2:00 p.m. and had a few more beers. That 
night he went to the club and had several more beers. He saw the vic- 
tim come into the club with a friend. Defendant went outside and 
smoked some marijuana with a man he knew. Defendant remarked 
that the joint tasted odd; the man said it contained PCP. Defendant 
recalled going back into the club and trying to talk to the victim, but 
he could not remember what was said. He remembered Harold 
Williams staring at him. Defendant recalled going outside with the 
victim but could not remember what he said to her. He admitted that 
he had cut and killed her but thought it would not have happened had 
he not been drinking alcohol and using drugs. He expressed remorse 
for having killed the victim. 


He testified further that at Central Prison he had three fights with 
other inmates and several other disciplinary violations, most occur- 
ring within the first two or three years of his incarceration. On cross- 
examination he testified that he had been convicted of misdemeanor 
possession of stolen property. In connection with the Thanksgiving 
1983 incident he pleaded guilty to assaulting the victim. He denied fol- 
lowing the victim, threatening to kill her or her son, and intentionally 
cutting her. He also denied that he had assaulted his wife. On recross- 
examination, defendant testified that PCP does not cause the user to 
act drunk or fall down. Instead it causes the user to be “spaced out” 
and able to remember some things but not others. 
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State’s rebuttal evidence included testimony from Deputy 
Wheeler, who said that around 1:45 a.m. on 1 April 1984, defendant 
appeared to be calm and cool. Asked if he were under the influence 
of alcohol or drugs, defendant said, “No,” paused, and stated he had 
had a beer or two. 


In addition, the State introduced evidence of defendant’s convic- 
tions for misdemeanor possession of stolen goods and for assault on 
and communicating threats against the victim in November 1983. Fur- 
ther, Sergeant Ray Campbell, supervisor of inmate records at Central 
Prison, described defendant’s cellblock from 1985 until the time of 
trial. Illustrating his testimony with photographs, Campbell described 
the restrictions on defendant’s freedom of movement, comparing 
these with lesser restrictions on other inmates. Campbell testified 
that defendant had a major infraction in October 1985 for fighting, a 
July 1986 infraction for assaulting the inmate with whom he had been 
fighting in 1985, an April 1988 major infraction for refusing to report 
to his cell, a July 1988 infraction for fighting, a December 1989 infrac- 
tion for using a mop wringer to threaten other inmates, an August 
1990 major infraction for fighting, and an October 1990 major infrac- 
tion for disobeying orders by entering a cell not assigned to him. Pun- 
ishment, which consisted of confinement to his cell, was suspended 
on the last two infractions. 


Barbara Spruill testified that in 1977 she was married to defend- 
ant but left him after four months because he was mean to her and 
picked fights with her until he provoked her to hit him. Once he ran 
her car off the road, reached into the car and choked her, and then 
left. On cross-examination she testified that when they were first mar- 
ried, defendant was kind to her and fun to be around except when 
drinking. He drank on weekends with friends and also stayed out late 
at night during the week and drank. He drank more after they were 
married. He also smoked marijuana and sometimes drank and 
smoked at the same time. Sometimes he accused her of seeing other 
men. The choking incident occurred after she left him. 


The jury found the existence of the sole aggravating circumstance 
submitted, that the murder “was especially heinous, atrocious, or 
cruel.” N.C.G.S. § 15A-2000(e)(9) (1988). Four statutory mitigating 
circumstances were submitted, but the jury declined to find the exist- 
ence of any. Of the nineteen nonstatutory mitigating circumstances 
submitted, the jury found only one, that at the time of committing the 
crime, “defendant suffered from a personality disorder with depend- 
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ency traits.” Pursuant to section 15A-2000(b), the jury found that (i) 
the mitigating circumstance was insufficient to outweigh the aggra- 
vating circumstance and (ii) the aggravating circumstance was suffi- 
ciently substantial to call for imposition of the death penalty. On 4 
November 1992 the jury recommended that defendant be sentenced 
to death, and the trial court entered judgment in accord therewith. 
Execution was stayed 18 November 1992 pending defendant’s appeal. 
For the reasons discussed herein, we conclude defendant’s capital 
sentencing proceeding was free from prejudicial error and the death 
sentence is not disproportionate. 


JURY SELECTION 


[1] Defendant first contends the State exercised its peremptory chal- 
lenges in a racially discriminatory manner, excusing jurors of African- 
American descent in violation of the federal and state constitutions. 
Defendant argues that eight prospective jurors, Bottoms, Squire, 
Joyner, Lowe, Phillips, Grant. Walton, and Liverman, were improper- 
ly excused. We disagree. 


Defendant filed a motion in limine requesting the trial court “to 
prohibit the District Attorney from exercising peremptory challenges 
as to Black jurors, or, in the alternative, to order that the District 
Attorney state reasons on the record for peremptory challenges of 
such jurors.” The motion stated that the district attorney for Judicial 
District 6B had shown a pattern of discriminating against black 
venirepersons and cited State v. Smith, 328 N.C. 99, 400 S.E.2d 712 
(1991), and State v. Hall, 104 N.C. App. 375, 410 S.E.2d 76 (1991), as 
cases from the district in which the appellate courts have found 
inferences of such discrimination. The trial court denied the motion. 
During jury selection, after the State peremptorily challenged eight 
African-American venirepersons, defendant objected and asked to be 
heard. The trial court stated, “Well, if you’re making a Batson motion, 
I'll hear you later.” The district attorney then stated that defense 
counsel had 


excused twelve White jurors and one Black juror, and I could 
have made that motion, I felt three times I could, but I have not 
done so. And the first eleven of his were White, I take that back, 
the first twelve of his were White and the last one was Black. And 
I make the same motion in this particular case. 


The court responded, “I understand and [ll hear you later, too.” 
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After completion of selection of twelve jurors and two alternates, 
court was recessed and reconvened without any jurors present. The 
trial court brought up the matter of the motions and asked first to 
hear from defense counsel. After considerable discussion, counsel for 
both parties agreed that the State had excused eight black jurors and 
five white jurors. The prosecutor then argued that under Georgia v. 
McCollum, 505 U.S. —, 120 L. Ed. 2d 33 (1992), the defense also was 
prohibited from engaging in purposeful discrimination in the exercise 
of peremptory challenges to exclude prospective jurors. The court 
then asked, “All right, Solicitor, do you care to put on the record an 
explanation as to each of these?” The prosecutor replied as follows: 


If Your Honor please, I think that where the defendant has 
excused, if I may just briefly say what he [hlas excused by my 
count, fourteen jurors altogether, maybe fourteen or fifteen. How 
many is it altogether, madam clerk? 


Ms. SPRUILL: Fifteen. 


Fifteen jurors altogether. And of those fifteen jurors, thirteen 
of those were White that he excused; that he excused eleven in a 
row until he got to the twelfth one, and that was a Black juror, 
and that was Mr. Royal, which was the first Black juror that he— 
let me go back. He had fifteen excuses and of those fifteen, four- 
teen were used for White jurors. 


Now, if Your Honor please, before I—-this is the way I feel 
about it. I'll do whatever the Court directs me to do, but before I 
state any reasons for the reasons that I have excused the jurors 
that I have, where someone has excused fourteen, fourteen times 
one, a hundred and forty per cent of them, I think they ought to 
go through everyone [sic] of theirs and give the reasons why. 


The court stated that looking at the contentions of both sides, it, 
appeared that the State had come closer to making out a prima facie 
case than had the defense. Nevertheless, the court required each 
party's counsel to state reasons for the peremptory challenges ob- 
jected to by opposing counsel. The court then stated as follows: 


All right. The Court accepts the Solicitor’s clear and race neu- 
tral specific explanations as to his reasons for peremptorily chal- 
lenging the eight Black jurors. Therefore, Court concluding that 
the explanations are race neutral denies your motion to set aside 
this panel and start anew, Mr. Warmack. 
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And as to the fourteen Whites that were challenged by the 
defense, the Court accepts the explanations of Mr. Warmack as 
clear and race neutral specific explanations as to the exercise of 
those peremptories. 


The jury which heard defendant’s case consisted of six white and six 
African-American members. 


The Equal Protection Clause of the United States Constitution 
prohibits a prosecutor from challenging prospective jurors “solely on 
account of their race or on the assumption that black jurors as a 
group will be unable impartially to consider the State’s case against a 
black defendant.” Batson v. Kentucky, 476 U.S. 79, 89, 90 L. Ed. 2d 69, 
83 (1986); accord State v. Glenn, 333 N.C. 296, 301-02, 425 S.E.2d 688, 
692 (1993). Although the Batson three-part test for reviewing claims 
of racial discrimination requires a defendant to make out a prima 
facie case of discrimination, where prosecutors voluntarily give rea- 
sons for their challenges, this Court proceeds as though the burden 
has been met. State v. Robinson, 336 N.C. 78, 93, 443 S.E.2d 306, 312 
(1994), cert. denied, —— U.S. , 130 L. Ed. 2d 650 (1995). 





In the instant case, the trial court did not find or conclude that the 
defendant had met his burden. Instead, the record indicates the court 
was more inclined to find a prima facie case of discriminatory intent 
on the part of the defense. Nevertheless, since the record suggests 
that the court considered it in the interest of justice and general fair- 
ness to require each party to state reasons for its challenges, we treat 
the case as though defendant made out a prima facie case. 


The second part of the Batson test “requires the State to ‘articu- 
late legitimate reasons which are clear and reasonably specific and 
related to the particular case to be tried which give a neutral expla- 
nation for challenging jurors of the cognizable group.’ ” Jd. (quoting 
State v. Jackson, 322 N.C. 251, 254, 368 S.E.2d 838, 840 (1988), cert. 
denied, 490 U.S. 1110, 104 L. Ed. 2d 1027 (1989)). “Defendant ‘has a 
right of surrebuttal to show that the prosecutor’s explanations are a 
pretext.’ ” Smith, 328 N.C. at 120, 400 S.E.2d at 724 (quoting State v. 
Porter, 326 N.C. 489, 497, 391 S.E.2d 144, 150 (1990)). Finally, it is for 
the trial court to decide whether the defendant has proved purpose- 
ful discrimination. Robinson, 336 N.C. at 93, 443 S.E.2d at 312. 


In reviewing the issue of purposeful discrimination during jury 
selection, this Court has considered a number of facts and circum- 
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stances. Relevant considerations include (i) race of the defendant, 
victims, and key witnesses; (ii) the prosecutor’s questions and state- 
ments during voir dire; (ill) use of a disproportionate number of 
peremptory challenges to strike black jurors in a single case; and (iv) | 
acceptance rate of black jurors by the State. Smith, 328 N.C. at 120- 
21, 400 S.E.2d at 724. Notwithstanding defendant’s motion in limine, 
in accord with the test established by the United States Supreme 
Court, this Court reviews each case involving a Batson issue on its 
individual merits. More importantly, however, the instant case differs 
from Smith in that it does not involve an interracial killing, and most 
of the witnesses are African-Americans. In addition, in Smith the 
Court stated that an acceptance rate of 42.8% is some evidence that 
there was no discriminatory intent; and in the instant case, the 
acceptance rate was 53%. 


In Robinson, the Court also said as follows: 


When evaluating the prosecutor's stated reasons for dis- 
missal, the ultimate question to be decided by the trial court is 
whether the prosecutor was exercising his peremptory chal- 
lenges with a discriminatory intent. The United States Supreme 
Court has acknowledged that, “[a]s with the state of mind of a 
juror, evaluation of the prosecutor’s state of mind based on 
demeanor and credibility lies ‘peculiarly within a trial judge’s 
province.’ ” Hernandez, 500 U.S. at 365, 114 L. Ed. 2d at 409 (quot- 
ing Wainright v. Witt, 469 U.S. 412, 428, 83 L. Ed. 2d 841, 854 
(1985)). The findings of a trial court are not to be overturned 
unless the appellate court is “convinced that its determination 
was clearly erroneous.” Jd. at 36[9], 114 L. Ed. 2d at 412. “ ‘Where 
there are two permissible views of the evidence, the factfinder’s 
choice between them cannot be clearly erroneous.’ ” Thomas, 329 
N.C. at 433, 407 S.E.2d at 148 (quoting Anderson v. Bessemer 
City, 470 U.S. 564, 574, 84 L. Ed. 2d 518, 528 (1985). 


336 N.C. at 94, 443 S.E.2d at 313. 


With these principles in mind, we have reviewed the reasons 
given by the prosecutor for peremptorily challenging the prospective 
jurors named above and find no reason to overturn the trial court’s 
judgment. Defendant has argued that of the prosecutor’s stated rea- 
sons for excusing prospective juror Bottoms, only one, that Bottoms 
knew defense counsel Harvey, was supported by the record. We do 
not find this argument persuasive. While our review of the transcript 
suggests that the prosecutor may have in part confused Bottoms with 
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another venireperson, the prosecutor stated clearly that he excused 
Bottoms because he “knew [defense counsel] Thomas Harvey, and he 
was the one who had visited-—Mr. Harvey had visited his house, see- 
ing his mother and his sister.” Since this race-neutral reason is mani- 
festly supported by the record, any confusion as to the prosecutor's 
other statements about Bottoms could at most present another view 
of the evidence, which under Robinson is insufficient to permit this 
Court to find the trial court’s determination clearly erroneous. We 
also note that although given an opportunity to respond, defense 
counsel did not exercise his right of surrebuttal to show the trial 
court that any of State’s proffered reasons constituted pretexts. Fur- 
ther, before this Court, defendant has made no independent argument 
based on Article I, Section 26 of the North Carolina Constitution, 
which prohibits the use of peremptory challenges solely on the basis 
of race. Smith, 328 N.C. at 119, 400 S.E.2d at 723. For all the foregoing 
reasons, we conclude the trial court did not err in determining that 
the prosecutor did not exercise his peremptory challenges in a racial- 
ly discriminatory manner. 


[2] Defendant’s next contention is that he was denied a fair trial by 
the trial court’s partisan conduct during voir dire. Defendant argues 
that on many occasions the trial court “exhibited partisanship by frus- 
trating defendant’s attempts to remove death-prone jurors.” Defend- 
ant argues further that the trial court’s (4) attempts to rehabilitate 
prospective juror Morgan and refusal to grant defendant's challenge 
for cause, (ii) partisan conduct throughout voir dire of prospective 
juror King, and (iii) granting of only one additional peremptory 
challenge to the defense denied defendant a substantial right. We 
disagree. 


We note first that defendant has made a six-page argument 
addressing the voir dire of prospective juror Willis. However, the 
record includes no assignment of error based thereon. Defendant 
argues that under Morgan v. Illinois, 504 U.S. —, 119 L. Ed. 2d 492 
(1992), searching voir dire must be permitted in order to reveal 
biased venirepersons who as jurors would always impose death upon 
a finding of guilt. In the instant case, however, since the trial court 
granted defendant’s challenge for cause of Willis, there could be no 
Morgan violation. In addition, although defendant assigned error on 
the same ground to the voir dire of Moore and Motley, defendant’s 
brief includes no arguments based thereon. Again, since the record 
shows the trial court granted defendant’s challenges for cause of 
these two venirepersons, there could be no Morgan error. 
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[3] We next consider defendant's argument that the trial court 
showed partiality in denying defendant’s excusal for cause of 
prospective juror Morgan. We do not find defendant’s argument per- 
suasive. The transcript makes clear that Morgan had some difficulty 
in following the twists of votr dire questioning. She stated to the 
court that she could follow the law in deciding whether to vote for life 
or death. The following exchange then took place: 


THE Court: All right. Now, considering your previous state- 
ments to [defense counsel] about the death penalty, state whether 
you would be able to vote for a recommendation of life in prison 
if the State fails to satisfy you beyond a reasonable doubt of the 
three things required by law concerning the aggravating and mit- 
igating circumstances previous mentioned? 


Ms. MorGAn: Would you repeat that? 


THE Court: In other words, would you be able to vote for a 
recommendation of life imprisonment if the State fails to satisfy 
you beyond a reasonable doubt of those three things? 


Ms. MoraGan: I don’t quite understand that one. 
THE COURT: All right. 


Considering your previous statements, I want you to state 
whether you would be able to vote for a recommendation of life 
imprisonment if the State fails to satisfy you beyond a reasonable 
doubt of the three things that I just mentioned? 


Ms. MorGan: Oh. No, sir. I wouldn't be able to. 
THE COURT: You would not be able to? 
Ms. MorGcan: No, sir. 


THE CouRT: You would not be able to follow the law in that 
respect? 


Ms. Morcan: Maybe I should be dismissed because I don’t 
understand all of these things. I can listen to the jury [sic] and I 
can form my own opinions, but whether it should be a sentence 
of death or whether it should be life imprisonment, you know all 
these fancy words and everything, I just can’t understand all that. 


THE Court: Would you follow the law as given to you by the 
Court? 
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Ms. MorGan: Yes, sir. 
THE Court: And be guided by the law? 


Ms. MorGan: Yes, sir. That much I can do. I know what you're 
talking about there. These other fancy words, I’m sorry. 


Upon further questioning by defense counsel, Morgan responded, 
“Youre trying to get me tangled up again.” Later defense counsel 
attempted to question Morgan further, but she restated that she 
would consider the law as given by the trial court. Defense counsel 
then used a peremptory challenge to excuse her. 


Defendant also argues that the trial court erred in denying 
defendant’s challenge for cause of prospective juror King. In response 
to the prosecutor’s asking whether the venire or their family had been 
victims of a violent crime, King first indicated that his brother had 
shot someone. The prosecutor asked a second time whether anyone 
or their family had been hurt or shot. King said that his sister's 
boyfriend had killed her. Later, the prosecutor asked King if he had 
been the victim of a crime or charged with a crime. King replied, “One 
time. I got in a fight with a dude and the gun went off and shot him.” 
Questioned later by defense counsel, King said that in April of 1990, 
his sister was strangled by her boyfriend. Defense counsel then asked 
if the matter would have any bearing on King in his deliberations. 
King answered, “No, sir. It wouldn't,” and “It wouldn't, it wouldn't 
have no bearing on me.” Moments later, in response to defense coun- 
sel’s question, King said, “I’ve been in favor of the death penalty a long 
time.” Asked how strong his belief was, King answered, “Well, like I 
told [the prosecutor], I'd have to have both sides of the case first 
before I make my decision. I have to hear his side and his side, and 
then I go from there.” 


Defendant argues further, and the transcript shows, that the chal- 
lenges for cause of Morgan and King were preserved when defendant 
exhausted his peremptory challenges and renewed the challenges for 
cause to these two prospective jurors. However, the transcript also 
shows that upon defendant’s renewal of these two challenges for 
cause, the trial court granted defendant one additional peremptory 
challenge. Although defendant also argues that it is not possible to 
tell which denial the court intended to reverse, we can find no error 
in the court’s denial of defendant’s challenge for cause of Morgan. 


“The standard for determining whether a prospective Juror may 
be properly excused for cause for his views on capital punishment is 
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whether those views would ‘prevent or substantially impair the per- 
formance of his duties as a juror in accordance with his instructions 
and his oath.’ ” State v. Syriani, 333 N.C. 350, 369, 428 S.E.2d 118, 128 
(quoting Wainwright v. Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851- 
52 (1985)), cert. denied, 510 U.S. —, 126 L. Ed. 2d 341 (1993), reh’g 
denied, 510 U.S. —, 126 L. Ed. 2d 707 (1994); accord State v. Gibbs, 
330 N.C. 1, 29, 486 S.E.2d 321, 337 (1993), cert. denied, — U.S. —, 
129 L. Ed. 2d 881 (1994). Applying this principle in the instant case, 
Morgan repeatedly said that she could follow the law. Only where a 
venireperson’s responses indicate that her belief about the death 
penalty would interfere with the performance of her duty at the guilt- 
innocence or sentencing phases must the trial court grant a challenge 
for cause. Gibbs, 335 N.C. at 29, 436 S.E.2d at 337. Assuming without 
deciding that the trial court erred in denying defendant’s challenge for 
cause of King, the error was corrected by the granting of an addition- 
al peremptory challenge. In sum, since (i) there was no Morgan error 
or error as to prospective juror Morgan and (ii) error, if any, as to 
prospective juror King was corrected by the granting of an additional 
peremptory challenge, we overrule defendant’s assignments of error. 
We hold that the trial court’s conduct during voir dire did not amount 
to partisan conduct denying defendant a substantial right. 


[4] Defendant’s final contention relating to voir dire is that the trial 
court erred by denying his motion to permit questioning of prospec- 
tive jurors on their beliefs about parole eligibility. Again, we disagree. 


In Simmons v. South Carolina, —- U.S. —, 129 L. Ed. 2d 1383 
(1994), the capital defendant was ineligible for parole under South 
Carolina law. Prior to jury selection, the trial court granted State’s 
motion for an order barring defendant from asking questions about 
parole. Defendant Simmons was subsequently convicted of murder, 
and in the penalty phase, evidence tended to show that he posed a 
continuing danger to elderly women. The prosecutor argued that in 
its punishment recommendation the jury should consider defendant’s 
future dangerousness. Jd. at ——, 129 L. Ed. 2d at 139. Defendant’s 
rebuttal evidence, and arguments based thereon, tended to show that 
he would not be a danger to other inmates. Defendant asked the trial 
court for an instruction that in his case, life imprisonment did not 
include the possibility of parole. Jd. at ——, 129 L. Ed. 2d at 139. 
Defendant argued there was a reasonable likelihood that the jurors 
would vote for death simply because they mistakenly believed he 
would eventually be released on parole. The trial court denied 
defendant’s request. After deliberating for ninety minutes, the jury 
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sent a note to the trial court asking if a life sentence included the pos- 
sibility of parole. In response, the court instructed the jury not to 
consider parole or eligibility therefor and to understand “life impris- 
onment” in its plain and ordinary meaning. Twenty-five minutes later, 
the jury returned to the courtroom with a death sentence. Id. at —, 
129 L. Ed. 2d at 140. 


On appeal, the Court found the State had secured a death sen- 
tence partly on the ground of future dangerousness while concealing 
from the jury the true meaning of a noncapital sentencing alternative, 
that life imprisonment meant life without parole. The Court held this 
constituted a violation of due process, id. at ——, 129 L. Ed. 2d at 141, 
but declined to decide that defendant’s Eighth Amendment protection 
was also abridged, id. at —-- n.4, 129 L. Ed. 2d at 141 n.4. The Court 
also said as follows: 


In assessing future dangerousness, the actual duration of the 
defendant’s prison sentence is indisputably relevant. Holding all 
other factors constant, 2f is entirely reasonable for a sentencing 
jury to view a defendant who is eligible for parole as a greater 
threat to society than a defendant who is not. Indeed, there may 
be no greater assurance of a defendant’s future nondangerous- 
ness to the public than the fact that he never will be released on 
parole. The trial court’s refusal to apprise the jury of information 
so crucial to its sentencing determination, particularly when the 
prosecution alluded to the defendant’s future dangerousness in 
its argument to the jury, cannot be reconciled with our well- 
established precedents interpreting the Due Process Clause. 


Like the defendants in Skipper and Gardner, petitioner was 
prevented from rebutting information that the sentencing author- 
ity considered, and upon which it may have relied, in imposing 
the sentence of death. The State raised the specter of petitioner's 
future dangerousness generally, but then thwarted all efforts by 
the petitioner to demonstrate that, contrary to the prosecutor's 
intimations, he never would be released on parole and thus, in his 
view, would not pose a future danger to society. The logic and 
effectiveness of petitioner's argument naturally depended on 
the fact that he was legally ineligible for parole and thus would 
remain in prison tf afforded a life sentence. Petitioner’s efforts 
to focus the jury’s attention on the question whether, in prison, he 
would be a future danger were futile, as he repeatedly was denied 
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any opportunity to inform the jury that he never would be 
released on parole. The jury was left to speculate about petition- 
er’s parole eligibility when evaluating petitioner’s future danger- 
ousness, and was denied a straight answer about petitioner’s 
parole eligibility even when it was requested. 


Id. at —,, 129 L. Ed. 2d at 142-43 (emphasis added). 


We think it important that the Court did not hold that a defendant 
has a constitutional right to question the venire about parole. Neither 
did the Court establish a blanket rule that an instruction giving infor- 
mation about parole or parole eligibility is required in all cases, even 
if the jury asks a question about parole. Instead, the Court said that in 
states wherein parole is available, how the jurors’ knowledge thereof 
will affect their recommendation “is speculative, and we shall not 
lightly second-guess a decision whether or not to inform” them about 
parole. Jd. at —, 129 L. Ed. 2d at 145. Further, 


States reasonably may conclude that truthful information regard- 
ing the availability of commutation, pardon, and the like, should 
be kept from the jury in order to provide “greater protection in 
[the States’] criminal justice system than the Federal Constitution 
requires.” Concomitantly, nothing in the Constitution prohibits 
the prosecution from arguing any truthful information relating to 
parole or other forms of early release. 


Id. at —, 129 L. Ed. 2d at 145 (quoting California v. Ramos, 463 U.S. 
992, 1014, 77 L. Ed. 2d 1171, 1189 (1983)) (alteration in original). 


It will readily be seen that the instant case is quite different from 
Simmons, wherein the jury was kept in ignorance of truthful infor- 
mation about defendant’s parole ineligibility. Instead, in defendant's 
case it would have been entirely reasonable for the jury, if given accu- 
rate information about parole, to view him as a greater threat to soci- 
ety. Defendant’s case is further distinguishable in that the two 
prosecutors’ arguments, which consume over 100 pages of the tran- 
script, included only one reference to defendant’s future dangerous- 
ness. Moreover, defendant’s jury did not submit to the trial court a 
question about the effect of a life sentence. 


In many capital cases defendants have argued to this Court that 
they should have been permitted to inform juries that in North Car- 
Olina, a life sentence means the defendant must serve twenty years in 
prison before he is eligible for parole. Often the State has answered 
that it should have a similar right to respond with accurate informa- 
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tion about such related issues as the possibility of pardon and com- 
mutation. From such arguments and from Simmons, it appears that 
our common-law precedents excluding such information from the 
jury’s consideration, see, e.g., State v. Syriant, 333 N.C. at 399, 428 
S.E.2d at 145, have offered capital defendants greater protection than 
does federal law. For this reason, and because of significant differ- 
ences between the instant case and Simmons, we hold the trial court 
did not err in denying defendant’s motion to explore during voir dire 
the issue of parole. 


SENTENCING ISSUES 


[5] Defendant first contends that he is entitled to a new capital sen- 
tencing proceeding because the prosecutor introduced evidence that 
defendant had previously been sentenced to death. We disagree. 


Before jury selection, defendant moved orally to prohibit the 
prosecutor from introducing evidence that defendant had been sen- 
tenced to death after his first trial for the murder of Beatrice 
Williams. On direct examination, Dr. Groce testified about his 1984-85 
psychiatric examination of defendant in connection with the murder. 
During recross-examination of Dr. Groce, the prosecutor sought to 
elicit evidence about whether defendant suffered from a conversion 
disorder which prevented him from walking. The prosecutor read 
from a report made by a Central Prison psychiatrist after defendant’s 
first trial. The report stated that defendant’s “privately retained psy- 
chiatrist [Groce] had given [defendant] the diagnosis of a conversion 
disorder.” The prosecutor also read as follows: 


Q. Now, you go back to the second page that he had, when he 
finished it off, he’s still talking about this same thing, is he not? 
That was about [defendant's] walking. Said, “Inmate Johnnie 
Spruill was felt to be somewhat inadequate. When held as a safe- 
keeper, he became extremely anxious and claimed that he was 
paralyzed, but on many occasions was observed walking without 
difficulty.” 


A. Yes. 

Q. “He was seen by Doctor...” how do you pronounce it? 

A. “Saldias...” 

Q. “. . . our neurologist here, who did extensive work which 


revealed no neurological deficits. It was felt as if this was inmate 
Spruill’s conscious wish not to ambulate and there was no evi- 
dence of...” what is that? 


640 IN THE SUPREME COURT 


STATE v. SPRUILL 
{338 N.C. 612 (1994)] 


A. “Dissociative disorder.” 

Q. That means, something wrong with him? 

A. It’s a specific type of something wrong, but, yes. 
Q. 


“At this time he seems to be making adequate adjustment to 
his death row environment.” Is that correct? 


A. Yes. 


Q. States that, “He’s taken on the Lord,” and states that “he reads 
his Bible everyday [sic] and still having some back pain, but feels 
like he’s going to recover.” 


A. Yes. 

Q. And in this that you were reading right here... 
Mr. WARMACK: Objection. I think Mr. Beard can sit down now. 
THE Court: Sir? 


Mr. WARMACK: I said I object to Mr. Beard[’s] standing up at 
the witness and reading him the report. 


The objection was overruled, and the prosecutor pursued the issue of 
defendant’s alleged conversion disorder through four more pages of 
the transcript. Evidence was admitted showing that another psychia- 
trist had confirmed that defendant could walk, and the following 
exchange took place: 


@. And when you talked about being goal oriented, the defend- 
ant could be goal oriented to present things that would appear to 
you and to other people to put him in the best light. Isn’t that a 
fair statement? 


Mr. WARMACE: Objection to what is a fair statement. 
THE Court: Overruled. 


A. That is possible. He certainly, like most individuals, tries to 
present himself as well as possible. 


Defense counsel then asked a few more questions, and Dr. Groce’s 
testimony came to an end. Dr. Groce asked to be excused, but the 
prosecutor informed the court that during the luncheon recess he 
wanted to discuss with defense counsel the admitting of certain 
exhibits used during Dr. Groce’s testimony. The court instructed Dr. 
Groce to stand by, excused the jurors for lunch, and recessed court. 
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After reconvening at 2:00 p.m., the court asked of all counsel, “Any- 
thing before the jury is brought in?” Defense counsel answered as 
follows: 


Mr. WARMACK: Yes, sir, Judge. 


I think now would be as good a time to do it as opposed to 
running the jury in and out. We have some witnesses here at some 
point [in] time this afternoon who will testify concerning [defend- 
ant] while he has been at Central Prison. They will not be the first 
witnesses that we would call, but they will be somewhere down 
the line, and rather than pop the jury back up at that time, I’m just 
going to go ahead and do it at this time. 


I would—earlier we had made a motion in limine to prevent 
the District Attorney or anyone else from referring to the fact that 
the defendant was on death row. And I would renew that motion 
at this time. My reason. . 


THE CourT: (Interjected) Do you have a copy of it? Did you 
hand it up at one time? I’m going to allow it, but ’'m just having 
trouble remembering. 


Mr. WARMACK: No, sir. I made that motion orally before we got 
started. I have not done that in writing. 


THE Court: Did I rule on it at that time? I don't even 
remember. 


Mr. Warmack: No, sir. You just—you said we'd cross it when 
we got to it. And I guess we're at it now. 


THE Court: All right. 


Mr. WaARMACK: I think my reasons for it are obvious. This Jury 
has got to make its own independent determination and if—I’m 
sure they probably in their own minds know, but it hasn't been 
presented, you know, to them. 


THE Court: You’re sure in their own minds they know what? 


Mr. WaRMACK: That maybe—well, possibly I'll say, !m sure 
they may be wondering what he was sentenced to at the last trial, 
and they ma[y] think they know, but it has not been brought to 
their attention. They have to make their own independent deter- 
mination and if they found out for sure that another jury had sen- 
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tenced him to death, it would make it that much easier for them. 
I would—that’s the basis of my motion. 


THE Court: All right. Motion is allowed. Anything else? 
Mr. WARMACE: No, sir. 


(Emphasis added.) Immediately thereafter, defendant presented the 
testimony of several witnesses, including the following people who 
met defendant at Central Prison: Chaplain Michael Smith, who met 
defendant in 1986; Correction Officer Thomas Humphrey, who met 
defendant in late 1985 or 1986; and Chaplain Luther Matthew Pike, Jr., 
who met defendant in January 1985. 


The next morning, before the jury was brought into the court- 
room, the prosecutor raised the issue of the reference to death row: 


Mr. BEARD: Your Honor, at this time—yesterday afternoon the 
Court instructed the—before the officers, the correction officers 
and the ministers got on the witness stand, the Court instructed 
the State of North Carolina not to ask any questions concerning 
death row, or the defendant|’s] having received the death penalty. 
And after that occurred, later that afternoon, I recall[ed] that I 
had inadvertently when mister—on redirect by Mr. Warmack, Mr. 
Warmack had asked the—Dr. Groce when he was testifying on 
redirect to read at the bottom of a page entitled “Office Memo- 
randum.” And I had earlier asked on, first recross, on my first 
recross I had asked some questions off of his psychiatric history 
on that page, and I think I’ve got acopy... 


.... [Court and prosecutor attempted unsuccessfully to 
determine which document was at issue. ] 


THE Court: All right. Anyway, what happened? What are you 
referring to? 


Mr. BEARD: Your Honor, what I’m referring to is—do you have 
what I’m talking about? 


Mr. WARMACK: I don’t have it, but I’m familiar with the 
documents 


Mr. BEARD: All right, sir. The document had to do with a—it 
was to Nathan Rice, Warden, from James Smith, M.D. And coun- 
sel for the defendant had asked on recross, he said, he went 
through a series of questions with Dr. Groce on recross in which 
he said, “He seemed somewhat anxious but appeared to be han- 
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dling himself in [an] appropriate manner. There was no evidence 
of any delusions, there was no paranoid, suicidal or homicidal 
ideations. Sleep and appetite were good. Cognition is fair. Insight 
poor. Judgment fair. Cognition of his personality style poor.” 
That’s what he had—and then he asked him to amplify on that. He 
also mentioned that work-up revealed he was—had marked anx1- 
ety and possible psychosis. That was on redirect where counsel 
was reading from the office memorandum. 


I then on recross, then went to the doctor and asked the doc- 
tor basically to read, starting with the office memorandum, 
started with the psychiatric history because I was attempting to 
show that what the doctor was referring to had to do with the 
operation of his legs and [was] in that context. I began reading 
psychiatric history .... [Recounts details of psychiatric history. | 


Then there was a second page to this that took off where 
counsel did not read on redirect, and that had to do with psychi- 
atric discussion. “Inmate Johnnie Spruill. . .” I read this to the wit- 
ness, “Inmate Johnnie Spruill was felt to be somewhat inadequate 
when held as a safekeeper. He became extremely anxious and 
claimed that he was paralyzed, but on many occasions was 
observed walking without difficulty. He was seen by Dr. Saldias, 
our neurologist here, who did an extensive work-up which 
revealed no neurological deficits. It was felt as if this was inmate 
Spruill’s conscious wish not to ambulate and there was no hard 
evidence of disassociative [sic] disorder. At this time he seems to 
be making an adequate adjustment to his death row environment. 
He states he’s taken on the Lord.” And it states that he... 


THE Court: You better slow down. The court reporter is look- 
ing very intently at you right now. 


Mr. BEARD: All right, sir. And about that point as I recall, 
somewhere right about that point[,] I broke off and did not con- 
tinue reading any further. 


Now, I want to bring this to the Court’s attention because [I] 
inadvertently read out where it said, “At this time he seems to be 
making an adequate adjustment to his death row environment.” I 
did not—I was standing up at the—where the witness was and 
was reading through the letter to get the entire part of the letter, 
trying to get the entire part of the letter concerning his legs into 
evidence. And I did not read—did not—just was not careful, and 
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unintentionally read that part concerning the death row environ- 
ment. I want to bring that to the Court’s attention, although coun- 
sel for the defendant did not object. 


The court then asked to hear from defense counsel. Mr. Warmack 
stated that only then did he remember the death row reference. The 
court asked whether defense counsel wanted an instruction to the 
jury “or whether you just desire to go forward with the trial without 
any further mention of it.” After a short, off-record conference 
between Messrs. Warmack and Harvey, Mr. Warmack stated that they 
did not want the court to give a limiting instruction. Further, he had 
(i) objected to the prosecutor’s standing before Dr. Groce and (ii) 
asked to be heard at the bench. If heard, he had intended to object to 
the prosecutor’s reading into the record long passages from the 
report. However, Mr. Warmack agreed that defense counsel had failed 
to object to the death row reference. The prosecutor stated that he 
had received over 200 pages of material relating to Dr. Groce’s testi- 
mony on the night before he testified, tried to look through it, did not 
intentionally refer to death row, and brought the matter to the court’s 
attention because he did not want to hide it. The court then instructed 
the reporter to find the reference. After reviewing the testimony, the 
court noted that defense counsel’s objection did not immediately fol- 
low the death row reference. Again the court asked if defense coun- 
sel wanted an instruction, and Mr. Warmack responded as follows: 


No, sir, Judge, and I think that’s one of those situations in 
which it would be worse to call attention to the mistake than it 
would be for the—and I don’t, you know, and I'll say this for the 
record, and Mr. Beard was reading everything through it and the 
way he was reading it, I didn’t catch him mak[ing] an issue of that. 
And I’m not—I’ll say this, I’m satisfied with that explanation as 
far as he is concerned. We would, of course, [prefer] for it not to 
have been said, but at the same time I think it would do my client 
more harm now to go back and tell the jury to ignore what they 
may not have heard to begin with. 


The court agreed not to give an instruction and then noted that it 
accepted the prosecutor's explanation that the reference was 
inadvertent. 


Defendant argues that under State v. Britt, 288 N.C. 699, 220 
S.E.2d 283 (1975), and State v. Simpson, 331 N.C. 267, 415 S.E.2d 351 
(1992), the prosecutor’s comment entitles defendant to a new sen- 
tencing hearing. We disagree. 
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In Britt, in cross-examining the defendant, the prosecutor 
referred to defendant's having “sat on death row for the past year” 
and having been “on death row ... after you were convicted the last 
time.” 288 N.C. at 708, 220 8.E.2d at 289. Defendant’s objection was 
sustained, and the trial court sent the jury out. “[D]efense counsel 
moved for a mistrial on the ground that a fair trial by this Jury was no 
longer possible.” Jd. After an in camera conference, the court 


with the consent of defense counsel, recalled the jury and 
instructed it that defendant previously had been convicted of first 
degree murder and sentenced to death but his conviction had 
been reversed by the Supreme Court of North Carolina so that the 
present trial was entirely new. The judge instructed the jury not 
to consider the prior trial and not to be influenced to any extent 
by defendant’s prior conviction. Following such instruction 
defense counsel stated that he desired no further instructions and 
that his motion for mistrial was withdrawn. Subsequently, upon 
completion of the trial and during its charge to the jury, the court 
again instructed the jury to disregard defendant’s prior trial and 
conviction, not to hold it against him, and to render their verdict 
solely upon new evidence offered at this particular trial. 


Id. This Court stated that “[c]ross-examination by which the prose- 
cutor places before the jury inadmissible and prejudicial matter is 
highly improper and, if knowingly done, unethical. Id. at 712, 220 
S.E.2d at 292 (emphasis added). Further, “[S]ome transgressions are 
so gross and their effect so highly prejudicial that no curative instruc- 
tion will suffice to remove the adverse impression from the minds of 
the jurors.” Id. at 713, 220 S.E.2d at 292. 


We find that the instant case differs significantly from Britt. First, 
the prosecutor made only one mention of death row, and the record 
makes clear that it was inadvertent. Second, when the remark was 
made, it went unnoticed by defense counsel or the court and so was 
never brought to the jury’s attention by way of an objection or limit- 
ing instruction. Third, defendant did not move for a mistrial. Fourth, 
from the testimony of Dr. Groce, the prison chaplains, and a prison 
guard, it was clear that defendant had been in prison since 1984. From 
this evidence the jury could have inferred already that defendant had 
previously been sentenced to death; otherwise, he would not be 
receiving a new capital sentencing hearing. In light of all the circum- 
stances, we cannot say that the prosecutor’s inadvertent comment 
constituted a transgression so gross or highly prejudicial that it alone 
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constituted the source of adverse impression, if any, in the minds of 
the jurors. 


In Simpson, this Court joined “other jurisdictions in declining to 
impose a per se rule that any juror with knowledge that a previous 
jury returned a recommendation of death for the same murder must 
be excused for cause.” 331 N.C. at 271, 415 S.E.2d at 354. Defendant 
argues that (i) Simpson “mandates inquiry into the issue of prior 
knowledge of a death sentence when it becomes apparent that a Juror 
has [such] knowledge” and (ii) this Court has said, “When there is 
substantial reason to fear that the jury has become aware of improp- 
er and prejudicial matters, the trial court must question the jury as to 
whether such exposure has occurred and, if so, whether the exposure 
was prejudicial.” State v. Barts, 316 N.C. 666, 683, 343 S.E.2d 828, 839 
(1986) (emphasis added by defendant). Both Simpson and Barts are 
distinguishable from this case for the reason that both involve poten- 
tially prejudicial media exposure occurring outside the courtroom. By 
contrast, in the present case exposure to the potentially prejudicial 
information occurred during cross-examination with defense counsel 
present. Defendant not only had the opportunity to observe the 
extent and manner in which jurors were exposed, but to have a limit- 
ing instruction and, if desired, to request an inquiry. Defendant did 
not make such a request and specifically rejected the trial court’s 
offer to instruct the jury. Furthermore, in the present case the jury’s 
knowledge, if any, of defendant’s previous death sentence, could not 
with certainty be attributed solely to conduct of the prosecutor. 


Defendant argues further that he was prejudiced by the introduc- 
tion, during State’s rebuttal evidence, of State’s Exhibit 59, a report of 
clinical notes by psychiatrist James H. Carter, which ended with the 
following entry: “DISPOSITION: Contact was made with the nurse, Mr. 
Craft, on Ward 440, who will facilitate this patient’s move to Death 
Row as soon as a bed becomes available.” The report was among 
materials Dr. Groce reviewed in evaluating defendant in 1992. 
Defense counsel made only a general objection when the State moved 
admission of the report into evidence and apparently did not examine 
the report. Again, we cannot find any gross transgression on the part 
of the prosecutor. Further, as noted above, the jury could already 
have inferred from defendant’s evidence that he had previously 
received a death sentence. 


[6] Finally, defendant argues that he was prejudiced by the State’s (i) 
introduction of photographs of the cellblock in which defendant had 
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lived since 1985 and (ii) argument to the jury that defendant was 
“under a twenty-four hour watch in the most secure cell block in the 
most secure prison in the State of North Carolina.” Again, we 
disagree. 


Defendant requested several mitigating circumstances based on 
his time in confinement, and this was the purpose for which he 
offered the testimony of the prison chaplains and guard. It was clear 
from defendant’s evidence that he had been in maximum security in 
Central Prison for six or more years dating roughly from the time of 
the murder. Under these circumstances, the State was entitled to 
attempt to rebut any mitigating quality of defendant’s evidence. If the 
jury learned from defendant’s evidence that he had previously 
received a death sentence for the murder of Beatrice Williams, 
defendant cannot be heard to complain that the State argued against 
mitigation as arising from that same evidence. 


For all the foregoing reasons, we conclude defendant was not 
prejudiced by the prosecutor’s inadvertent remark, the introduction 
of Dr. Carter’s notes, or the prosecutor’s argument rebutting mitiga- 
tion value of defendant’s time spent in confinement. We hold defend- 
ant is not entitled to a new sentencing hearing based on these 
assignments of error. 


[7] Defendant’s next contention is that in questioning defendant's 
expert witness Coleman, the trial court improperly expressed an 
opinion that her evidence was deficient or suspect as to proof of mit- 
igation. We disagree. 


Dr. Coleman was accepted by the court as an expert in clinical 
psychology specializing in neuropsychology and forensic psychology. 
On direct examination she testified at length about her examination 
of defendant. The court’s first question which defendant complains of 
came only after testimony consuming about twenty-six pages in the 
transcript. Defense counsel asked Dr. Coleman about an opinion she 
furnished before trial, and the following exchange took place: 


A. [Reading from letter] “It is my opinion that each of these fac- 
tors meets the criteria for mitigation and I note that their com- 
bined presence is even more significant. There are interactive 
effects among them which result in an exacerbation of cognitive 
intellectual and behavioral deficits. Such as, lower judgment, 
decreased ability to evaluate, problem solve and consider conse- 
quences, and heightened disinhibition (sic). Thus the overall 
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effect on cognitive processing and behavior, is much greater than 
would be the case with any single factor.” 


THE Court: I’m a little bit lost, ma’am, would you tell me 
specifically what mitigation this points to? 


WITNEss: In terms of, I think, lower cognitive process and 
mental disease or defect and... 


THE COURT: (Interjected) Wait just a minute. What? 
WITNESS/DR. COLEMAN: Mental disease or defect. 

THE Court: All right. 

WITNESS/DR. COLEMAN: Secondary to alcohol and drug abuse... 
THE Court: All right. 

WITNESS/DR. COLEMAN: .. . history of head injury... 

THE CouRT: All right. 


WITNESS/DR. COLEMAN: .. . and borderline intelligence. The 
combination of those three things. 


THE CourRT: Amount to what? 
WITNESS/DR. COLEMAN: In my opinion it’s a mitigating factor. 
THE Court: All right. Thank you. 


Defendant argues that the trial court knew what mitigation Dr. 
Coleman’s testimony pointed to and amounted to, Hence, the court 
had no need to engage in a sufficiency inquiry before the jury and the 
inquiry “was a display of the judge’s negative assessment of the evi- 
dence” which was not lost on the jury. We do not find these arguments 
persuasive. 


The Criminal Procedure Act provides, “The judge may not 
express during any stage of the trial, any opinion in the presence of 
the jury on any question of fact to be decided by the jury.” N.C.G.S. 
§ 15A-1222 (1988). Nevertheless, “[t]he court may interrogate wit- 
nesses, whether called by itself or by a party.” N.C.G.S. § 8C-1, Rule 
614 (1992). Fulfilling the duty “to supervise and control the course of 
a trial so as to insure justice to all parties, the judge may question a 
witness in order to clarify confusing or contradictory testimony.” 
State v. Ramey, 318 N.C. 457, 464, 349 S.E.2d 566, 571 (1986). In a cap- 
ital sentencing proceeding the trial court has the duty of deciding 
which instructions on mitigating circumstances are warranted by the 
evidence. N.C.G.S. § 15A-2000(b) (1988). 
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In our view, the questions did not denigrate either defendant’s 
witness or her evidence. Instead, the questions helped to develop tes- 
timony favorable to the defense and assist the trial court in its task of 
deciding whether mitigating circumstances which might later be 
requested by the defense were in fact supported by the evidence. 
Considering all the circumstances, we conclude the court did not err 
in asking the questions; and we overrule this assignment of error. 


{8] Defendant next contends that by turning his back during defend- 
ant’s testimony, the trial judge expressed contempt which prejudiced 
defendant. Again, we disagree. 


The only record reference to the court’s action appears on a page 
entitled “Appearance of Counsel in Superior Court.” The last para- 
graph of a section entitled “Trial Testimony, Exhibits, and Matters Not 
Appearing in the Trial Transcript” reads as follows: “During the exam- 
ination of the defendant, the trial] judge, sitting at the bench, turned 
his chair so that his back was to the defendant. This occurred only 
upon the examination of the defendant and no other witness.” In addi- 
tion, the Certificate of Settlement indicates the record on appeal was 
settled by expiration of the time for the appellee to respond. Nothing 
of record indicates where, in relation to the judge’s position, the 
defendant was sitting, whether the judge’s back was partially or fully 
turned, or how long his back might have been turned. Moreover, the 
transcript is devoid of any indication that the court in fact took such 
action. During the first part of defendant’s testimony, the court ruled 
on five objections made by the State. Shortly after the fifth ruling, the 
court instructed the jury to take its midafternoon recess. After court 
was reconvened, cross-examination began, and the court ruled on 
numerous objections by defense counsel, overruling some and sus- 
taining others. In addition, one bench conference took place, and 
once the court sent the jury out and conducted a lengthy voir dire. 
These record facts suggest that the judge could not have had his back 
to defendant more than a few minutes. Even assuming that the trial 
judge may have turned his back for a few minutes during defendant’s 
direct examination, the record does not clearly show any prejudice to 
defendant. For this reason, we overrule this assignment of error.’ 





1. This case is clearly distinguishable from State v. Jenkins, 115 N.C. App. 520, 445 
S.E.2d 622, disc. rev. denied, 337 N.C. 804, 449 S.E.2d 752 (1994), in which the trial 
judge turned his back to the jury for forty-five minutes during the defendant's testimo- 
ny on direct examination, and the Court of Appeals awarded a new trial. 
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[9] Defendant’s next two contentions relate to the parties’ closing 
arguments. Defendant first contends the trial court erred by failing to 
intervene ex mero motu during the State’s closing arguments. We 
agree that some of the prosecutors’ statements were improper but 
find no prejudice. 


In a capital sentencing proceeding “counsel is permitted wide lat- 
itude in his argument to the jury.” State v. Sanderson, 336 N.C. 1, 15, 
442 8.E.2d 33, 42 (1994). In Sanderson, the Court also discussed lim- 
itations on such arguments: 


As we stated in Britt: “ ‘The trial court has a duty, upon objection, 
to censor remarks not warranted by either the evidence or the 
law, or remarks calculated to mislead or prejudice the jury. If the 
impropriety is gross it is proper for the court even in the absence 
of objection to correct the abuse ex mero motu.’ ” 288 N.C. at 712, 
220 8.E.2d at 291 (quoting State v. Monk, 286 N.C. 509, 516, 212 
S.E.2d 125, 131 (1975)). 


Id. In Sanderson the prosecutor's argument (i) misstated evidence, 
(ii) suggested personal knowledge of inflammatory facts not of 
record, and (iii) placed before the jury an aggravating circumstance 
which the trial court had declined to submit. Jd. For these and other 
abuses, this Court concluded defendant was deprived “of his due 
process right to a fair sentencing proceeding.” Id. at 20, 442 S.E.2d at 
44, Nevertheless, this Court has also said that 


prosecutorial statements are not placed in an isolated vacuum on 
appeal. Fair consideration must be given to the context in which 
the remarks were made and to the overall factual circumstances 
to which they referred. Moreover, it must be remembered that the 
prosecutor of a capital case has a duty to pursue ardently the goal 
of persuading the jury that the facts in evidence warrant imposi- 
tion of the ultimate penalty. 


State v. Pinch, 306 N.C. 1, 24, 292 S.E.2d 203, 221-22 (citations 
omitted), cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), reh’g 
denied, 459 U.S. 1189, 74 L. Ed. 2d 1031 (1983), overruled on other 
grounds by State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988), and 
by State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994). With these 
principles in mind, we turn to defendant’s arguments. 


In closing, Assistant District Attorney Turner argued to the jury 
that it should not find as a mitigating circumstance that defendant 
suffered from a personality disorder with dependency traits, stating 
as follows: 
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Now, first of all, what is that anyway? A personality disorder 
is not a mental illness, first of all. It’s just a personality trick [sic], 
everybody’s got their own little personality traits. But he suffers 
from one, a dependency trait. Did you hear what the doctor based 
that opinion on? I heard the lawyer come up and ask Dr. Coleman 
if [defendant] had a dependency trait. And I heard her say, “Oh, oh 
yes, he does.” But did you hear what she based it on? Did you hear 
what she got that from? I submit to you, ladies and gentlemen, 
she’s getting paid three thousand doliars to work on this case, 
she'll say anything he wants her to say. “Oh, yes, he’s got one.” 
Anything else? What did she base it on, a dependency trait. Is that 
a mitigating factor? Does that somehow lessen what [defendant] 
did to Beatrice Williams that night? If it does, ladies and gentle- 
men, if that is a mitigating factor, then only God can help the 
women in Northampton County. 


In addition, District Attorney Beard argued against the jury’s finding 
as a mitigating circumstance that defendant suffered from chronic 
seizure disorder. Attempting to distinguish seizures from blackout 
spells, Beard said as follows: 


[T]here’s no evidence whatsoever that [defendant’s] ever had a 
blackout spell where it wasn’t a seizure. Do you recall m[y] ask- 
ing Dr. Groce, Dr. Groce, and [ll come back to that in a moment, 
Dr. Groce, did you ever ask this defendant, did you ever ask him 
and that’s—wouldn’t that make sense to you, each one of you, 
wouldn’t that make sense to you, ladies and gentlemen of the jury, 
reason and common sense, that if someone claims that they’ve 
had a blackout spell on April first of 1984, when he couldn’t— 
didn’t know anything that was going on, wouldn't you, you don’t 
have to be a psychologist or a psychiatrist, wouldn't you say, well, 
gee, if that’s true, then let’s see if he had one before when he says 
he was doing all this dope everyday [Sic]. Let’s ask one simple 
question. One simple question. Has he ever had a blackout spell 
before, doctor? Doctor, did you ask that question? Well, no, I can’t 
remember that I did. You know darn well he did. You know, he’s 
been paid, you know darn well he did. [Defendant] just didn’t 
have any other blackout spells, and didn’t have anything to 
report, so, he didn’t write it down. If [defendant had] had three 
other blackout spells, ’'m not talking about—I’m talking about 
not where—I’m talking about not epilepsy spells, but blackout 
spells as of April first, then you might think there might be some- 
thing to it, but there isn’t. 
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Defendant has cited only one case, State v. Vines, 105 N.C. App. 
147, 412 S.E.2d 156 (1992), in support of his argument that these 
remarks were grossly improper. In Vines, the court found gross 
impropriety where a prosecutor attacked an expert witness by argu- 
ing, “You can get a doctor to say just about anything these days.” 105 
N.C. App. at 156, 412 S.E.2d at 162. The court also said the prosecutor 
elaborated on this theme and implied or suggested that the doctor’s 
testimony was motivated by “pay.” /d. Although improper, the argu- 
ment was not prejudicial “in hight of the strong and convincing case 
against defendant.” Jd. at 156, 412 S.E.2d at 163. 


In the instant case, assuming arguendo that the prosecutors’ 
statements were improper and should have been condemned by the 
trial court, they do not entitle defendant to a new sentencing pro- 
ceeding. As shown from the passages quoted above, the thrust of the 
lengthy arguments was not that the witnesses had been paid, but that 
their testimony did not provide a factual basis for finding (i) person- 
ality disorder or (ii) blackout spells independent of seizures arising 
from a disorder. In addition, the statements are nothing like those 
made by the prosecutor in Sanderson. 


[10] Defendant also argues that the prosecutors’ references to the 
victim and her lifestyle constituted gross improprieties. We disagree. 


In Payne v. Tennessee, 501 U.S, 808, 115 L. Ed. 2d 720 (1991), the 
Court said as follows: 


[A] state may properly conclude that for the jury to assess mean- 
ingfully the defendant’s moral culpability and blameworthiness, it 
should have before it at the sentencing phase evidence of the spe- 
cific harm caused by the defendant. “[T]he State has a legitimate 
interest in counteracting the mitigating evidence which the 
defendant is entitled to put in, by reminding the sentencer that 
just as the murderer should be considered as an individual, so too 
the victim is an individual whose death represents a unique loss 
to society and in particular to his family.” 


Id. at —-, 115 L. Ed. 2d at 735 (quoting Booth v. Maryland, 482 U.S. 
496, 517, 96 L. Ed. 2d 440, 457 (1987) (White, J., dissenting)). Before 
Booth was overruled by Payne, this Court held several times that 
prosecutors’ de minimus references to victims’ rights or those of their 
families did not constitute gross impropriety. F.g., State v. Artis, 325 
N.C. 278, 384 S.E.2d 470 (1989), sentence vacated on other grounds, 
494 U.S. 1023, 108 L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 
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S.E.2d 827 (1991). Since in the instant case the prosecutors’ remarks 
were indistinguishable from those in Artis, we conclude the trial 
court did not err in failing to intervene ex mero motu. 


[11] Defendant also argues that the prosecutors made improper 
attacks on defendant by arguing that he (i) had enjoyed stalking and 
killing the victim; (ii) was a “hound of hell,” lay in wait for the victim 
“like a durned snake,” and changed “like a lizard changes colors’; (iii) 
took notes during the arguments; (iv) attempted to lay blame for the 
murder on his father; (v) perjured himself in testifying that he had not 
been convicted of possession of stolen property; (vi) colluded with 
his attorneys to present himself as remorseful; and (vii) chose to 
affirm rather than swear to tell the truth. We have carefully reviewed 
the entire arguments and find they fall within the wide latitude per- 
mitted by Sanderson and Britt. 


[12] Defendant also argues that he was prejudiced by the prosecu- 
tor’s comment, made during defense counsel's closing argument, 
about parole. Again, we disagree. 


Defense counsel argued to the jury that defendant’s prison 
record, despite some fights and other problems, showed that he had 
adjusted well to incarceration and was not a problem inmate. The 
context of the prosecutor’s remark was as follows: 


Mr. Harvey: ... He’s shown that he can live in a structured 
environment. He’s shown that he can live for long periods of time, 
eight or nine years, in a very restricted structured environment, 
and perform very well. Remember what the [c]haplain said about 
him. Remember what the guard, Sergeant Humphr[ey] said. He 
says he sits there eight hours a day in that control booth and he 
can see him. He can see inside the cells, he can see through the 
day room, he can see almost this entire area, and he described 
(defendant’s] conduct and behavior as being good. Ill ask you to 
find that to be a mitigating factor. Pll argue to you this: That’s a 
good reason to give hirn life. He’s shown you that he knows how 
to comport himself in prison. And all we’re really asking you to do 
is put him in prison for the rest of his life and not to kill him. 


Mr. BearD: Objection to “the rest of his life,” Your Honor, 
that’s not what happens. 


THE CoOuRT: Sir? 


Mr. WARMACK: Objection. 
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Mer. HARVEY: Objection. 


Mr. BEARD: I object to counsel saying put him in jail for the 
rest of his life. That’s not what happens. 


Mr. Harvey: Objection to the comment, Judge. 


THE CourT: Well, Solicitor, your objection is overruled, and 
Mr. Harvey|,] your objection is sustained. Go ahead. 


Mr. Harvey: Thank you very much, Judge. But that’s what 
these last eight years have shown you. That’s what all these 8 x 10 
color gloss[iJes (indicated) that Mr. Bread [sic] brought in to you 
and showed you of the jail. That’s what it shows, that [defendant] 
is able to live in a structured environment of the prison and per- 
form and function well. It’s another reason not to take his life, not 
to kill him. 


As discussed above, this Court has consistently held that parole and 
parole eligibility are not proper matters for consideration by the jury 
in a capital sentencing. Although at the time of defendant’s offense, 
North Carolina was not a state in which a defendant could receive a 
sentence of life imprisonment without parole, if during deliberations 
the jurors asked about the meaning of a life sentence, they were 
instructed that a life sentence means life in prison.” In the instant 
case, defense counsel was permitted to argue in accord with this 
practice. Since the prosecutor's objection lacked a legal basis, it was 
improper; and the trial court properly overruled it. 


As Britt makes clear, when objection is made to the argument of 
counsel, the trial court has a duty to censor any remarks not war- 
ranted by evidence or law. Cf. Simmons v. South Carolina, — U.S. 
at ——, 129 L. Ed. 2d. at 148 (Souter, J., concurring) (“[O]n matters of 
law, arguments of counsel do not effectively substitute for statements 
by the court.”); State v. Brock, 305 N.C. 532, 540, 290 S.E.2d 566, 572 
(1982) (emphasizing duty of court to instruct the jury). However, 
defendant has not cited, and our research has not revealed, any case 
holding that when overruling an objection during argument, the court 
must instruct the jury to disregard the objection. 


In the instant case, after the prosecutor’s objection was overruled 
and defense counsel’s objection to the objection was sustained, 


2. Pursuant to a statutory amendment, North Carolina now has life without parole, 
N.C.G.S. § 154-1380.5 (Supp. 1994). For offenses occurring after 1 October 1994, the 
judge is required to instruct the jury that a sentence of life imprisonment means a sen- 
tence of life without parole. N.C.G.S. § 15A-2002 (Supp. 1994). 
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defense counsel was permitted to argue again that defendant’s adjust- 
ment to prison was a reason not to take his life. On these facts, this 
Court cannot find that defendant was prejudiced by the prosecutor’s 
objection. 


For all the foregoing reasons, we conclude that all the prosecu- 
tors’ statements complained of did not result in a denial of “ ‘that fun- 
damental] fairness essential to the very concept of justice.’ ” Donnelly 
v. De Christoforo, 416 U.S. 637, 642, 40 L. Ed. 2d 431, 486 (1974) (quot- 
ing Lisenba v. California, 314 U.S. 219, 236, 86 L. Ed. 166, 180 
(1941)). Therefore, we overrule these assignments of error. 


[13] Defendant next contends the trial court erred in its instruction 
on the statutory mitigating circumstance that the defendant had 
“no significant history of prior criminal activity.” N.C.G.S. 
§ 15A-2000(f)(1) (1988). Defendant argues that in its wording of the 
instruction, the court presented the evidence relating to this circum- 
stance in the light most favorable to the State, thereby erroneously 
expressing an opinion on the evidence. We disagree. 


The court instructed as follows: 


First, consider whether the defendant has no significant his- 
tory of prior criminal activity. Significant means important or 
notable. Whether any history of prior criminal activity is signifi- 
cant is for you to determine from all of the facts and circum- 
stances which you find from the evidence. However you should 
not determine whether it is significant only on the basis of the 
number of convictions, if any, in the defendant’s record. Rather 
you should consider the nature and quality of the defendant’s his- 
tory, if any, in determining whether it is significant. 


You would find this mitigating circumstance if you find that 
on the first of December, 1983, the defendant pled guilty to mis- 
demeanor possession of stolen property. That on the 12th of 
December, 1983, the defendant pled guilty to one count of assault 
on a female and one count of communicating threats to Beatrice 
Williams; that at some time in the past the defendant was con- 
victed of driving while his license was suspended; that in the mid- 
dle of March, 1984, the defendant cut Beatrice Williams with a 
knife; that sometime around 1978, the defendant choked Barbara 
Spruill, his wife and that this is not a significant history of prior 
criminal activity. 
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Defendant argues further that this instruction did not indicate that 
evidence relating to his alleged unadjudicated misconduct towards 
the victim and his former wife was contested. However, since defend- 
ant failed to object to the instruction, our review is for plain error. 
State v. Gibbs, 335 N.C. 1, 49, 486 S.E.2d 321, 349 (1993). To consti- 
tute plain error, an error in jury instructions must be so fundamental 
as to have (i) amounted to a miscarriage of justice or (ii) probably 
resulted in the jury’s reaching a different verdict than it would have 
reached without the error. State v. Collins, 334 N.C. 54, 62, 431 S.E.2d 
188, 1938 (1993). 


We find it significant that the court first reminded the jurors that 
they were to find the facts and circumstances from the evidence. Only 
then did the court instruct the Jurors that they should consider the 
nature and quality of the defendant’s history, 7f any, and would find 
the circumstance 7f they tound that defendant had cut the victim and 
choked his former wife. Reading the instruction in its entirety, we are 
persuaded that it did not constitute an improper expression of opin- 
ion which probably resulted in the jury’s reaching a different verdict. 
Therefore, we hold the instruction did not amount to plain error. 


[14] Defendant next contends that the trial court erred in its instruc- 
tions on two other statutory mitigating circumstances, that the mur- 
der “was committed while the defendant was under the influence of 
mental or emotional disturbance, N.C.G.S. § 15A-2000(f)(2), and that 
defendant’s capacity to appreciate the criminality of his conduct or 
conform it to law was impaired, N.C.G.S. § 15A-2000(f)(6). Again, we 
disagree. 


The court instructed as follows: 


2. Consider whether this murder was committed while the 
defendant was under the influence of mental or emotional dis- 
turbance. A defendant is under such influence if he is in any way 
affected or influence by a mental or emotional disturbance at the 
time he kills. 


Being under the influence of mental or emotional disturbance 
is similar to but not the same as being in a heat of passion upon 
adequate provocation. A person may be under the influence of 
mental or emotional disturbance even if he had no adequate 
provocation and even if his disturbance was not so strong as to 
constitute heat of passion or preclude deliberation. For this miti- 
gating circumstance to exist, it is enough that the defendant’s 
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mind or emotions were disturbed, from any cause, and that he 
was under the influence of the disturbance when he killed the 
victim. 


You would find this mitigating circumstance if you find that 
the defendant suffered from a mental disorder and had poor real- 
ity orientation and borderline intelligence and a personality dis- 
order with inadequate and dependent features, and that, as a 
result, the defendant was under the influence of mental disturb- 
ance when he killed the victim. 


(Emphasis added.) 


Defendant argues that the court’s use of “and” meant that a juror’s 
failure to find any one of the factual elements meant consideration of 
the circumstance was entirely precluded. However, since defendant 
failed to object to the instruction, our review is for plain error. 


In light of the court’s preliminary directive that the defendant was 
under such an influence if he was in any way affected or if his mind 
or emotions were disturbed from any cause, we do not find defend- 
ant’s argument persuasive. Reading the instruction in its entirety, we 
do not believe the jurors could have applied it in a way that prevent- 
ed “consideration of constitutionally relevant evidence.” Boyde v. 
California, 494 U.S. 370, 380, 108 L. Ed. 2d 316, 329 (1990). 


Defendant also argues that by its similar use of “and” in stating 
the factual predicates which could support the finding of mitigating 
circumstance (f)(6), the trial court precluded the jurors from finding 
the existence of this circumstance unless they first found the exist- 
ence of every fact recited by the court. Again, we disagree. 


Before restating the facts tending to support a finding of this cir- 
cumstance, the court instructed the jury that “for this mitigating cir- 
cumstance to exist, the defendant’s capacity to appreciate does not 
need to have been totally obliterated.” In addition, the court in- 
structed that “the defendant need not wholly lack all capacity to con- 
form. It is enough that such capacity as he might otherwise have had 
in the absence of his impairment is lessened or diminished because of 
such inypairment.” 


Again, since defendant failed to object, our review is for plain 
error. Reading the instruction in its entirety, we do not believe the 
jury was misled into reaching a result different from the one it would 
have reached had the instruction not contained the word “and.” In 
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sum, for all the foregoing reasons, we find that the challenged instruc- 
tions did not amount to plain error. 


[15] Defendant’s next contention is that the trial court erred by 
instructing the jurors that each could exercise his discretion in decid- 
ing whether to consider any mitigating circumstance found in Sen- 
tencing Issue Two when answering Issues Three and Four. Again we 
disagree. 


The Criminal Procedure Act provides in pertinent part: 


After hearing the evidence, argument of counsel, and instruc- 
tions of the court, the jury shall deliberate and render a sentence 
recommendation to the court, based upon the following matters: 


(1) Whether any sufficient aggravating circumstance or cir- 
cumstances as enumerated in subsection (e) exist; 


(2) Whether any sufficient mitigating circumstance or cir- 
cumstances as enumerated in subsection (f), which outweigh the 
aggravating circumstance or circumstances found, exist; and 


(3) Based on these considerations, whether the defendant 
should be sentenced to death or to imprisonment in the State’s 
prison for life. 


N.C.G.S. § 15A-2000(b) (1988). Under this statute, each juror must be 


permitted to consider and give effect to mitigating evidence when 
deciding the ultimate question whether to vote for a sentence of 
death. This requirement means that, in North Carolina’s system, 
each juror must be allowed to consider all mitigating evidence in 
deciding Issues Three and Four: whether aggravating circum- 
stances outweigh mitigating circumstances, and whether the 
aggravating circumstances, when considered with any mitigating 
circumstances, are sufficiently substantial to justify a sentence of 
death. 


McKoy v. North Carolina, 494 U.S. 438, 442-48, 108 L. Ed. 2d 369, 381 
(1990). 


In the instant case, the trial court first instructed as follows: 


Issue Three is, “Do you unanimously find beyond a reason- 
able doubt that the mitigating circumstance or circumstances 
found is, or are, insufficient to outweigh the aggravating circum- 
stance found by you? 
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If you find from the evidence one or more mitigating circum- 
stances, you must weigh the aggravating circumstance against the 
mitigating circumstances. When deciding this issue, each juror 
must consider each—strike that, each juror—When deciding this 
issue, each juror may consider any mitigating circumstance or 
circumstances that the juror determined to exist by a prepond- 
erance of the evidence in Issue Two. 


Thereafter the court also instructed as follows: 


Issue Four is, “Do you unanimously find beyond a reasonable 
doubt that the aggravating circumstance you found is sufficiently 
substantial to call for the imposition of the death penalty when 
considered with the mitigating circumstance or circumstances 
found by one or more of you?” 


In deciding this issue, you are not to consider the aggravating 
circumstance standing alone. You must consider it in connection 
with any mitigating circumstances found by one or more of 
you. When making this comparison, each juror may consider any 
mitigating circumstance or circumstances that—strike that. When 
making this comparison, each Juror may consider any miti- 
gating circumstance or circumstances that juror determined to 
exist by a preponderance of the evidence. 


(Emphasis added.) 


Again, since defendant did not object to the instructions, our 
review is for plain error. Instead of precluding any individual juror 
from considering any mitigating circumstance or circumstances she 
or he found at Issue II, these instructions plainly directed that the evi- 
dence in mitigation, if found by one or more jurors, had to be weighed 
against the evidence in aggravation. In our view, the instructions are 
in accord with the dictates of McKoy and could not have been misap- 
plied by the jury. Since there was no error, this Court cannot find 
plain error, State v. Torain, 316 N.C. 111, 123, 340 S.E.2d 465, 468 
(1986); and we overrule this assignment of error. 


Defendant also contends the trial court erred in denying his 
request for an instruction on parole. However, in light of our earlier 
discussion of Simmons anc case law prohibiting the jury from con- 
sidering this matter, we overrule this assignment of error. 


[16] Defendant next contends he is entitled to a new sentencing pro- 
ceeding because the trial court failed to submit to the jury the statu- 
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tory mitigating circumstance of his age at the time of the crime. 
N.C.G.S. § 15A-2000(f)(7) (1988). Defendant argues that (i) chrono- 
logical age is not the determining factor and (11) the circumstance was 
supported by evidence that he was an immature and dependent per- 
son who had borderline intelligence. While we agree that chronologi- 
cal age is not determinative, we do not agree that the trial court erred. 


We note first that defendant did not request that the trial court 
submit this mitigating circumstance to the jury. In addition, evidence 
showed that he was thirty-one years old, had worked as an automo- 
bile mechanic and in a shipyard, moved on to a better position, 
attended church, and functioned quite well in the community. 


In State v. Johnson, 317 N.C. 348, 346 S.E.2d 596 (1986), the Court 
reiterated that the statutory mitigating circumstance of age is based 
on a “flexible and relative concept of age.” Jd. at 393, 346 S.E.2d at 
624. Nevertheless, evidence showing emotional immaturity is not 
viewed in isolation, particularly where other evidence shows “more 
mature qualities and characteristics.” Jd. Where evidence of emotion- 
al immaturity is counterbalanced by a chronological age of twenty- 
three years, apparently normal physical and intellectual development, 
and experience, the trial court is not required to submit the mitigat- 
ing circumstance of age. Following Johnson, we conclude that in the 
instant case the court did not err in failing to submit this 
circumstance. 


[17] Defendant’s next contention is that the trial court erred in refus- 
ing to submit to the jury certain nonstatutory mitigating circum- 
stances requested by defendant and supported by the evidence. 
Defendant argues that the jury was precluded from considering some 
mitigating aspects of his character or record, in violation of Lockett v. 
Ohio, 438 U.S. 586, 604, 57 L. Ed. 2d 973, 990 (1978). We disagree with 
this contention. 


Defendant first argues that the trial court erred in failing to sub- 
mit that prior to 1 April 1984 defendant had never been involved in a 
felony. However, the statutory mitigating circumstance that defend- 
ant had no significant history of criminal activity was submitted. 
Moreover, the instruction on this circumstance included an accurate 
summary of the evidence presented, which showed defendant’s prior 
criminal activity included some offenses resulting in charges and con- 
victions and other offenses which had not resulted in charges or con- 
victions. Since the jury was not precluded from considering any 
aspect of defendant’s record, we conclude the trial court did not vio- 
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late the rule of Lockett by refusing to submit an additional nonstatu- 
tory circumstance relating thereto. 


[18] Defendant next argues that the trial court erred by combining 
into one circumstance two aspects of defendant’s educational back- 
ground, that he (i) did poorly in school] and dropped out before com- 
pleting eleventh grade and (ii) was placed in special education 
classes in ninth grade. Defendant also argues that the court erred in 
combining into one circumstance that he (i) was struck with a poker 
by his father, (41) suffered a head injury, and (iii) suffered from chron- 
ic seizure disorder. However, this Court has previously held that com- 
bining separately-proffered statements of mitigation relating to a 
single aspect of a defendant’s character or record does not violate a 
defendant’s federal constitutional rights. State v. Greene, 324 N.C. 1, 
21, 376 S.E.2d 430, 442 (1989) (approving combining and submitting 
within the context of two separate statutory mitigating circum- 
stances defendant’s independently proffered mitigation statements), 
death sentence vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 
603 (1990); on remand, 329 N.C. 771, 408 S.E.2d 185 (1991). For all 
the foregoing reasons, we conclude the trial court did not err by pre- 
cluding the jury from considering mitigation proffered by defendant. 


PRESERVATION ISSUES 


[19-24] Defendant raises six additional issues which he concedes 
have been decided against him by this Court: (i) the trial court erred 
in denying his motion for individual jury voir dire; (ii) the court erred 
in denying him the right to examine each juror challenged by the 
State during death qualification; (iii) the court erred in admitting 
hearsay statements of the victim relating to her state of mind; (iv) the 
court erred in denying defendant’s request for an instruction defining 
“mitigation”; (v) the court erred in instructing the jurors that it was 
for them to determine whether the nonstatutory mitigating circum- 
stances in fact possessed mitigating value; and (vi) the especially 
heinous, atrocious, or cruel aggravating circumstance is unconstitu- 
tionally vague. 


We have carefully considered defendant’s arguments on these 
issues and find no compelling reason to depart from our prior hold- 
ings. Therefore, we overrule these assignments of error. 


PROPORTIONALITY 


[25] Having found defendant’s capital sentencing proceeding free of 
prejudicial error, we are required by statute to review the record and 
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determine whether (i) the record supports the jury’s finding of the 
aggravating circumstance on which the court based its death sen- 
tence, (ii) the sentence was imposed under the influence of passion, 
prejudice, or any other arbitrary factor, and (iii) the death sentence is 
excessive or disproportionate to the penalty imposed in similar cases, 
considering both the crime and defendant. N.C.G.S. § 15A-2000(d)(2) 
(1988); State v. Robbins, 319 N.C. 465, 526, 356 S.E.2d 279, 315, cert. 
denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987). 


Record evidence which supports the jury’s finding that the mur- 
der was especially heinous, atrocious, or cruel included that the 
defendant assaulted, harassed, stalked, and threatened the victim 
prior to killing her. Moreover, his presence and actions at the night- 
club reduced her to a state of terror, as shown by her crying, shifting 
her weight from one foot to the other, and wringing her hands. Other 
evidence showed that defendant’s slashing of the victim’s throat was 
especially brutal, since cartilage in her throat had been cut through 
and through. In addition, the victim drowned in her own blood, and 
State’s expert medical witness testified that this process may take 
from five to ten minutes. Taken together, these facts show that (i) the 
murder was physically agonizing to the victim and (ii) left her, in her 
last moments “aware but helpless to prevent impending death.” State 
v. Oliver, 309 N.C. 326, 346, 307 S.E.2d 304, 318 (1983). Therefore, we 
conclude the record supports the jury’s finding of the sole aggravat- 
ing circumstance upon which the death sentence was based. We 
further conclude that nothing of record suggests that the sentence of 
death was imposed under the influence of passion, prejudice, or any 
other arbitrary factor. 


We turn to our final statutory duty, proportionality review. We 
first compare similar cases from a pool of all cases arising after 1 
June 1977, the effective date of the capital punishment statute. We 
consider cases tried capitally and found free of error on direct appeal 
to this Court and in which the jury recommended death or life impris- 
onment or the trial court imposed life imprisonment after the jurors 
failed within a reasonable period of time to agree on a sentencing rec- 
ommendation. State v. Syriani, 333 N.C. 350, 400, 428 S.E.2d 118, 146 
(1993). The pool includes only those cases which this Court has found 
to be free of error in both phases of the trial.” State v. Stokes, 319 N.C. 
1, 19-20, 352 S.E.2d 653, 663 (1987). In State v. Bacon, 337 N.C. 66, 446 
S.E.2d 542, petition for cert. denied, — U.S. —-, 130 L. Ed. 2d 1083 
(1994), this Court clarified the composition of the pool so as to 
account for post-conviction relief awarded to death-sentenced 
defendants: 
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Because the “proportionality pool” is limited to cases involv- 
ing first-degree murder convictions, a post-conviction proceeding 
which holds that the State may not prosecute the defendant for 
first-degree murder or results in a retrial at which the defendant 
is acquitted or found guilty of a lesser included offense results in 
the removal of that case from the “pool.” When a post-conviction 
proceeding results in a new capital trial or sentencing proceed- 
ing, which, in turn, results in a life sentence for a “death-eligible” 
defendant, the case is treated as a “life” case for purposes of pro- 
portionality review. The case of a defendant sentenced to life 
imprisonment at a resentencing proceeding ordered in a post- 
conviction proceeding is similarly treated. Finally, the case of a 
defendant who is either convicted of first-degree murder and sen- 
tenced to death at a new trial or sentenced to death in a resen- 
tencing proceeding ordered in a post-conviction proceeding, 
which sentence is subsequently affirmed by this Court, is treated 
as a “death-affirmed” case. 


Id. at 107, 446 S.E.2d at 564. “[A] conviction and death sentence 
affirmed on direct appeal is presumed to be without error, and...a 
post-conviction decision granting relief to a convicted first-degree 
murderer is not final until the State has exhausted all available appel- 
late remedies.” Jd. at 107 n.6, 446 S.E.2d at 564 n.6. 


Our consideration is also limited to cases roughly similar as to the 
crime and the defendant, but we are not bound to cite every case used 
for comparison. Syriani, 383 N.C. at 400, 428 S.E.2d at 146. If juries 
have consistently returned death sentences in those similar cases, a 
strong basis exists for concluding that the sentence under considera- 
tion is not excessive or disproportionate. However, if juries have con- 
sistently returned life sentences in similar cases, a strong basis exists 
for concluding that the sentence under consideration is dispropor- 
tionate. Jd. at 401, 428 S.E.2d at 146. 


Characteristics distinguishing the instant case include (i) a mur- 
der preceded by physical and mental abuse, including assaults and 
threats, (ii) a senseless and brutal public stabbing found to be espe- 
cially heinous, atrocious, or cruel by the jury, and (iii) a distinct fail- 
ure of the defendant to show remorse after the killing. Further, of 
twenty-three mitigating circumstances submitted, the Jury rejected 
twenty-two, finding the existence of only one nonstatutory circum- 
stance, that the defendant suffered from a personality disorder with 
dependency traits. 
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“Of the cases in which this Court has found the death penalty dis- 
proportionate, only two involved the ‘especially heinous, atrocious, 
or cruel’ aggravating circumstance.” Jd. at 401, 428 S.E.2d at 146-47 
(citing State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983)). Significant dissimi- 
larities between Stokes and the instant case include that (i) defendant 
Stokes was only seventeen years old, but defendant Spruill was 
thirty-one and (ii) in Stokes no evidence showed who was the ring- 
leader, but defendant Spruill alone was responsible for his crime. 
Defendant's case is also significantly different from Bondurant, 
wherein the defendant immediately exhibited remorse and concern 
for the victim’s life by helping him get medical treatment. By contrast, 
defendant Spruill (i) immediately said that he meant to kill the victim, 
(ii) fled the scene, and (iii) soon thereafter suggested to Trooper 
Harris that medical help would not arrive in time to save her. 


In State v. Spruill, 320 N.C. 688, 360 S.E.2d 667 (1987), this Court 
reviewed defendant’s first capital trial and sentencing proceeding and 
considered whether the death sentence he received was dispropor- 
tionate. We noted that the distinguishing characteristics of the earlier 
case were as follows: 


(1) it is a case of first degree murder, preceded by prior physical 
and mental abuse of the victim; (2) it is a case in which a single 
aggravating factor [sic] was found, “that the killing was especial- 
ly heinous, atrocious or cruel,” N.C.G.S. § 15A-2000(e)(9); (8) it is 
a case in which no mitigating factors were found, although five 
were submitted to the jury; and (4) it is a case in which defendant 
showed no remorse for his actions, and appeared in full control 
of his mental and physical condition. 


320 N.C. at 701, 360 S.E.2d at 674. In reaching the conclusion that 
defendant’s sentence was not disproportionate, we reviewed many 
cases. The only significant difference between defendant's two cases 
is that the present case is more egregious, the jury having considered 
and rejected many more mitigating circumstances. For this reason, 
we do not consider it necessary to review those cases which formed 
the basis for our conclusion that the earlier sentence was not dispro- 
portionate. See Syriani, 333 N.C. at 400, 428 S.E.2d at 146. Instead, 
we consider cases which have come into the pool since our previous 
review. 


There are now in the pool five cases involving murder by stabbing 
of a spouse or intimate friend of the opposite sex. State v. Lynch, 337 
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N.C. 415, 445 S.E.2d 581 (1994); State v. Fisher, 336 N.C. 684, 445 
S.E.2d 866 (1994); State v. Bearthes, 329 N.C. 149, 405 S.E. 2d 170 
(1991); State v. Clark, 324 N.C. 146, 327 S.E.2d 54 (1989); State v. 
Tidwell, 323 N.C. 668, 374 $.E..2d 577 (1989). 


In every case but Lynch, the jury found that the murder was espe- 
cially heinous, atrocious, or cruel. Given the importance of this statu- 
tory aggravating circumstance in capital cases, we conclude that 
defendant’s case is dissimilar to Lynch. Clark also is distinguishable 
because the victim was the defendant’s husband, but defendant’s 
boyfriend wielded the knife. Of the remaining three cases, one re- 
sulted in a death sentence, Fisher; and two resulted in life sentences, 
Bearthes; Tidwell. In all three cases, however, the juries found miti- 
gation both quantitatively and qualitatively greater than in the instant 
case.” For this reason, and because the jury found the murder was 
especially heinous, atrocious, or cruel, we cannot say that the death 
sentence herein is disproportionate. We hold defendant received a 
fair trial and capital sentencing proceeding free of prejudicial error 
and that the death penalty is not disproportionate. 


NO ERROR. 





3. In Fisher, the jury found eight mitigating circumstances, including two statuto- 
ry circumstances, that the defendant had no significant history of prior criminal activ- 
ity, N.C.G.S. § 15A-2000(f)(1) (1988), and was under the influence of mental or 
emotional disturbance, § 15A-2000(1)(2). 3386 N.C. at 709, 445 S.E. 2d at 880. A review 
of the record in Bearthes shows that the jury found seven mitigating circumstances, 
including two statutory circumstances, no significant history of prior criminal activity 
and mental or emotional disturbance. In Tidwell the jury found twelve mitigating cir- 
cumstances, including no significant history, mental or emotional disturbance, and 
diminished capacity. 323 N.C. at 672 n.1, 374 S.E.2d at 579 n.1. 
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N.C. FARM BUREAU MUT. INS. CO. v. SCOTTON 
[338 N.C. 666 (1994)] 


NORTH CAROLINA FARM BUREAU 
MUTUAL INSURANCE COMPANY, 

PLAINTIFF 

V. ORDER 
VALERIE B. SCOTTON as GAL OF 
MONICE L. BURNETTE; THE ESTATE 
OF JASON BAILEY, MARY BAILEY 
OLDHAM, ADMINISTRATRIX; RICKY 
H, NETTLES, CECILIA DIANA 
MANESS, INDIVIDUALLY AND AS 
ADMINISTRATRIX OF THE ESTATE OF 
TANEA HORTON; PAM ROBERTS 4s 
GAL oF WESLEY HORTON; SHIRLEY 
DARK as GAL or TRACIA D. HEADEN, 

DEFENDANTS 


Nee? ree ee Ne Ne YY Ye NY Ye YS Ne SY 


No. 603P94 
(Filed 15 December 1994) 


It appearing to the Court that this Petition raises a matter of 
Court administration appropriately handled by the Chief Justice; 


Now, THEREFORE, IT Is ORDERED That the Petition be, and hereby is, 
dismissed. 


By order of the Court in Conference, this 15th day of December, 
1994. 


s/Parker, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-3]1 


ALLISON v. N.C. DEPT. OF HUMAN RESOURCES 

No. 462P94 

Case below: 116 N.C.App. 137 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
BUDD v. DAVIE COUNTY 

No. 508P94 

Case below: 116 N.C.App. 168 

Petition by defendants (Virginia Walker and Frank Walker) for 
discretionary review pursuant to G.S. 7A-31 denied 29 December 
1994. 
COMMUNITY BANK v. WHITLEY 

No. 559P94 

Case below: 116 N.C.App. 731 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
EMPLOYMENT SECURITY COMM. v. PEACE 

No. 481PA94 

Case below: 115 N.C.App. 486 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 29 December 1994. 
FORREST v. PITT COUNTY BD. OF EDUC. 

No. 404P94 

Case below: 115 N.C.App. 397 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S, 7A-31 


GOODMAN v. CONNOR 

No. 581P94 

Case below: 117 N.C.App. 113 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
HENDREN v. HENDREN 

No. 331P94 

Case below: 115 N.C.App. 565 

Petition by defendant for discretionary review pursuant to GS. 
7A-31 denied 29 December 1994. 
HENKE v. FIRST COLONY BUILDERS 

No. 555P94 

Case below: 116 N.C.App. 137 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 or in the alternative petition for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 29 December 
1994. 

ORTEGA v. HART 

No. 443P94 

Case below: 115 N.C.App. 729 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 29 December 1994. 
POOLE v. MILLER 

No. 525PA94 

Case below: 116 N.C.App. 435 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 29 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


PRIDGEN v. SHORELINE DISTRIBUTORS, INC. 

No. 222P94 

Case below: 114 N.C.App. 94 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
RAINTREE HOMEOWNERS ASSN. v. BLEIMANN 

No. 572PA94 

Case below: 116 N.C.App. 561 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 29 December 1994. 
REASON v. NATIONWIDE MUTUAL INS. CO. 

No. 547PA94 

Case below: 116 N.C.App. 491 

Petition by defendant (State Farm) for discretionary review pur- 
suant to G.S. 7A-31 allowed 29 December 1994. 
RICHARDSON v. GRUBER 

No. 588P94 

Case below: 117 N.C.App. 139 


Motion by defendant to dismiss the appeal for lack of substantial 
constitutional question allowed 29 December 1994. Petition by plain- 
tiff for discretionary review pursuant to G.S. 7A-31 denied 29 Decem- 
ber 1994. 

SHARP v. SHARP 
No. 582P94 
Case below: 116 N.C.App. 513 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


SIDNEY v. ALLEN 
No. 21-1A94 
Case below: 114 .N.C.App. 1388 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 29 December 1994. 


STATE v. BROWN 
No. 597A94 
Case below: 117 N.C.App. 239 


Motion by Attorney General for temporary stay allowed 16 
December 1994. Petition by Attorney General for writ of supersedeas 
allowed 29 December 1994. 


STATE v. GRIFFIN 
No. 558P94 
Case below: 116 N.C.App. 737 


Petition by defendant for discretionary review pursuant to G:S. 
7A-31 denied 29 December 1994. 


STATE v. HILL 
No. 573P94 
Case below: 116 N.C.App. 573 


Petition by defendant for discretionary review pursuant to G:S. 
7A-31 denied 29 December 1994. 


STATE v. RAMSEY 
No. 580P94 
Case below: 112 N.C.App. 546 


Petition pro se by defendant for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 29 December 
1994. 
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DISPOSITION OF PETITIONS FOR? DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. SLOAN 
No. 577P94 
Case below: 116 N.C.App. 736 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 


STATE v. WESTALL 

No. 574P94 

Case below: 116 N.C.App. 534 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
UNIVERSAL UNDERWRITERS INS. CO. v. PHOENIX INS. CO. 

No. 479P94 

Case below: 116 N.C.App. 1388 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1394. 
WINTERS v. LEE 

No. 485P94 

Case below: 115 N.C.App. 692 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
WOLBARSHT v. BD. OF ADJUSTMENT OF CITY OF DURHAM 

No. 576P94 

Case below: 116 N.C.App. 638 


Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 29 December 1994. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


PETITION TO REHEAR 


HARGETT v. HOLLAND 
No. 377PA93 
Case below: 337 N.C. 651 


Petition by plaintiffs to rehear pursuant to Rule 31 denied 29 
December 1994. 


APPENDIXES 


ORDER AMENDING THE 
SUPREME COURT FEE SCHEDULE 


RECODIFICATION OF THE 
RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR 


IN THE SUPREME COURT OF NORTH CAROLINA 


ORDER AMENDING 
THE SUPREME COURT 
FEE SCHEDULE 


Because copies of decisions and other matters of record are no 
longer being made in the Clerk’s Office, and litigants are no longer 
assessed fees for such copies, the following portion of the Court’s 
Fee Schedule, 287 N.C. 781, adopted in 1975 is deleted: 


Furnishing copies of decisions or other matters of record 
to publishing houses, litigants, or any other person or cor- 
POratiOn, PE Page’ ~0dv.cacnda tee teesae Rees $.20 


By order of the Court in conference this the 5th day of October, 
1994. This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court. 


Parker, J. 
For the Court 
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RECODIFICATION OF 
THE RULES AND REGULATIONS 
OF 
THE NORTH CAROLINA STATE BAR 


The following recodification of the Rules, Regulations, and the 
Certification of Organization of the North Carolina State Bar was 
duly adopted by the Council of the North Carolina State Bar at its 
quarterly meeting on October 21, 1994. 


Be Ir RESOLVED by the Council of the North Carolina State Bar 
that the Rules and Regulations of the North Carolina State Bar be 
repealed in their entirety and that the attached recodification of the 
Rules and Regulations of the North Carolina State Bar be substituted 
in lieu thereof. 
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TITLE 27—THE NORTH CAROLINA STATE BAR 


CHAPTER 1: Rules and Regulations of the 
North Carolina State Bar ............. 682 


Subchapter A: Organization of 
The North Carolina State Bar 


Section .0100 Functions ........... 0... 0.02 ee eee 682 
Section .0200 Membership—Annual Membership Fees .... 683 
Section .0300 Election and Succession of Officers ....... 686 
Section .0400 Duties of Officers ................-...0.0. 689 
Section .0500 Meetings of the North Carolina State Bar... 690 
Section .0600 Meetings of the Council ................. 691 
Section .0700 Standing Committees of the Council....... 692 
Section .0800 Election and Appointment of 

State Bar Councilors ................04.. 696 
Section .0900 Reserved ........ 0.0.0.0. ene 697 
Section .1000 Reserved ........ 0... 0.. 00 e eee eee 697 
Section .1100 Office of the North Carolina State Bar ..... 697 
Section .1200 Filing Papers with and Serving the 

North Carolina State Bar ................ 698 
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Subchapter B: Discipline and Disability Rules ........ 698 

Section .0100 Discipline and Disability ................ 698 
Section .0200 Rules Governing Judicial District 

Grievance Committees ...............0-- 747 


Subchapter C: Rules Governing the Board of Law 
Examiners and the Training 


of Law Students..................2004- 167 
Section .0100 Board of Law Examiners ................ 767 
Section .0200 Rules Governing Practical Training 

of LAW Studenls- «.6e 5b ieee hi eew ees 768 

Subchapter D: Rules of Standing Committees of 

the North Carolina State Bar .......... 776 
Section .0100 Procedures for Ruling on Questions of 

Legal Ethics of the Ethics Committee ...... 776 
Section .0200 Procedures for the Consumer 

Protection Committee ..............005. 780 
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Section .0800 Disaster Response Plan ................. 785 
Section .0400 Rules and Regulations Relating to the 

Appointment of Counsel for Indigent 

Defendants in Certain Criminal Cases...... 788 
Section .0500 Model Plan for the Appointment of 

Counsel for Indigent Defendants in 


Certain Criminal Cases .............0005 793 
Section .0600 Procedures for the Positive Action for 

Lawyers (PALS) Committee .............. 803 
Section .0700 Procedures for the Fee Dispute 

Arbitration Committee ...............0.0. 807 
Section .0800 Model Plan for District Bar 

Fee-Arbitration: 4.a6044404.4463.82%-4854-4is 808 
Section .0900 Procedures for the Membership and 

Fees Committee ...... 00.0.0 cc ee eee 816 


Section .1000 Rules Governing Continuing Legal 
Education Hearings Before the 


Membership and Fees Committee ......... 822 
Section .1100 Reserved ......... 0... cece eens 832 
Section .1200 Reserved ......... 0... ccc ee eee ee eee 832 


Section .1300 Rules Governing the Administration of 

the Plan for Interest on 

Lawyers’ Trust Accounts (IOLTA) ......... 832 
Section .1400 Rules Governing the Administration 

of the Client Security Fund of the 

North Carolina State Bar ................ 837 
Section .1500 Rules Governing the Administration 

of the Continuing Legal 

Education Program .............0 een 850 
Section .1600 Regulations Concerning the 

Administration of the Continuing 


Legal Education Program................ 865 
Section .1700 The Plan of Legal Specialization .......... 875 
Section .1800 Hearing and Appeal Rules of the 

Legal Specialization Program ............ 889 


Section .1900 Rules Concerning the Accreditation 

of Continuing Legal Education 

for the Purposes of the Board of 

Legal Specialization ............. 00000 ee 898 
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Specialization for Approval of 
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TITLE 27—THE NORTH CAROLINA STATE BAR 
CHAPTER 1 


RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR 


SUBCHAPTER A 
ORGANIZATION OF THE NORTH CAROLINA STATE BAR 
Section .0100 Functions 
.0101 Purpose 


The North Carolina State Bar shall foster the following purposes, 
namely: 

(1) to cultivate and advance the science of jurisprudence; 

(2) to promote reform in the law and in judicial procedure; 

(3) to facilitate the administration of justice; 

(4) to uphold and elevate the standards of honor, integrity and 
courtesy in the legal profession; 

(5) to encourage higher and better education for membership 
in the profession; 

(6) to promote a spirit of cordiality and unity among the mem- 
bers of the Bar; 

(7) to perform all duties imposed by law. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0102 Division of Work 


(a) To facilitate the work for the accomplishment of the above 
enumerated purposes, the council may, from time to time, classify 
such work under appropriate sections and committees, either stand- 
ing or special, of the North Carolina State Bar. 


(b) The council shall determine the number of members, compo- 
sition, method of appointment or election, functions, powers and 
duties, structure, authority to act, and other matters relating to each 
committee. 


(c) Any committee may, at the discretion of the appointing or 
electing authority, be composed of council members or members of 
the North Carolina State Bar who are not members of the council or 
of lay persons or of any combination. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 
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.0103 Cooperation with Local Bar Association Committees 


The sections and committees so appointed may secure the coop- 
eration of like sections and committees of the North Carolina Bar 
Association and all local bar associations of the state. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0104 Organization of Local Bar Associations 


The council shall encourage and foster the organization of local 
bar associations. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1995 


.0105 Annual Program 


The council shall provide a suitable program for each annual 
meeting of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1995 


.0106 Reports Made to Annual Meeting 


The reports of the several sections and committees, with their 
recommendations, shall be delivered to the secretary of the North 
Carolina State Bar at least 30 days before the annual meeting. Such 
reports, together with any reports from special committees that the 
council desires to present to the annual meeting, may be printed and 
sent to each member of the North Carolina State Bar at least 20 days 
before such meeting. Nothing herein shall preclude any section, com- 
mittee or the council frorn presenting a report of recommendation 
that has not been so printed and mailed. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0200. Membership—Annual Membership Fees 
.0201 Classes of Membership 


(a) Two Classes of Membership 


Members of the North Carolina State Bar shall be divided into 
two classes: active members and inactive members. 
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(b) Active Members 


The active members shall be all persons who have obtained a 
license entitling them to practice law in North Carolina, including 
persons serving as a justice or judge of any state or federal court in 
this state, unless classified as an inactive member by the council. All 
active members must pay the annual membership fee. 


(c) Inactive Members 


The inactive members shall include all persons who have been 
admitted to the practice of law in North Carolina but who the coun- 
cil has found are not engaged in the practice of law or holding them- 
selves out as practicing attorneys and who do not occupy any public 
or private position in which they may be called upon to give legal 
advice or counsel or to examine the law or to pass upon the legal 
effect of any act, document or law. Inactive members of the North 
Carolina State Bar may not practice law and are exempt from pay- 
ment of membership dues during the period in which they are inac- 
tive members. : 


For purposes of the State Bar’s membership records, the catego- 
ry of inactive members shall be further divided into the following 
subcategories: 


(1) Retired/nonpracticing 


This subcategory includes those members who are not 
engaged in the practice of law or holding themselves out as prac- 
ticing attorneys and who are retired, hold positions unrelated to 
the practice of law, or practice law in other jurisdictions. 


(2) Disability inactive status 


This subcategory includes members who suffer from a men- 
tal or physical condition which significantly impairs the profes- 
sional judgment, performance or competence of an attorney, as 
determined by the courts, the council or the Disciplinary Hearing 
Commission. 


(3) Disciplinary suspensions/disbarments 


This subcategory includes those members who have been 
suspended from the practice of law or who have been disbarred 
by the courts, the council or the Disciplinary Hearing Commis- 
sion for one or more violations of the Rules of Professional 
Conduct. 


(4) Administrative suspensions 


This subcategory includes those members who have been 
suspended from the practice of law for failure to comply with the 
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regulations regarding mandatory continuing legal education, pay- 
ment of membership fees, or payment of late fees pursuant to 
these rules. 


History Note: Statutory Authority G.S. 84-16; G.S. 84-23 
Readopted Effective December 8, 1995 


.0202 Register of Members 


(a) Initial Registration with State Bar 

Every member shall register by completing and returning to the 
North Carolina State Bar a signed registration card containing the 
following information: 

(1) name and address; 

(2) date; 

(3) date passed examination to practice in North Carolina, 

(4) date and place sworn in as an attorney in North Carolina; 

(5) date and place of birth; 

(6) list of all other jurisdictions where the member has been 
admitted to the practice of law and date of admission; 

(7) whether suspended or disbarred from the practice of law in 
any jurisdiction or court, and if so, when and where, and when 
readmitted. 


(b) Membership Records of State Bar 

The secretary shall keep a permanent register for the enrollment 
of members of the North Carolina State Bar. In appropriate places 
therein entries shall be made showing the address of each member, 
date of registration and class of membership, date of transfer from 
one class to another, if any, date and period of suspension, if any, and 
such other useful data which the council may from time to time 
require. 


History Note: Statutory Authority G.S. 84-23; G.S, 84-34 
Readopted Effective December 8, 1994 


.0203 Annual Membership Fees 


(a) Amount and Due Date 

The annual membership fee shall be in the amount as provided 
by law and shall be due and payable to the secretary of the North Car- 
olina State Bar on January 1 of each year and the same shall become 
delinquent if not paid on or before July 1 of each year. 


(b) Waiver of All or Part of Dues 


No part of the annual membership fee shall be prorated or appor- 
tioned to fractional parts of the year, and no part of the membership 
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fees shall be waived or rebated for any reason with the following 
exceptions: 
(1) A person licensed to practice law in North Carolina for 
the first time by examination or comity shall not be liable for 
dues during the year in which the person is admitted; 


(2) A person licensed to practice law in North Carolina serv- 
ing in the armed forces, whether in a legal or nonlegal capacity, 
will be exempt from payment of dues so long as the member is 
on active duty in the military service; 

(3) A person licensed to practice law in North Carolina who 
files a petition for inactive status before December 31 of a given 
year shall not be liable for the membership fee for the following 
year if the petition is granted. 


History Note: Statutory Authority G.S. 84-23; G.S. 83-34 
Readopted Effective December 8, 1994 


Section .0300. Election and Succession of Officers 
.0301 Officers 


(a) The officers of the North Carolina State Bar and the council 
shall consist of a president, a president-elect, a vice-president, and an 
immediate past president. These officers shall be deemed members 
of the council in all respects. 


(b) There shall be a secretary who shall also have the title of 
executive director. The secretary shall not be a member of the 
council. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0302 Eligibility for Office 


The president, president-elect, and vice-president need not be 
members of the council at the time of their election. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0303 Term of Office 


(a) The term of each office shall be one year beginning at the con- 
clusion of the annual meeting. Each officer will hold office until a 
successor is elected and qualified. 


(b) The president shall assume the office of immediate past pres- 
ident at the conclusion of the term as president. The president-elect 
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shall assume the office of president at the conclusion of the annual 
meeting following the term as president-elect. 


History Note: Statutory Authority G.S. 84-21; G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0304 Elections 


(a) A president-elect, vice-president and secretary shall be elect- 
ed annually by the council at an election to take place at the council 
meeting held during the annual meeting of the North Carolina State 
Bar. All elections will be conducted by secret ballot. 


(b) If there are more than two candidates for an office, then any 
candidate receiving a majority of the votes shall be elected. If no can- 
didate receives a majority, then a run-off shall be held between the 
two candidates receiving the highest number of votes. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0305 Nominating Committee 


(a) There shall be a Nominating Committee appointed to nomi- 
nate one or more candidates for each of the offices. The Nominating 
Committee shall be composed of the immediate past president and 
the five most recent living past presidents who are in good standing 
with the North Carolina State Bar. The Nominating Committee shall 
meet prior to the council meeting at which the election of officers 
will be held. The Nominating Committee shall submit its nominations 
in writing to the secretary at least 45 days prior to the election, and 
the secretary shall transmit the report by mail to the members of the 
council at least 30 days prior to the election. 


(b) At the council meeting at which elections are held, the floor 
shall be open for additional nominations for each office at the time of 
the election. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0306 Vacancies and Succession 


(a) If the office of president becomes vacant for any reason, 
including resignation, death, disqualification, or permanent inability, 
the president-elect shall become president for the unexpired term 
and the next term. If the office of the president-elect becomes vacant 
because the president-elect must assume the presidency under the 
foregoing provision of this section, then the vice-president shall 
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become the president-elect for the unexpired term and at the end of 
the unexpired term to which the vice-president ascended the office 
will become vacant and an election held in accordance with Rule 
.0304 of this subchapter; if the office of president-elect becomes 
vacant for any other reason, the vice-president shall become the 
president-elect for the unexpired term following which said officer 
shall assume the presidency as if elected president-elect. If the office 
of vice-president or secretary becomes vacant for any reason, includ- 
ing resignation, death, disqualification, or permanent inability, or if 
the office of president or president-elect becomes vacant without an 
available successor under these provisions then the office will be 
filled by election by the council at a special meeting of the council 
with such notice as required by Rule .0602 of this subchapter or at 
the next regularly scheduled meeting of the council. 


(b) If the president is absent or unable to preside at any meeting 
of the North Carolina State Bar or the council, the president-elect 
shall preside, or if the president-elect is unavailable, then the vice- 
president shall preside. If none are available, then the council shall 
elect a member to preside during the meeting. 


(c) If the president is absent from the state or for any reason is 
temporarily unable to perform the duties of office, the president- 
elect shall assume those duties until the president returns or 
becomes able to resume the duties. If the president-elect is unable to 
perform the duties, then the council may select one of its members to 
assume the duties for the period of inability. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0307 Removal from Office 


The council may, upon giving due notice and an opportunity to be 
heard, remove from office any officer found by the council to have 
engaged in misconduct or to have a disability, including misconduct 
not related to the office but so infamous as to render the offender 
unfit for the office, misconduct amounting to noncriminal miscon- 
duct in office and misconduct which is both criminal and misconduct 
in office. 


History Note: Statutory Authority G.S. 84-21; 84-23 
Readopted Effective December 8, 1994 
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Section .0400. Duties of Officers 
.0401 Compensation of Officers 


The secretary shall receive a salary fixed by the council. All other 
officers shall serve without compensation except the per diem 
allowances fixed by statute for members of the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0402 President 


The president shall preside over meetings of the North Carolina 
State Bar and the council. The president shall sign all resolutions and 
orders of the council in the capacity of president. The president shall 
execute, along with the secretary, all contracts ordered by the coun- 
cil. The president will perform all other duties prescribed for the 
office by the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0403 President-Elect, Vice-President, and Immediate Past 
President 


The president-elect, vice-president, and immediate past presi- 
dent will perform all duties prescribed for the office by the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0404 Secretary 


The secretary shall attend all meetings of the council and of the 
North Carolina State Bar, and shall record the proceedings of all such 
meetings. The secretary shall, with the president, president-elect or 
vice-president, execute all contracts ordered by the council. He or 
she shall have custody of the seal of the North Carolina State Bar, 
and shall affix it to all documents executed on behalf of the council 
or certified as emanating from the council. The secretary shall take 
charge of all funds paid into the North Carolina State Bar and deposit 
them in some bank selected by the council; he or she shall cause 
books of accounts to be kept, which shall be the property of the 
North Carolina State Bar and which shall be open to the inspection 
of any officer, committee or member of the North Carolina State Bar 
during usual business hours. At each January meeting of the council, 
the secretary shall make a full report of receipts and disbursements 
since the previous annual report, together with a list of all outstand- 
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ing obligations of the North Carolina State Bar. The books of 
accounts shall be audited as of December 31 of each year and the 
secretary shall publish same in the annual reports as referred to 
above. He or she shall perform such other duties as may be imposed 
upon him or her, and shall give bond for the faithful performance of 
his or her duties in an amount to be fixed by the council with surety 
to be approved by the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0500. Meetings of the North Carolina State Bar 
.0501 Annual Meetings 


The annual meeting of the North Carolina State Bar shall be held 
at such time and place within the state of North Carolina, after such 
notice (but not less than 30 days) as the council may determine. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0502 Special Meetings 


(a) Special meetings of the North Carolina State Bar may be 
called upon 30 days’ notice, as follows: 


(1) by the secretary, upon direction of the council. 


(2) by the secretary, upon the call addressed to the council, 
of not less than 25% of the active members of the North Carolina 
State Bar. 


(b) At special meetings no subjects shall be dealt with other than 
those specified in the notice. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-33 
Readopted Effective December 8, 1994 


.0503 Notice of Meetings 


Notice of all meetings shall be given by publication in such news- 
papers of general circulation as the council may select, or, in the dis- 
cretion of the council, by mailing notice to the secretary of the sev- 
eral district bars or to the individual active members of the North 
Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-33 
Readopted Effective December 8, 1994 
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.0504 Quorum 


At all annual and special meetings of the North Carolina State 
Bar those active members of the North Carolina State Bar present 
shall constitute a quorum, and there shall be no voting by proxy. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-33 
Readopted Effective December 8, 1994 


.0505 Parliamentary Rules 


Proceedings at any meeting of the North Carolina State Bar shall 
be governed by Roberts’ Rules of Order. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0600. Meetings of the Council 
.0601 Regular Meetings 


Regular meetings of the council shall be held on the first Friday 
after the second Monday in each of the months of January, April and 
July, at such time and place after such notice (but not less than 30 
days) as the council may determine; and on the day before the annu- 
al meeting of the North Carolina State Bar, at the location of said 
annual meeting. The hour of meeting shall in each case be at 10 
o'clock A.M. Any regular meeting may be adjourned from time to 
time as a majority of members present may determine. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0602 Special Meetings 


The president in his or her discretion may call special meetings 
of the council. Upon written request of eight councilors, filed with 
the secretary requesting the president to call a special meeting of the 
council, the secretary shall, within five days thereafter, call such spe- 
cial meeting. The date fixed for such meeting shall not be less than 
five days nor more than 10 days from the date of such call. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0603 Notice of Called Special Meetings 


Notice of called special meetings shall be signed by the secretary. 
The notice shall set forth the day and hour of the meeting and the 
place for holding the same. Any business may be presented for con- 
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sideration at such special meeting. Such notice must be given to each 
councilor unless waived by him or her. A written waiver signed by 
any councilor shall be equivalent to notice as herein provided. Notice 
to councilors not waiving as aforesaid shall be in writing and may be 
communicated by telegraph, or by letter through the United States 
mail in the usual course, addressed to each of said councilors at his 
or her law office address. Notice by telegraph shall be filed with the 
telegraph carrier for transmission at least three days, and notice by 
mail shall be deposited in the United States post office at least five 
days, before the day fixed for the special meeting. 


History Note: Statutory Authority G.S. 84-28 
Readopted Effective December 8, 1994 


.0604 Quorum at Meeting of Council 


At meetings of the council the presence of 10 councilors shall 
constitute a quorum. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0700 Standing Committees of the Council 
.0701 Standing Committees 


Within 20 days after his or her election, the president of the coun- 
cil shall select the standing committees identified below to serve for 
one year beginning January 1 of the year succeeding his or her elec- 
tion, provided that the Boards of Continuing Legal Education, Legal 
Specialization, the Client Security Fund, and the Interest on Lawyers’ 
Trust Accounts program shall be appointed by the council. 


(1) An Executive Committee of not less than five councilors. It 
shall be the duty of the Executive Committee to perform such duties 
as the council shall designate, including, however, the auditing of the 
books and records of the secretary at each regular meeting of the 
council. 


(2) Committee on Legal Ethics and Professional Conduct of not 
less than three councilors. It shall be the duty of the Committee on 
Legal Ethics and Professional Conduct to study the Rules of Profes- 
sional Conduct and make such recommendations from time to time 
to the council as it may deem proper and necessary; study and deter- 
mine such questions as may arise as to the meaning and application 
of the Rules of Professional Conduct, and advise members of the 
State Bar upon request in respect thereto, and perform such other 
duties in connection with the Rules of Professional Conduct as it may 
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be requested to perform by the council of the North Carolina State 
Bar. 


(3) Committee on Grievances. The Grievance Committee will 
consist of not less than 15 members, one of whom will be designated 
as chairperson. At least one vice-chairperson will be designated. The 
committee will have as members at least three councilors from each 
of the judicial divisions of the state. The Grievance Committee will 
have the powers and duties set forth in Section .0100 of subchapter 
B of these rules and will report on the status of grievances, investi- 
gations, and complaints at regular or special meetings of the council 
as the Executive Committee may direct. 


(4) Committee on Legislation and Law Reform of not less than 
three councilors. It shall be the duty of the Committee on Legislation 
and Law Reform to examine proposed changes in the law; to exam- 
ine and propose changes in the law and judicial procedure; to pro- 
mote the simplification of law and procedure; and perform such 
other duties in connection with the improvement of law and proce- 
dure as may from time to time be requested by the council of the 
North Carolina State Bar. The Committee on Legislation and Law 
Reform shall not appear before committees of the legislature, except 
upon the approval of the council, nor shall it make specific endorse- 
ments of changes in the laws or of new laws except with the consent 
of the council. 


(5) Committee on Consumer Protection of not less than three 
councilors. 


(6) Committee on Membership and Fees of not less than three 
councilors. 


(7) Committee on Legal Aid to Indigents and Referrals consisting 
of not less than five councilors. The committee shall aid and assist 
the judicial districts of the North Carolina State Bar in establishing 
plans for the representation of indigents in certain criminal cases and 
lend assistance and advise in the carrying out of these programs in 
accordance with the laws of the state of North Carolina and the 
ethics of the legal profession. 


(8) Professional Organizations Committee of not less than five 
nor more than seven councilors. 


(9) Positive Action for Lawyers Committee of not less than seven 
members, one of whom shail be designated as chairperson and one 
as vice-chairperson, for the purpose of implementing a program of 
intervention for lawyers with substance abuse problems which 
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affects their professional conduct; provided, no member of the 
Grievance Committee shall be a member of the Positive Action for 
Lawyers Committee. Such committee’s creation shall not be con- 
strued so as to hinder, limit or otherwise affect the disciplinary 
process. 


(10) IOLTA Board of Trustees composed of nine members 
appointed by the Council of the North Carolina State Bar, at least six 
of whom must be attorneys in good standing and authorized to prac- 
tice law in North Carolina. This committee shall carry out the provi- 
sions of the Plan for Disposition of Funds received by the North 
Carolina State Bar from Interest on Trust Accounts. 


(11) Board of Legal Specialization composed of nine members 
appointed by the Council of the North Carolina State Bar. Specializa- 
tion shall be a voluntary endeavor and not mandatory, and shall not 
be funded by membership fees of the North Carolina State Bar. 


(12) Client Security Fund Board of Trustees composed of five 
members, four of whom must be attorneys in good standing and 
authorized to practice law in North Carolina, and one who must not 
be a licensed attorney. 


(a) The Client Security Fund Board of Trustees of the North Car- 
Olina State Bar is a standing committee of the State Bar Council, 
established by the council pursuant to an order of the Supreme Court 
of North Carolina dated August 29, 1984. Its purpose is to reimburse, 
subject to certain limitations, clients who have suffered financial loss 
as the result of dishonest conduct of lawyers engaged in the private 
practice of law in North Carolina. 


(b) The Client Security Fund Board of Trustees shall have the 
powers and duties set forth in the Rules of the North Carolina State 
Bar Client Security Fund. The Council of the North Carolina State 
Bar is authorized, subject to approval of the court, to promulgate fur- 
ther regulations and rules of procedure for the board for the man- 
agement of its funds and affairs, for the presentation of applications 
and their processing, for the payment of claims that are allowed, and 
for the subrogation or assignment of the rights of any reimbursed 
applicant. 


(13) Committee on Professionalism. The Professionalism Com- 
mittee of the North Carolina State Bar Council is the standing com- 
mittee of the council established and authorized to consider means 
and methods of enhancing the degree of professionalism exhibited in 
the practice and conduct of North Carolina lawyers so as to reduce 
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the incidence of unethical conduct and promote the interests of the 
public by ensuring the competence, integrity, and conscientiousness 
of members of the Bar. “Professionalism” for these purposes means 
conduct characterized by integrity, adherence to the rules of profes- 
sional conduct, allegiance to the system of justice and commitment 
to public service. 


(14) Of Counsel Committee. A committee of at least nine mem- 
bers shall design and implernent programs to enhance the compe- 
tence and professionalism of lawyers through voluntary efforts of 
members of the Bar. These programs shall be designed to orient, 
counsel, educate, and advise fellow lawyers, educators, students, and 
persons in ancillary occupations regarding the practice of the pro- 
fession and work related thereto. 


(15) Legal Assistance for Military Personnel (LAMP) Committee. 
A committee of at least four councilors and nine noncouncilors to 
serve as a liaison group with lawyers serving military personnel in 
North Carolina. The purpose is to give improved legal service to mil- 
itary personnel and dependents stationed in North Carolina, to assist 
armed forces legal assistance officers with matters of North Carolina 
law, to provide representation for service personnel in the civilian 
courts of this state, and to provide a referral service for legal officers 
needing advice and assistance. 


(16) Disaster Response Committee. A committee of not less than 
five councilors and noncouncilors who will implement a Disaster 
Response Plan adopted by the Council of the North Carolina State 
Bar. The purpose of the Disaster Response Committee is to provide 
for standing representatives of the North Carolina State Bar who will 
implement a disaster response plan and provide publicity and on-site 
representation to ensure that legal representation is available to vic- 
tims of disasters and to prevent the improper solicitation of victims 
by attorneys at law or individuals acting on behalf of attorneys. 


(17) Fee Arbitration Cornmittee. A committee of five councilors 
and four noncouncilors to supervise the administration of a program 
of fee arbitration which is to be administered by the several judicial 
district. bars of the North Carolina State Bar. At least one councilor 
shall be appointed from each judicial division. The president shall 
also appoint a chairperson from among the nine members of the com- 
mittee. 


(18) Board of Continuing Legal Education. A committee of not 
less than nine members appointed as set forth in the Rules Govern- 
ing the Administration of the Continuing Legal Education Program. 
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The Board of Continuing Legal Education shall have the responsibil- 
ity for operating the continuing legal education program subject to 
the statutes governing the practice of law, the authority of the coun- 
cil, and the rules of governance of the board. 


(19) Lawyers’ Trust Accounts Committee. 


(20) Budget, Finance, and Audit Committee. A committee of not 
less than three members. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0800. Election and Appointment of State Bar Councilors 
.0801 Purpose 


The purpose of these rules is to promulgate fair, open, and uni- 
form procedures to elect and appoint North Carolina State Bar coun- 
cilors in all judicial district bars. These rules should encourage a 
broader and more diverse participation and representation of all 
attorneys in the election and appointment of councilors. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0802 Election—When Held; Notice; Nominations 


(a) Every judicial district bar, in any calendar year at the end of 
which the term of one of more of its councilors will expire, shall fill 
said vacancy or vacancies at an election to be held at a meeting dur- 
ing that year. 


(b) The officers of the district bar shall fix the time and place of 
such election and shall give to each active member (as defined in G.S. 
84-16) of the district bar a written notice thereof directed to him or 
her at his or her address on file with the North Carolina State Bar, 
which notice shall be placed in the United States mail, postage pre- 
paid, at least 30 days prior to the date of the election. 


(c) The district bar shall submit its written notice of the election 
to the North Carolina State Bar, at least six weeks before the date of 
the election. 


(d) The North Carolina State Bar will, at its expense, mail these 
notices. 


(e) The notice shall state the date, time and place of the election, 
give the number of vacancies to be filled, name a person or commit- 
tee named by the local bar to which nominations may be made prior 
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to the meeting, advise that additional nominations may be made from 
the floor at the meeting itself, and advise that all elections must be by 
a majority of the votes cast by those present and voting. 


History Note: Statutory Authority G.S. 84-18; G.S. 84-23 
Readopted Effective December 8, 1994 


.0803 Same—Voting Procedures 


(a) All nominations made either before or at the meeting shall be 
voted on at the meeting by secret ballot of those present and voting. 


(b) Cumulative voting shall not be permitted. 


(c) Nominees receiving a majority of the votes cast shall be 
declared elected. 


History Note: Statutory Authority G.S. 84-18; G.S. 84-23 
Readopted Effective December 8, 1994 


.0804 Vacancies 


The unexpired term of any councilor whose office has become 
vacant because of resignation, death, or any cause other than the 
expiration of a term, shall be filled within 90 days of the occurrence 
of the vacancy by an election conducted in the same manner as above 
provided. 


History Note: Statutory Authority G.S. 84-18; 84-23 
Readopted Effective December 8, 1994 


.0805 By-Laws Providing for Geographical Rotation or 
Division of Representation 


Nothing contained herein shall prohibit the district bar of any 
judicial district from adopting by-laws providing for the geographical 
rotation or division of its councilor representation. 


History Note: Statutory Authority G.S. 84-18; 84-23 
Readopted Effective December 8, 1994 


Section .0900. Reserved 

Section .1000. Reserved 

Section .1100. Office of the North Carolina State Bar 
.1101 Office 


Until otherwise ordered by the council, the office of the North 
Carolina State Bar shall be maintained in the city of Raleigh at such 
place as may be designated by the council. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .1200. Filing Papers with and Serving the North Car- 
olina State Bar 


.1201 When Papers Are Filed Under These Rules and 
Regulations 


Whenever in these rules and regulation there is a requirement 
that petitions, notices or other documents be filed with or served on 
the North Carolina State Bar, or the council, the same shall be filed 
with or served on the secretary of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .1300. Seal 
.1301 Form and Custody of Seal 


The North Carolina State Bar shall have a seal round in shape and 
having the words and figures, “The North Carolina State Bar July 1, 
1933,” with the word “Seal” in the center. The seal shall remain in the 
custody of the secretary at the office of the North Carolina State Bar, 
unless otherwise ordered by the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Subchapter B 


DISCIPLINE AND DISABILITY RULES 
Section .0100 Discipline and Disability of Attorneys 
.0101 Genera] Provisions 


Discipline for misconduct is not intended as punishment for 
wrongdoing but is for the protection of the public, the courts, and the 
legal profession. The fact that certain misconduct has remained 
unchallenged when done by others, or when done at other times, or 
that it has not been made the subject of earlier disciplinary proceed- 
ings, will not be a defense to any charge of misconduct by a member. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0102 Procedure for Discipline 


(a) The procedure to discipline members of the bar of this state 
will be in accordance with the provisions hereinafter set forth. 


(b) District bars will not conduct separate proceedings to disci- 
pline members of the bar but will assist and cooperate with the North 
Carolina State Bar in reporting and investigating matters of alleged 
misconduct on the part of its members. 


(c) Concurrent Jurisdiction of State Bar and Courts 


(1) The Council of the North Carolina State Bar is vested, as 
an agency of the state, with the control of the discipline, disbar- 
ment, and restoration of attorneys practicing law in this state. 


(2) The courts of this state have inherent authority to take 
disciplinary action against attorneys practicing therein, even in 
relation to matters not pending in the court exercising discipli- 
nary authority. 


(3) The authority of the North Carolina State Bar and the 
courts to discipline attorneys is separate and distinct, the North 
Carolina State Bar having derived its jurisdiction by legislative 
act and the courts from the inherent power of the courts 
themselves. 


(4) Neither the North Carolina State Bar nor the courts are 
authorized or empowered to act for or in the name of the other, 
and the disciplinary action taken by either entity should be clear- 
ly delineated as to the source or basis for the action being taken. 


(5) It is the position of the North Carolina State Bar that no 
trial court has the authority to preempt a North Carolina State 
Bar disciplinary proceeding with a pending civil or criminal court 
proceeding involving attorney conduct, or to dismiss a discipli- 
nary proceeding pending before the North Carolina State Bar. 


(6) Whenever the North Carolina State Bar learns that a court 
has initiated an inquiry or proceeding regarding alleged improp- 
er or unethical conduct of an attorney, the North Carolina State 
Bar may defer to the court and stay its own proceeding pending 
completion of the court's inquiry or proceeding. Upon request, 
the North Carolina State Bar will assist in the court’s inquiry or 
proceeding. 


(7) If the North Carclina State Bar finds probable cause and 
institutes disciplinary proceedings against an attorney for con- 
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duct which subsequently becomes an issue in a criminal or civil 
proceeding, the court may, in its discretion, defer its inquiry 
pending the completion of the North Carolina State Bar’s 
proceedings. 


(8) Upon the filing of a complaint by the North Carolina State 
Bar, the North Carolina State Bar will send a copy of the com- 
plaint to the chief resident superior court judge and to all superi- 
or court Judges regularly assigned to the district in which the 
attorney maintains his or her law office. The North Carolina State 
Bar will send a copy of the complaint to the district attorney in 
the district in which the attorney maintains a law office if the 
complaint alleges criminal activity by the attorney. 


(9) The North Carolina State Bar will encourage judges to 
contact the North Carolina State Bar to determine the status of 
any relevant complaints filed against an attorney before the court 
takes disciplinary action against the attorney. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-36 
Readopted Effective December 8, 1994 


.0103 Definitions 


Subject to additional definitions contained in other provisions of 
this subchapter, the following words and phrases, when used in this 
subchapter, will have, unless the context clearly indicates otherwise, 
the meanings given to them in this rule. 


(1) Admonition—a written form of discipline imposed in cases in 
which an attorney has committed a minor violation of the Rules of 
Professional Conduct. 


(2) Appellate division—the appellate division of the general 
court of justice. 


(3) Board—the Board of Continuing Legal Education. 


(4) Board of Continuing Legal Education—a standing committee 
of the council responsible for the administration of a program of 
mandatory continuing legal education and law practice assistance. 


(5) Censure—a written form of discipline more serious than a 
reprimand issued in cases in which an attorney has violated one or 
more provisions of the Rules of Professional Conduct and has caused 
significant harm or potential significant harm to a client, the admin- 
istration of justice, the profession, or a member of the public, but the 
misconduct does not require suspension of the attorney’s license. 
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(6) Certificate of conviction—a certified copy of any judgment 
wherein a member of the North Carolina State Bar is convicted of a 
criminal offense. 


(7) Chairperson of the Grievance Committee—councilor appoint- 
ed to serve as chairperson of the Grievance Committee of the North 
Carolina State Bar. 


(8) Commission—the Disciplinary Hearing Commission of the 
North Carolina State Bar. 


(9) Commission chairperson—-the chairperson of the Discipli- 
nary Hearing Commission of the North Carolina State Bar. 


(10) Complainant or complaining witness—any person who has 
complained of the conduct of any member of the North Carolina 
State Bar to the North Carolina State Bar. 


(11) Complaint—a formal pleading filed in the name of the North 
Carolina State Bar with the commission against a member of the 
North Carolina State Bar after a finding of probable cause. 


(12) Consolidation of cases—a hearing by a hearing committee of 
multiple charges, whether related or unrelated in substance, brought 
against one defendant. 


(13) Council—the Council of the North Carolina State Bar. 


(14) Councilor: a member of the Council of the North Carolina 
State Bar. 


(15) Counsel—the counsel of the North Carolina State Bar 
appointed by the council. 


(16) Court or courts of this state—a court authorized and estab- 
lished by the constitution or laws of the state of North Carolina. 


(17) Defendant—a member of the North Carolina State Bar 
against whom a finding of probable cause has been made. 


(18) Disabled or disability—a mental or physical condition which 
significantly impairs the professional judgment, performance, or 
competence of an attorney. 


(19) Grievance—alleged misconduct. 


(20) Grievance Committee—the Grievance Committee of the 
North Carolina State Bar. 


(21) Hearing committee—a hearing committee designated under 
Rule .0108(a)(2), .0114(d), .0114(x), .0118(b)(2), .0125(a)(6), 
.0125(b)(7) or .0125(c)(2) of this subchapter. 
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(22) Illicit drug—any controlled substance as defined in the 
North Carolina Controlled Substances Act, section 5, chapter 90, of 
the North Carolina General Statutes, or its successor, which is used 
or possessed without a prescription or in violation of the laws of this 
state or the United States. 


(23) Incapacity or incapacitated—condition determined in a judi- 
cial proceeding under the laws of this or any other jurisdiction that 
an attorney is mentally defective, an inebriate, mentally disordered, 
or incompetent from want of understanding to manage his or her 
own affairs by reason of the excessive use of intoxicants, drugs, or 
other cause. 


(24) Investigation—the gathering of information with respect to 
alleged misconduct, alleged disability, or a petition for reinstatement. 


(25) Investigator—any person designated to assist in the investi- 
gation of alleged misconduct or facts pertinent to a petition for 
reinstatement. 


(26) Letter of caution—communication from the Grievance Com- 
mittee to an attorney stating that the past conduct of the attorney, 
while not the basis for discipline, is unprofessional or not in accord 
with accepted professional practice. 


(27) Letter of notice—a communication to a respondent setting 
forth the substance of a grievance. 


(28) Letter of warning—written communication from the griev- 
ance committee or the commission to an attorney stating that past 
conduct of the attorney, while not the basis for discipline, is an unin- 
tentional, minor, or technical violation of the Rules of Professional 
Conduct and may be the basis for discipline if continued or repeated. 


(29) Member—a member of the North Carolina State Bar. 


(30) Office of the Counsel—the office and staff maintained by the 
counsel of the North Carolina State Bar. 


(31) Office of the Secretary—the office and staff maintained by 
the secretary-treasurer of the North Carolina State Bar. 


(382) PALS Committee—Positive Action for Lawyers Committee 
of the North Carolina State Bar. 


(33) Party—after a complaint has been filed, the North Carolina 
State Bar as plaintiff or the member as defendant. 
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(34) Plaintiff—after a complaint has been filed, the North Caroli- 
na State Bar. 


(35) Preliminary hearing—hearing by the Grievance Committee 
to determine whether probable cause exists. 


(36) Probable cause—a finding by the Grievance Committee that 
there is reasonable cause to believe that a member of the North Car- 
olina State Bar is guilty of misconduct justifying disciplinary action. 


(37) Reprimand—a written form of discipline more serious than 
an admonition issued in cases in which a defendant has violated one 
or more provisions of the Rules of Professional Conduct and has 
caused harm or potential harm to a client, the administration of jus- 
tice, the profession, or a member of the public, but the misconduct 
does not require a censure. 


(38) Respondent—a member of the North Carolina State Bar who 
has been accused of misconduct or whose conduct is under investi- 
gation, but as to which conduct there has not yet been a determina- 
tion of whether probable cause exists. 


(39) Secretary—the secretary-treasurer of the North Carolina 
State Bar. 


(40) Serious crime—the commission of, attempt to commit, con- 
spiracy to commit, solicitation or subornation of any felony or any 
crime that involves false swearing, misrepresentation, deceit, extor- 
tion, theft, bribery, embezzlement, false pretenses, fraud, interfer- 
ence with the judicial or political process, larceny, misappropriation 
of funds or property, overthrow of the government, perjury, willful 
failure to file a tax return, or any other offense involving moral turpi- 
tude or showing professional unfitness. 


(41) Supreme Court—the Supreme Court of North Carolina. 


(42) Will-——-when used in these rules, means a direction or order 
which is mandatory or obligatory. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0104 State Bar Council: Powers and Duties in Discipline 
and Disability Matters 


The Council of the North Carolina State Bar will have the power 
and duty 


(1) to supervise and conduct disciplinary proceedings in accord- 
ance with the provisions hereinafter set forth; 
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(2) to appoint members of the commission as provided by 
statute; 


(3) to appoint a counsel. The counsel will serve at the pleasure of 
the council. The counsel will be a member of the North Carolina 
State Bar but will not be permitted to engage in the private practice 
of iaw; 


(4) to order the transfer of a member to disability inactive status 
when such member has been judicially declared incompetent or has 
been involuntarily committed to institutional care because of incom- 
petence or disability; 


(5) to accept or reject the surrender of the license to practice law 
of any member of the North Carolina State Bar; 


(6) to order the disbarment of any member whose resignation is 
accepted or to refer the matter of discipline to the commission for 
hearing and determination; 


(7) to review the report of any hearing committee upon a petition 
for reinstatement of a disbarred attorney and to make final determi- 
nation as to whether the license will be restored. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


-0105 Chairperson of the Grievance Committee: Powers 
and Duties 


(a) The chairperson of the Grievance Committee will have the 
power and duty 


(1) to supervise the activities of the counsel; 


(2) to recommend to the Grievance Committee that an investiga- 
tion be initiated; 


(3) to recommend to the Grievance Committee that a grievance 
be dismissed; 


(4) to direct a letter of notice to a respondent; 


(5) to issue, at the direction and in the name of the Grievance 
Committee, a letter of caution, letter of warning, an admonition, 
a reprimand, or a censure to a member; 


(6) to notify a respondent that a grievance has been dismissed, 
and to notify the complainant in accordance with Rule .0121 of 
this subchapter; 
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(7) to call meetings of the Grievance Committee. 


(8) to issue subpoenas in the name of the North Carolina State 
Bar or direct the secretary to issue such subpoenas; 


(9) to administer or direct the administration of oaths or affir- 
mations to witnesses; 


(10) to sign complaints and petitions in the name of the North 
Carolina State Bar; 


(11) to determine whether proceedings should be instituted to 
activate a suspension which has been stayed; 


(12) to enter orders of reciprocal discipline in the name of the 
Grievance Committee; 


(13) to direct the counsel to institute proceedings in the appro- 
priate forum to determine if an attorney is in violation of an order 
of the Grievance Committee, the commission, or the council; 


(14) to rule on requests for reconsideration of decisions of the 
Grievance Committee regarding grievances; 


(15) to tax costs of the disciplinary procedures against any 
defendant against whom the grievance committee imposes disci- 
pline, including a minimum administrative cost of $50; 


(16) in his or her discretion, to refer grievances primarily attrib- 
utable to unsound law office management to the Board of Con- 
tinuing Legal Education in accordance with Rule .0112(h) of this 
subchapter and to so notify the complainant. 


(17) to dismiss a grievance upon request of the complainant, 
where it appears that there is no probable cause to believe that 
the respondent has violated the Rules of Professional Conduct 
and where counsel consents to the dismissal; 


(18) to dismiss a grievance where it appears that the grievance 
has not been filed within the time period set out in Rule .0111(e). 


(b) The president, vice-chairperson, or senior council member of 
the Grievance Committee may perform the functions of the chairper- 
son of the Grievance Committee in any matter when the chairperson 
is absent or disqualified. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0106 Grievance Committee—Powers and Duties 
The Grievance Committee will have the power and duty 


(1) to direct the counsel to investigate any alleged misconduct or 
disability of a member of the North Carolina State Bar coming to 
its attention; 


(2) to hold preliminary hearings, find probable cause and direct 
that complaints be filed; 


(3) to dismiss grievances upon a finding of no probable cause; 


(4) to issue a letter of caution to a respondent in cases wherein 
misconduct is not established but the activities of the respondent 
are unprofessional or not in accord with accepted professional 
practice. The letter of caution will recommend that the respond- 
ent be more professional in his or her practice in one or more 


ways which are to be specifically identified; 


(5) to issue a letter of warning to a respondent in cases wherein 
no probable cause is found but it is determined by the Grievance 
Committee that the conduct of the respondent is an unintention- 
al, minor, or technical violation of the Rules of Professional Con- 
duct. The letter of warning will advise the attorney that he or she 
may be subject to discipline if such conduct is continued or 
repeated. The warning will specify in one or more ways the con- 
duct or practice for which the respondent is being warned. A 
copy of the letter of warning will be maintained in the office of 
the counsel for three years subject to the confidentiality provi- 
sions of Rule .0129 of this subchapter; 


(6) to issue an admonition in cases wherein the defendant has 
committed a minor violation of the Rules of Professional 
Conduct; 


(7) to issue a reprimand in cases wherein the defendant has vio- 
lated one or more provisions of the Rules of Professional Con- 
duct, and has caused harm or potential harm to a client, the 
administration of justice, the profession, or a member of the pub- 
lic, but the misconduct does not require a censure; 


(8) to issue a censure in cases wherein the defendant has violat- 
ed one or more provisions of the Rules of Professional Conduct 
and has caused significant harm or potential significant harm to 
a client, the administration of justice, the profession, or a mem- 
ber of the public, but the misconduct does not require suspen- 
sion of the defendant’s license; 


(9) to direct that a petition be filed seeking a determination 
whether a member of the North Carolina State Bar is disabled; 
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(10) to include in any order of admonition, reprimand, or censure 
a provision requiring the defendant to complete a reasonable 
amount of continuing legal education in addition to the minimum 
amount required by the North Carolina Supreme Court; 


(11) in its discretion, to refer grievances primarily attributable to 
unsound law office management to the Board of Continuing 
Legal Education in accordance with Rule .0112(h) of this sub- 
chapter. 


History Note: Statutory Authority G.S. 34-23 
Readopted Effective December 8, 1994 


.0107 Counsel: Powers and Duties 
The counsel will have the power and duty 


(1) to investigate all matters involving alleged misconduct 
whether initiated by the filing of a grievance or otherwise; 


(2) to recommend to the chairperson of the Grievance Commit- 
tee that a matter be dismissed, that a letter of caution, or a letter 
of warning be issued, or that the grievance committee hold a pre- 
liminary hearing; 


(3) to prosecute all disciplinary proceedings before the Griev- 
ance Committee, hearing committees, and the courts; 


(4) to represent the North Carolina State Bar in any trial, hearing, 
or other proceeding concerning the alleged disability of a 
member; 


(5) to appear on behalf of the North Carolina State Bar at hear- 
ings conducted by the Grievance Committee, hearing commit- 
tees, or any other agency or court concerning any motion or 
other matter arising out of a disciplinary or disability proceeding; 


(6) to appear at hearings conducted with respect to petitions for 
reinstatement of license by suspended or disbarred attorneys or 
by attorneys transferred to disability inactive status, to cross- 
examine witnesses testifying in support of such petitions, and to 
present evidence, if any, in opposition to such petitions; 


(7) to employ such deputy counsel, investigators, and other 
administrative personnel in such numbers as the council may 
authorize; 


(8) to maintain permanent records of all matters processed and 
of the disposition of such matters; 


(9) to perform such other duties as the council may direct; 
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(10) after a finding of probable cause by the Grievance Commit- 
tee, to designate the particular violations of the Rules of Profes- 
sional Conduct to be alleged in a formal complaint filed with the 
commission; 


(11) to file amendments to complaints and petitions arising out 
of the same transactions or occurrences as the allegations in the 
original complaints or petitions, in the name of the North Caroli- 
na State Bar, with the prior approval of the chairperson of the 
Grievance Committee; 


(12) after a complaint is filed with the commission, to dismiss 
any or all claims in the complaint or to negotiate and recommend 
consent orders of discipline to the hearing committee. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-31 
Readopted Effective December 8, 1994 


.0108 Chairperson of the Hearing Commission: Powers and 
Duties 


(a) The chairperson of the Disciplinary Hearing Commission of 
the North Carolina State Bar will have the power and duty 


(1) to receive complaints alleging misconduct and petitions alleg- 
ing the disability of a member filed by the counsel; petitions 
requesting reinstatement of license by members who have been 
involuntarily transferred to disability inactive status, suspended, 
or disbarred; motions seeking the activation of suspensions 
which have been stayed; and proposed consent orders of 
disbarment; 


(2) to assign three members of the commission, consisting of two 
members of the North Carolina State Bar and one nonlawyer, to 
hear complaints, petitions, motions, and posthearing motions 
pursuant to Rule .0114(z)(2) of this subchapter. The chairperson 
will designate one of the attorney members as chairperson of the 
hearing committee. No committee member who hears a discipli- 
nary matter may serve on the committee which hears the attor- 
ney’s reinstatement petition. The chairperson of the commission 
may designate himself or herself to serve as one of the attorney 
members of any hearing committee and will be chairperson of 
any hearing committee on which he or she serves. Posthearing 
motions filed pursuant to Rule .0114(z)(2) of this subchapter will 
be considered by the same hearing committee assigned to the 
original trial proceeding. Hearing committee members who are 
ineligible or unable to serve for any reason will be replaced with 
members selected by the commission chairperson; 
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(3) to set the time and place for the hearing on each complaint or 
petition; 

(4) to subpoena witnesses and compel their attendance and to 
compel the production of books, papers, and other documents 
deemed necessary or material to any hearing. The chairperson 
may designate the secretary to issue such subpoenas; 


(5) to consolidate, in his or her discretion for hearing, two or 
more cases in which a subsequent complaint or complaints have 
been served upon a defendant within ninety days of the date of 
service of the first or a preceding complaint; 


(6) to enter orders disbarring members by consent. 


(b) The vice-chairperson of the Disciplinary Hearing Commission 
may perform the function of the chairperson in any matter when the 
chairperson is absent or disqualified. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0109 Hearing Committee: Powers and Duties 


Hearing committees of the Disciplinary Hearing Commission of 
the North Carolina State Bar will have the following powers and 
duties: 


(1) to hold hearings on complaints ajleging misconduct, or peti- 
tions seeking a determination of disability or reinstatement, or 
motions seeking the activation of suspensions which have been 
stayed; 


(2) to enter orders regarding discovery and other procedures in 
connection with such hearings, including, in disability matters, 
the examination of a member by such qualified medical experts 
as the committee will designate; 


(3) to subpoena witnesses and compel their attendance, and to 
compel the production of books, papers, and other documents 
deemed necessary or raaterial to any hearing. Subpoenas will be 
issued by the chairperson of the hearing committee in the name 
of the commission. The chairperson may direct the secretary to 
issue such subpoenas; 


(4) to administer or direct the administration of oaths or affir- 
mations to witnesses at hearings; 


(5) to make findings of fact and conclusions of law; 


(6) to enter orders dismissing complaints in matters before the 
committee; 
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(7) to enter orders of discipline against or letters of warning to 
defendants in matters before the committee; 


(8) to tax costs of the disciplinary proceedings against any 
defendant against whom discipline is imposed, provided, howev- 
er, that such costs will not include the compensation of any mem- 
ber of the council, committees, or agencies of the North Carolina 
State Bar; 


(9) to enter orders transferring a member to disability inactive 
status; 


(10) to report to the council its findings of fact and recommen- 
dations after hearings on petitions for reinstatement of disbarred 
attorneys; 


(11) to grant or deny petitions of attorneys seeking transfer from 
disability inactive status to active status; 


(12) to enter orders reinstating suspended attorneys or denying 
reinstatement. An order denying reinstatement may include addi- 
tional sanctions in the event violations of the petitioner’s order of 
suspension are found; 


(13) to enter orders activating suspensions which have been 
stayed or continuing the stays of such suspensions. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28; G.S. 84-28.1 


Readopted Effective December 8, 1994 


.0110 Secretary: Powers and Duties in Discipline and Dis- 
ability Matters 


The secretary will have the following powers and duties in regard 


to discipline and disability procedures: 


(1) to receive grievances for transmittal to the counsel, to receive 
complaints and petitions for transmittal to the commission chair- 
person, and to receive affidavits of surrender of license for trans- 
mittal to the council; 


(2) to issue summonses and subpoenas when so directed by the 
president, the chairperson of the Grievance Committee, the 
chairperson of the commission, or the chairperson of any hearing 
committee; 


(3) to maintain a record and file of all grievances not dismissed 
by the Grievance Committee; 


BAR RULES 711 


(4) to perform all necessary ministerial acts normally performed 
by the clerk of the superior court in complaints filed before the 
commission; 


(5) to enter orders of reinstatement where petitions for rein- 
statement of suspended attorneys are unopposed by the counsel, 


(6) to dismiss reinstatement petitions based on the petitioner's 
failure to comply with the rules governing the provision and 
transmittal] of the record of reinstatement proceedings; 


(7) to determine the amount of costs assessed in disciplinary pro- 
ceedings by the commission. 


History Note—Statutory Authority G.S. 84-22; G.S. 84-23; 
G.S. 84-32(c) 
Readopted Effective December 8, 1994 


.0111 Grievances—Form and Filing 


(a) A grievance may be filed by any person against a member of 
the North Carolina State Bar. Such grievance may be written or oral, 
verified or unverified, and may be made initially to the counsel. The 
counsel may require that a grievance be reduced to writing in affi- 
davit form and may prepare and distribute standard forms for this 
purpose. Such standard forms will be available from the counsel, sec- 
retary, and the offices of the clerks of court in this state. Grievances 
reduced to writing on such standard forms will be transmitted by the 
complainant to the secretary. 


(b) Upon the direction of the council or the Grievance Commit- 
tee, the counsel will investigate such conduct of any member as may 
be specified by the council or Grievance Committee. 


(c) The counsel may investigate any matter coming to the atten- 
tion of the counsel involving alleged misconduct of a member upon 
receiving authorization from the chairperson of the Grievance Com- 
mittee. If the counsel receives information that a member has used or 
is using illicit drugs, the counsel will follow the provisions of Rule 
.0130 of this subchapter. 


(d) The North Carolina State Bar may keep confidential the iden- 
tity of an attorney or judge who reports alleged misconduct of 
another attorney pursuant to Rule 1.3 of the Rules of Professional 
Conduct and who requests to remain anonymous. Notwithstanding 
the foregoing, the North Carolina State Bar will reveal the identity of 
a reporting attorney or judge to the respondent attorney where such 
disclosure is required by law, or by considerations of due process or 
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where identification of the reporting attorney or judge is essential to 
preparation of the attorney’s defense to the grievance and/or a formal 
disciplinary complaint. 


(e) Grievances must be instituted by the filing of a written or oral 
grievance with the North Carolina State Bar Grievance Committee or 
a District Bar Grievance Committee within six years from the accru- 
al of the offense, provided that grievances alleging fraud by a lawyer 
or an offense the discovery of which has been prevented by conceal- 
ment by the accused lawyer shall not be barred until six years from 
the accrual of the offense or one year after discovery of the offense 
by the aggrieved party or by the North Carolina Bar Counsel, 
whichever is later. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0112 Investigations: Initial Determination 


(a) Subject to the policy supervision of the council and the con- 
trol of the chairperson of the Grievance Committee, the counsel, or 
other personnel under the authority of the counsel, will investigate 
the grievance and submit to the chairperson of the Grievance Com- 
mittee a report detailing the findings of the investigation. 


(b) As soon as practicable after the receipt of the initial or any 
interim report of the counsel concerning any grievance, the chair- 
person of the Grievance Committee may 


(1) treat the report as a final report; 


(2) direct the counsel to conduct further investigation, including 
contacting the respondent in writing or otherwise; or 


(3) send a letter of notice to the respondent. 


(c) If a letter of notice is sent to the respondent, it will be by cer- 
tified mail and will direct that a response be made within 15 days of 
receipt of the letter of notice. Such response will be a full and fair 
disclosure of all the facts and circumstances pertaining to the alleged 
misconduct. 


(d) The counsel may provide a copy of the respondent’s 
response(s) to the letter of notice to the complaining party unless the 
respondent objects thereto in writing. 


(e) After a response to a letter of notice is received, the counsel 
may conduct further investigation or terminate the investigation, sub- 
ject to the control of the chairperson of the Grievance Committee. 
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(f) For reasonable cause, the chairperson of the Grievance Com- 
mittee may issue subpoenas to compel the attendance of witnesses, 
including the respondent, for examination concerning the grievance 
and may compel the production of books, papers, and other docu- 
ments or writings deemed necessary or material to the inquiry. Each 
subpoena will be issued by the chairperson of the Grievance Com- 
mittee, or by the secretary at the direction of the chairperson. The 
counsel, deputy counsel, investigator, or any members of the Griev- 
ance Committee designated by the chairperson may examine any 
such witness under oath or otherwise. 


(g) As soon as practicable after the receipt of the final report of 
the counsel or the termination of an investigation, the chairperson 
will convene the Grievance Committee to consider the grievance. 


(h) The investigation into the conduct of an attorney will not be 
abated by the failure of the complainant to sign a grievance, settle- 
ment or compromise with the complainant, or the payment of resti- 
tution to the complainant. The chair of the Grievance Committee may 
dismiss a grievance upon request of the complainant and with con- 
sent of counsel where it appears that there is no probable cause to 
believe that the respondent has violated the Rules of Professional 
Conduct. 


(i) If at any time prior to a finding of probable cause, the chair- 
person of the Grievance Committee, upon the recommendation of 
the counsel or the Grievance Committee, determines that the alleged 
misconduct is primarily attributable to the respondent's failure to 
employ sound law office management techniques and procedures, 
the chairperson of the Grievance Committee may, with the respond- 
ent’s consent, refer the case to the Board of Continuing Legal Educa- 
tion. The respondent will then be required to complete, under the 
supervision of the board, a course of training in law office manage- 
ment prescribed by the chairperson of the Grievance Committee 
which may include a comprehensive site audit of the respondent’s 
records and procedures as well as continuing legal education semi- 
nars. Upon the respondent’s successful completion of the prescribed 
training, the board will report the same to the chairperson of the 
Grievance Committee, who will order the dismissal of the grievance. 
If the respondent fails to cooperate with the board or fails to com- 
plete the prescribed training, that will be reported to the chairperson 
of the Grievance Committee and the investigation of the original 
grievance shall resume. 
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(j) No reference of a case pursuant to the procedure set forth in 
Rule .0112(h) above can be made unless the respondent expressly 
waives any right that he or she might otherwise have to confidential 
communications with persons acting under the supervision of the 
Board of Continuing Legal Education in regard to the prescribed 
course of training. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0113 Proceedings Before the Grievance Committee 


(a) The Grievance Committee will determine whether there is 
probable cause to believe that a respondent is guilty of misconduct 
justifying disciplinary action. In its discretion, the Grievance Com- 
mittee may find probable cause regardless of whether the respondent 
has been served with a written letter of notice. The respondent may 
waive the necessity of a finding of probable cause with the consent 
of the counsel and the chairperson of the Grievance Committee. 


(b) The chairperson of the Grievance Committee will have the 
power to administer oaths and affirmations. 


(c) The chairperson will keep a record of the grievance commit- 
tee’s determination concerning each grievance and file the record 
with the secretary. 


(d) The chairperson will have the power to subpoena witnesses, 
to compel their attendance, and compel the production of books, 
papers, and other documents deemed necessary or material to any 
preliminary hearing. The chairperson may designate the secretary to 
issue such subpoenas. 


(e) The counsel and deputy counsel, the witness under examina- 
tion, interpreters when needed, and, if deemed necessary, a stenog- 
rapher or operator of a recording device may be present while the 
committee is in session and deliberating, but no persons other than 
members may be present while the committee is voting. 


(f) The results of any deliberation by the Grievance Committee 
will be disclosed to the counsel and the secretary for use in the per- 
formance of their duties. Otherwise, a member of the committee, the 
staff of the North Carolina State Bar, any interpreter, stenographer, 
operator of a recording device, or any typist who transcribes record- 
ed testimony may disclose matters occurring before the committee 
only when so directed by the committee or a court of record. 


(g) At any preliminary hearing held by the Grievance Committee, 
a quorum of one-half of the members will be required to conduct any 
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business. Affirmative vote of a majority of members present will be 
necessary to find that probable cause exists. The chairperson will not 
be counted for quorum purposes and will be eligible to vote regard- 
ing the disposition of any grievance only in case of a tie among the 
regular voting members. 


(h) If probable cause is found and the committee determines that 
a hearing is necessary, the chairperson will direct the counsel to pre- 
pare and file a complaint against the defendant. If the committee 
finds probable cause but determines that no hearing is necessary, it 
will direct the counsel to prepare for the chairperson’s signature an 
admonition, reprimand, or censure. If no probable cause is found, the 
grievance will be dismissed or dismissed with a letter of warning or 
a letter of caution. 


(i) If no probable cause is found but it is determined by the Griev- 
ance Committee that the conduct of the respondent is unprofession- 
al or not in accord with accepted professional practice, the commit- 
tee may issue a letter of caution to the respondent recommending 
that the respondent be more professional in his or her practice in one 
or more ways which are to be specifically identified. 


(j) Letters of warning 


(1) If no probable cause is found but it is determined by the 
Grievance Committee that the conduct of the respondent is an 
unintentional, minor, or technical violation of the Rules of Pro- 
fessional Conduct, the committee may issue a letter of warning 
to the respondent. The letter of warning will advise the respond- 
ent that he or she may be subject to discipline if such conduct is 
continued or repeated. The letter will specify in one or more 
ways the conduct or practice for which the respondent is being 
warned. The letter of warning will not constitute discipline of the 
respondent. 


(2) A copy of the letter of warning will be maintained in the 
office of the counsel for three years. If relevant, a copy of the let- 
ter of warning may be offered into evidence in any proceeding 
filed against the respondent before the commission within three 
years after the letter of warning is issued to the respondent. In 
every case filed against the respondent before the commission 
within three years after the letter of warning is issued to the 
respondent, the letter of warning may be introduced into evi- 
dence as an aggravating factor concerning the issue of what dis- 
ciplinary sanction should be imposed. A copy of the letter of 
warning may be disclosed to the Grievance Committee if another 
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grievance is filed against the respondent within three years after 
the letter of warning is issued to the respondent. 


(3) A copy of the letter of warning will be served upon the 
respondent as provided in Rule 4 of the North Carolina Rules of 
Civil Procedure. Within 15 days after service the respondent may 
refuse the letter of warning and request a hearing before the 
commission to determine whether a violation of the Rules of Pro- 
fessional Conduct has occurred. Such refusal and request will be 
in writing, addressed to the Grievance Committee, and served on 
the secretary by certified mail, return receipt requested. The 
refusal will state that the letter of warning is refused. If a refusal 
and request are not served within 15 days after service upon the 
respondent of the letter of warning, the letter of warning will be 
deemed accepted by the respondent. An extension of time may 
be granted by the chairperson of the Grievance Committee for 
good cause shown. 


(4) In cases in which the respondent refuses the letter of 
warning, the counsel will prepare and file a complaint against 
the respondent for a hearing pursuant to Rule .0114 of this 
subchapter. 


(k) Admonitions and Reprimands 


(1) If probable cause is found but it is determined by the 
Grievance Committee that a complaint and hearing are not war- 
ranted, the committee may issue an admonition or reprimand to 
the defendant, depending upon the seriousness of the violation of 
the Rules of Professional Conduct. A record of such admonition 
or reprimand will be maintained in the office of the secretary. 


(2) A copy of the admonition or reprimand will be served 
upon the defendant as provided in Rule 4 of the North Carolina 
Rules of Civil Procedure. 


(3) Within 15 days after service the defendant may refuse the 
admonition or reprimand and request a hearing before the com- 
mission. Such refusal and request will be in writing, addressed to 
the Grievance Committee, and served upon the secretary by cer- 
tified mail, return receipt requested. The refusal will state that 
the admonition or reprimand is refused. 


(4) In cases in which the defendant refuses an admonition or 
reprimand, the counsel will prepare and file a complaint against 
the defendant pursuant to Rule .0114 of this subchapter. If a 
refusal and request are not served upon the secretary within 15 
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days after service upon the defendant of the admonition or repri- 
mand, the admonition or reprimand will be deemed accepted by 
the defendant. An extension of time may be granted by the chair- 
person of the Grievance Committee for good cause shown. 


(1) Censures 


(1) If probable cause is found and the Grievance Committee 
determines that the defendant has violated one or more provi- 
sions of the Rules of Professional Conduct and has caused sig- 
nificant harm or significant potential harm to a client, the admin- 
istration of justice, the profession, or a member of the public, but 
the misconduct does not require suspension of the defendant’s 
license, the committee will issue a notice of proposed censure 
and a proposed censure to the defendant. 


(2) A copy of the notice and the proposed censure will be 
served upon the defendant as provided in Rule 4 of the North 
Carolina Rules of Civil Procedure. The defendant must be 
advised that he or she may accept the censure within 15 days 
after service upon him or her or a formal complaint will be filed 
before the commission. 


(3) The defendant’s acceptance must be in writing, addressed 
to the Grievance Committee, and served on the secretary by cer- 
tified mail, return receipt requested. Once the censure is accept- 
ed by the defendant, the discipline becomes public and must be 
filed as provided by Rule .0123(a)(3) of this subchapter. 


(4) If the defendant does not accept the censure, the counsel 
will file a complaint against the defendant pursuant to Rule .0114 
of this subchapter. 


(m) Formal complaints will be issued in the name of the North 
Carolina State Bar as plaintiff and signed by the chairperson of the 
Grievance Committee. Amendments to complaints may be signed by 
the counsel alone, with the approval of the chairperson of the Griev- 
ance Committee. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994 
.0114 Formal Hearing 


(a) Complaints will be filed with the secretary. The secretary will 
cause a Summons and a copy of the complaint to be served upon the 
defendant and thereafter a copy of the complaint will be delivered to 
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the chairperson of the commission, informing the chairperson of the 
date service on the defendant was effected. 


(b) Service of complaints and other documents or papers will be 
accomplished as set forth in Rule 4 of the North Carolina Rules of 
Civil Procedure. 


(c) Complaints in disciplinary actions will allege the charges with 
sufficient precision to clearly apprise the defendant of the conduct 
which is the subject of the complaint. 


(d) Within 14 days of the receipt of return of service of a com- 
plaint by the secretary, the chairperson of the commission will desig- 
nate a hearing committee from among the commission members. The 
chairperson will notify the counsel and the defendant of the compo- 
sition of the hearing committee. Such notice will also contain the 
time and place determined by the chairperson for the hearing to com- 
mence. The commencement of the hearing will be initially scheduled 
not less than 60 nor more than 90 days from the date of service of the 
complaint upon the defendant, unless one or more subsequent com- 
plaints have been served on the defendant within 90 days from the 
date of service of the first or a preceding complaint. When one or 
more subsequent complaints have been served on the defendant 
within 90 days from the date of service of the first or a preceding 
complaint, the chairperson of the commission may consolidate the 
cases for hearing, and the hearing will be initially scheduled not less 
than 60 nor more than 90 days from the date of service of the last 
complaint upon the defendant. 


(e) Within 20 days after the service of the complaint, unless fur- 
ther time is allowed by the chairperson of the hearing committee 
upon good cause shown, the defendant will file an answer to the 
complaint with the secretary and will serve a copy on the counsel. 


(f) Failure to file an answer admitting, denying or explaining the 
complaint or asserting the grounds for failing to do so, within the 
time limited or extended, will be grounds for entry of the defendant’s 
default and in such case the allegations contained in the complaint 
will be deemed admitted. The secretary will enter the defendant’s 
default when the fact of default is made to appear by motion of the 
counsel or otherwise. The counsel may thereupon apply to the hear- 
ing committee for a default order imposing discipline, and the hear- 
ing committee will thereupon enter an order, make findings of fact 
and conclusions of law based on the admissions, and order the disci- 
pline deemed appropriate. The hearing committee may, in its discre- 
tion, hear such additional evidence as it deems necessary prior to 
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entering the order of discipline. For good cause shown, the hearing 
committee may set aside the secretary’s entry of default. After an 
order imposing discipline has been entered by the hearing committee 
upon the defendant’s default, the hearing committee may set aside 
the order in accordance with Rule 60(b) of the North Carolina Rules 
of Civil Procedure. 


(g) Discovery will be available to the parties in accordance with 
the North Carolina Rules of Civil Procedure. Any discovery under- 
taken must be completed before the date scheduled for commence- 
ment of the hearing unless the time for discovery is extended for 
good cause shown by the chairperson of the hearing committee. The 
chairperson of the hearing committee may thereupon reset the time 
for the hearing to commence to accommodate completion of reason- 
able discovery. 


(h) The parties may meet by mutual consent prior to the hearing 
on the complaint to discuss the possibility of settlement of the case 
or the stipulation of any issues, facts, or matters of law. Any pro- 
posed settlement of the case will be subject to the approval of the 
hearing committee. If the committee rejects a proposed settlement, 
another hearing committee must be empaneled to try the case, unless 
all parties consent to proceed with the original committee. The par- 
ties may submit a proposed settlement to a second hearing commit- 
tee, but the parties shall not have the right to request a third hearing 
committee if the settlement order is rejected by the second hearing 
committee. The second hearing committee shall either accept the set- 
tlement proposal or hear the disciplinary matter. 


(i) At the discretion of the chairperson of the hearing committee, 
a conference may be ordered before the date set for commencement 
of the hearing, and upon five days’ notice to the parties, for the pur- 
pose of obtaining admissions or otherwise narrowing the issues pre- 
sented by the pleadings. Such conference may be held before any 
member of the committee designated by its chairperson. At any con- 
ference which may be held to expedite the orderly conduct and dis- 
position of any hearing, there may be considered, in addition to any 
offers of settlement or proposals of adjustment, the possibility of the 
following: 


(1) the simplification of the issues; 
(2) the exchange of exhibits proposed to be offered in evidence; 


(3) the stipulation of facts not remaining in dispute or the authen- 
ticity of documents; 
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(4) the limitation of the number of witnesses; 
(5) the discovery or production of data; 


(6) such other matters as may properly be dealt with to aid 
in expediting the orderly conduct and disposition of the 
proceeding. 


(j) The chairperson of the hearing committee, without consulting 
the other committee members, may hear and dispose of all pretrial 
motions except motions the granting of which would result in dis- 
missal of the charges or final judgment for either party. All motions 
which could result in dismissal of the charges or final judgment for 
either party will be decided by a majority of the members of the hear- 
ing committee. Any pretrial motion may be decided on the basis of 
the parties’ written submissions. Oral argument may be allowed in 
the discretion of the chairperson of the hearing committee. 


(k) The initial hearing date as set by the chairperson in accord- 
ance with Rule .0114(d) above may be reset. by the chairperson, and 
said initial hearing or reset hearing may be continued by the chair- 
person of the hearing committee for good cause shown. 


(1) After a hearing has commenced, no continuances other than 
an adjournment from day to day will be granted, except to await the 
filing of a controlling decision of an appellate court, by consent of all 
parties, or where extreme hardship would result in the absence of a 
continuance. 


(m) The defendant will appear in person before the hearing com- 
mittee at the time and place named by the chairperson. The hearing 
will be open to the public except that for good cause shown the 
chairperson of the hearing committee may exclude from the hearing 
room all persons except the parties, counsel, and those engaged in 
the hearing. No hearing will be closed to the public over the objec- 
tion of the defendant. The defendant will, except as otherwise pro- 
vided by law, be competent and compellable to give evidence for 
either of the parties. The defendant may be represented by counsel, 
who will enter an appearance. 


(n) Pleadings and proceedings before a hearing committee will 
conform as nearly as practicable with requirements of the North Car- 
olina Rules of Civil Procedure and for trials of nonjury civil causes in 
the superior courts except as otherwise provided herein. 


(o) Pleadings or other documents in formal proceedings required 
or permitted to be filed under these rules must be received for filing 
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by the secretary within the tire limits, if any, for such filing. The date 
of receipt by the secretary, and not the date of deposit in the mails, is 
determinative. 


(p) All papers presented to the commission for filing will be on 
letter size paper (8! x 11 inches) with the exception of exhibits. The 
secretary will require a party to refile any paper that does not con- 
form to this size. 


(q) When a defendant appears in his or her own behalf in a pro- 
ceeding, the defendant will file with the secretary, with proof of 
delivery of a copy to the counsel, an address at which any notice or 
other written communication required to be served upon the defend- 
ant may be sent, if such address differs from that last reported to the 
secretary by the defendant. 


(r) When a defendant is represented by counsel in a proceeding, 
counsel will file with the secretary, with proof of delivery of a copy 
to the counsel, a written notice of such appearance which will state 
his or her name, address and telephone number, the name and 
address of the defendant on whose behalf he or she appears, and the 
caption and docket number of the proceeding. Any additional notice 
or other written communication required to be served on or fur- 
nished to a defendant during the pendency of the hearing may be sent 
to the counsel of record for such defendant at the stated address of 
the counsel in lieu of transmission to the defendant. 


(s) The hearing committee will have the power to subpoena wit- 
nesses and compel their attendance, and to compel the production of 
books, papers, and other documents deemed necessary or material to 
any hearing. Such process will be issued in the name of the commit- 
tee by its chairperson, or the chairperson may designate the secre- 
tary of the North Carolina State Bar to issue such process. Both 
parties have the right to invoke the powers of the committee with 
respect to compulsory process for witnesses and for the production 
of books, papers, and other writings and documents. 


(t) In any hearing admissibility of evidence will be governed by 
the rules of evidence applicable in the superior court of the state at 
the time of the hearing. The chairperson of the hearing committee 
will rule on the admissibility of evidence, subject to the right of any 
member of the hearing committee to question the ruling. If a member 
of the hearing committee challenges a ruling relating to admissibility 
of evidence, the question will be decided by majority vote of the hear- 
ing committee. 
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(u) If the hearing committee finds that the charges of misconduct 
are not established by clear, cogent, and convincing evidence, it will 
enter an order dismissing the complaint. If the hearing committee 
finds that the charges of misconduct are established by clear, cogent, 
and convincing evidence, the hearing committee will enter an order 
of discipline. In either instance, the committee will file an order 
which will include the committee’s findings of fact and conclusions 
of law. 


(v) The secretary will ensure that a complete record is made of 
the evidence received during the course of all hearings before the 
commission as provided by G.S. 7A-95 for trials in the superior court. 
The secretary will preserve the record and the pleadings, exhibits, 
and briefs of the parties. 


(w) If the charges of misconduct are established, the hearing 
committee will then consider any evidence relevant to the discipline 
to be imposed, including the record of all previous misconduct for 
which the defendant has been disciplined in this state or any other 
jurisdiction and any evidence in aggravation or mitigation of the 
offense. 


(1) The hearing committee may consider aggravating factors in 
imposing discipline in any disciplinary case, including the fol- 
lowing factors: 


(A) prior disciplinary offenses; 
(B) dishonest or selfish motive; 
(C) a pattern of misconduct; 
(D) multiple offenses; 


(E) bad faith obstruction of the disciplinary proceedings by 
intentionally failing to comply with rules or orders of the 
disciplinary agency; 


(F) submission of false evidence, false statements, or other 
deceptive practices during the disciplinary process; 


(G) refusal to acknowledge wrongful nature of conduct; 
(H) vulnerability of victim; 

(1) substantial experience in the practice of law; 

(J) indifference to making restitution; 


(K) issuance of a letter of warning to the defendant within 
the three years immediately preceding the filing of the 
complaint. 
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(2) The hearing committee may consider mitigating factors in 
imposing discipline in any disciplinary case, including the fol- 
lowing factors: 


(A) absence of a prior disciplinary record; 
(B) absence of a dishonest or selfish motive; 
(C) personal or emotional problems; 


(D) timely good faith efforts to make restitution or to 
rectify consequences of misconduct; 


(E) full and free disclosure to the hearing committee or 
cooperative attitude toward proceedings; 


(F) inexperience in the practice of law; 
(G) character or reputation; 
(H) physical or mental disability or impairment; 


(I) delay in disciplinary proceedings through no fault of 
the defendant attorney; 


(J) interim rehabilitation; 
(K) imposition of other penalties or sanctions; 
(L) remorse; 


(M) remoteness of prior offenses. 


(x) In any case in which a period of suspension is stayed upon 
compliance by the defendant with conditions, the commission will 
retain jurisdiction of the matter until all conditions are satisfied. If, 
during the period the stay is in effect, the counsel receives informa- 
tion tending to show that a condition has been violated, the counsel 
may, with the consent of the chairperson of the Grievance Commit- 
tee, file a motion in the cause with the secretary specifying the viola- 
tion and seeking an order requiring the defendant to show cause why 
the stay should not be lifted and the suspension activated for viola- 
tion of the condition. The counsel will also serve a copy of any such 
motion upon the defendant. The secretary will promptly transmit the 
motion to the chairperson of the commission who, if he or she enters 
an order to show cause, will appoint a hearing committee as provid- 
ed in Rule .0108(a)(2) of this subchapter, appointing the members of 
the hearing committee that. originally heard the matter wherever 
practicable. The chairperson of the commission will also schedule a 
time and a place for a hearing and notify the counsel and the defend- 
ant of the composition of the hearing committee and the time and 
place for the hearing. After such a hearing, the hearing committee 
may enter an order lifting the stay and activating the suspension, or 
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any portion thereof, and taxing the defendant with the costs, if it 
finds that the North Carolina State Bar has proven, by the greater 
weight of the evidence, that the defendant has violated a condition. 
If the hearing committee finds that the North Carolina State Bar has 
not carried its burden, then it will enter an order continuing the stay. 
In any event, the hearing committee will include in its order findings 
of fact and conclusions of law in support of its decision. 


(y) All reports and orders of the hearing committee will be signed 
by the members of the committee, or by the chairperson of the com- 
mittee on behalf of the committee, and will be filed with the secre- 
tary. The copy to the defendant will be served by certified mail, 
return receipt requested. If the defendant’s copy is returned as 
unclaimed or undeliverable, then service will be as provided in Rule 
4 of the North Carolina Rules of Civil Procedure. 


(z) Posttrial Motions 


(1) Consent Orders After Trial—At any time after a disciplinary 
hearing and prior to the execution of the committee’s final order 
pursuant to Rule .0114(y) above, the committee may, with the 
consent of the parties, amend its decision regarding the findings 
of fact, conclusions of law, or the disciplinary sanction imposed. 


(2) New Trials and Amendment of Judgments 


(A) As provided in Rule .0114(z)(2)(B) below, following a dis- 
ciplinary hearing before the commission, either party may 
request a new trial or amendment of the hearing committee's 
final order, based on any of the grounds set out in Rule 59 of 
the North Carolina Rules of Civil Procedure. 


(B) A motion for a new trial or amendment of judgment will 
be served, in writing, on the chairperson of the hearing com- 
mittee which heard the disciplinary case no later than 20 
days after service of the fina) order of discipline upon the 
defendant. Supporting affidavits, if any, and a memorandum 
setting forth the basis of the motion together with supporting 
authorities, will be filed with the motion. 


(C) The opposing party will have 20 days from service of the 
motion to file a written response, any reply affidavits, and a 
memorandum with supporting authorities. | 


(D) The hearing committee may rule on the motion based on 
the parties’ written submissions or may, in its discretion, per- 
mit the parties to present oral argument. 
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(3) Relief from Judgment or Order 


(A) Following a disciplinary proceeding before the commis- 
sion, either party may file a motion for relief from the final 
judgment or order, based on any of the grounds set out in 
Rule 60 of the North Carolina Rules of Civil Procedure. 


(B) Motions made under Rule .0114(z)(2)(B) above will be 
made no later than one year after the effective date of the 
order from which relief is sought. Motions pursuant to this 
section will be heard and decided in the same manner as 
motions submitted pursuant to Rule .0114(z)(2) above. 


(4) Effect of Filing Motion—The filing of a motion under Rule 
.0114(z)(2) above or Rule .0114(z)(3) above will not automatical- 
ly stay or otherwise affect the effective date of an order of the 
commission. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28; 
G.S. 84-28.1; G.S. 84-29; G.S. 84-30; G.S. 84-32(a) 
Readopted Effective December 1994 


.0115 Effect of a Finding of Guilt in Any Criminal Case 


(a) Any member convicted of or sentenced for the commission of 
a serious crime in any state or federal court, whether such a convic- 
tion or judgment results from a plea of guilty, no contest, or nolo con- 
tendere or from a verdict after trial. will, upon the conviction or judg- 
ment becoming final by affirmation on appeal or failure to perfect an 
appeal within the time allowed, be suspended from the practice of 
law as set out in Rule .0115(d) below. 


(b) A certificate of the conviction of an attorney for any crime or 
a certificate of the judgment entered against an attorney where a plea 
of nolo contendere or no contest has been accepted by a court will 
be conclusive evidence of guilt of that crime in any disciplinary pro- 
ceeding instituted against a member. 


(c) Upon the receipt of a certificate of the conviction of a mem- 
ber of a serious crime or a certificate of the judgment entered against 
an attorney where a plea of nolo contendere or no contest has been 
accepted by a court, the Grievance Committee, at its next meeting 
following notification of the conviction, will authorize the filing of a 
complaint if one is not pending. In the hearing on such complaint, the 
sole issue to be determined will be the extent of the discipline to be 
imposed. No hearing based solely upon a certificate of conviction 
will commence until all appeals from the conviction are concluded. 
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(d) Upon the receipt of a certificate of conviction of a member of 
a serious crime or a certificate of the judgment entered against an 
attorney where a plea of nolo contendere or no contest has been 
accepted by a court, the commission chairperson will enter an order 
suspending the member pending the disposition of the disciplinary 
proceeding against the member before the commission. The provi- 
sions of Rule .0124(c) of this subchapter will apply to the suspension. 


(e) Upon the receipt of a certificate of conviction of a member or 
a certificate of the judgment entered against an attorney where a plea 
of nolo contendere or no contest has been accepted by a court for a 
crime not constituting a serious crime, the Grievance Committee will 
take whatever action, including the filing of a complaint, it may deem 
appropriate. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994 


.0116 Reciprocal Discipline 


(a) All members who have been disciplined in any state or feder- 
al court for professional misconduct will inform the secretary of such 
action in writing no later than 30 days after entry of the order of 
discipline. 


(b) Except as provided in subsection (c) below, reciprocal disci- 
pline will be administered as follows: 


(1) Upon receipt of a certified copy of an order demonstrating 
that a member has been disciplined in another jurisdiction, state 
or federal, the Grievance Committee will forthwith issue a notice 
directed to the member containing a copy of the order from the 
other jurisdiction and an order directing that the member inform 
the committee within 30 days from service of the notice of any 
claim by the member that the imposition of the identical disci- 
pline in this state would be unwarranted and the reasons there- 
for. This notice is to be served on the member in accordance with 
the provisions of Rule 4 of the North Carolina Rules of Civil 
Procedure. 


(2) In the event the discipline imposed in the other jurisdiction 
has been stayed, any reciprocal discipline imposed in this state 
will be deferred until such stay expires. 


(3) Upon the expiration of 30 days from service of the notice 
issued pursuant to the provisions of Rule .0116(b)(1) above, the 
chairperson of the Grievance Committee will impose the identi- 
cal discipline unless the member demonstrates 


BAR RULES 127 


(A) that the procedure was so lacking in notice or opportu- 
nity to be heard as to constitute a deprivation of due process; 


(B) there was such an infirmity of proof establishing the mis- 
conduct as to give rise to the clear conviction that the Griev- 
ance Committee could not, consistent with its duty, accept as 
final the conclusion on that subject; or 


(C) that the imposition of the same discipline would result in 
grave injustice. 


(4) Where the Grievance Committee determines that any of the 
elements listed in Rule .0116(b)(3) above exist, the committee 
will dismiss the case or direct that a complaint be filed. 


(5) In the event the elements listed in Rule .0116(b)(3) above are 
found not to exist, a final adjudication in another jurisdiction 
that an attorney has been guilty of misconduct will establish the 
misconduct for purposes of reciprocal discipline. 


(c) Reciprocal discipline with certain federal courts will be 
administered as follows: 


(1) Upon receipt of a certified copy of an order demonstrating 
that a member has been disciplined in a United States District 
Court in North Carolina, in the United States Fourth Circuit 
Court of Appeals, or in the United States Supreme Court, the 
chairperson of the Grievance Committee will forthwith issue a 
notice directed to the member. The notice will contain a copy of 
the order from the court and an order directing the member to 
inform the committee within 10 days from service of the notice 
whether the member will accept reciprocal discipline which is 
substantially similar to that imposed by the federal court. This 
notice is to be served on the member in accordance with the pro- 
visions of Rule 4 of the North Carolina Rules of Civil Procedure. 
The member will have 30 days from service of the notice to file a 
written challenge with the committee on the grounds that the 
imposition of discipline by the North Carolina State Bar would be 
unwarranted because the facts found in the federal disciplinary 
proceeding do not involve conduct which violates the North Car- 
olina Rules of Professional Conduct. If the member notifies the 
North Carolina State Bar within 10 days after service of the 
notice that he or she accepts reciprocal discipline which is sub- 
stantially similar to that imposed by the federal court, substan- 
tially similar discipline will be ordered as provided in Rule 
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.0116(¢)(2) below and will run concurrently with the discipline 
ordered by the federal court. 


(2) If the member notifies the North Carolina State Bar of his or 
her acceptance of reciprocal discipline as provided in Rule 
.0116(c)(1) above the chairperson of the Grievance Committee 
will execute an order of discipline which is of a type permitted by 
these rules and which is substantially similar to that ordered by 
the federal court and will cause said order to be served upon the 
member. 


(3) If the discipline imposed by the federal court has been stayed, 
any reciprocal discipline imposed by the North Carolina plate 
Bar will be deferred until such stay expires. 


(4) Upon the expiration of 80 days from service of the notice 
issued pursuant to the provisions of Rule .0116(c)(1) above, the 
chairperson of the Grievance Committee will enter an order of 
reciprocal discipline imposing substantially similar discipline of 
a type permitted by these rules to be effective throughout North 
Carolina unless the member requests a hearing before the Griev- 
ance Committee and at such hearing 


(A) the member demonstrates that the facts found in the fed- 
eral disciplinary proceeding did not involve conduct which 
violates the North Carolina Rules of Professional Conduct, in 
which event the case will be dismissed; or 


(B) the Grievance Committee determines that the discipline 
imposed by the federal court is not of a type described in 
Rule .0128(a) of this subchapter and, therefore, cannot be 
imposed by the North Carolina State Bar, in which event the 
Grievance Committee may dismiss the case or direct that a 
complaint be filed in the commission. 


(5) Ali findings of fact in the federal disciplinary proceeding will 
be binding upon the North Carolina State Bar and the member. 


(6) Discipline imposed by any other federal court will be admin- 
istered as provided in Rule .0116(b) above. 


(d) If the member fails to accept reciprocal discipline as provid- 


ed in Rule .0116(c) above or if a hearing is held before the Grievance 
Committee under either Rule .0116(b) above or Rule .0116(c) above 
and the committee orders the imposition of reciprocal discipline, 
such discipline will run from the date of service of the final order of 


the 


chairperson of the Grievance Committee unless the committee 


expressly provides otherwise. 
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History Note: Statutory Authority G.S. 84-23; G.S. 84-28 
Readopted Effective December 8, 1994 


.0117 Surrender of License While Under Investigation 


(a) A member who is the subject of an investigation into allega- 
tions of misconduct, but against whom no formal complaint has been 
filed before the commission may tender his or her license to practice 
by delivering to the secretary for transmittal to the council an affi- 
davit stating that the member desires to resign and that 


(1) the resignation is freely and voluntarily rendered, is not the 
result of coercion or duress, anc the member is fully aware of the 
implications of submitting the resignation; 


(2) the member is aware that there is presently pending an inves- 
tigation or other proceedings regarding allegations that the mem- 
ber has been guilty of misconduct, the nature of which will 
specifically be set forth; 


(3) the member acknowledges that the material facts upon which 
the grievance is predicated are true; 


(4) the resignation is being submitted because the member 
knows that if charges were predicated upon the misconduct 
under investigation, the member could not successfully defend 
against them. 


(b) The council may accept a member's resignation only if the 
affidavit required under Rule .0117(a) above satisfies the require- 
ments stated therein and the member has provided to the North Car- 
olina State Bar all documents and financial records required to be 
kept pursuant to the Rules of Professional Conduct and requested by 
the counsel. If the council accepts a member's resignation, it will 
enter an order disbarring the member. The order of disbarment is 
effective on the date the council accepts the member's resignation. 


(c) The order disbarring the member and the affidavit required 
under Rule .0117(a) above are matters of public record. 


(d) If a defendant against whom a formal complaint has been 
filed wishes to consent to disbarment, the defendant may do so by fil- 
ing an affidavit with the chairperson of the commission. If the chair- 
person determines that the affidavit meets the requirements set out 
above, the chairperson will accept the surrender and issue an order 
of disbarment. The order of disbarment becomes effective 30 days 
after service of the order upon the defendant. If the affidavit does not 
meet the requirements set out above, the consent to disbarment will 
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not be accepted and the disciplinary complaint will be heard pur- 
suant to Rule .0114 of this subchapter. 


(e) After a member tenders his or her license or consents to dis- 
barment under this section the member may not undertake any new 
legal matters. The member may complete any legal matters which 
were pending on the date of the tender of the affidavit or consent to 
disbarment which can be completed within 30 days. The member has 
30 days from the date on which the member tenders the affidavit of 
surrender or consent to disbarment in which to comply with all of the 
duties set out in Rule .0124 of this subchapter. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28; 
G.S. 84-32(b) 
Readopted Effective December 8, 1994 


.0118 Disability Hearings 


(a) Disability Proceedings Where Member Involuntarily Commit- 
ted or Judicially Declared Incompetent 


Where a member of the North Carolina State Bar has been judi- 
cially declared incapacitated or mentally ill under the provisions of 
Chapter 122C of the General Statutes or similar laws of any jurisdic- 
tion, the secretary, upon proper proof of the fact, will enter an order 
transferring the member to disability inactive status effective imme- 
diately and for an indefinite period until further order of the com- 
mission. A copy of the order will be served upon the member, the 
member’s guardian, or the director of the institution to which the 
member has been committed. 


' (b) Disability Proceedings Initiated by the North Carolina State 
Bar 


(1) When the North Carolina State Bar obtains evidence that a 
member has become disabled, the Grievance Committee will 
conduct a hearing in a manner that will conform as nearly as is 
possible to the procedures set forth in Rule .0113 of this sub- 
chapter. The Grievance Committee will determine whether there 
is probable cause to believe that the member is disabled within 
the meaning of Rule .0103(18) of this subchapter. If the commit- 
tee finds probable cause, a petition alleging disability will be filed 
in the name of the North Carolina State Bar by the counsel and 
signed by the chairperson of the Grievance Committee. 


(2) Whenever the counsel files a petition alleging the disability of 
a member, the chairperson of the commission will appoint a 
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hearing committee as provided in Rule .0108(a)(2) of this sub- 
chapter to determine whether such member is disabled. The 
hearing committee will conduct a hearing on the petition in the 
same manner as a disciplinary proceeding under Rule .0114 of 
this subchapter. The hearing will be open to the public. 


(3) The hearing committee may require the member to undergo 
psychiatric, physical, or other medical examination or testing by 
qualified medical experts selected by the hearing committee. 


(4) In any proceeding seeking a transfer to disability inactive sta- 
tus under this rule, the North Carolina State Bar will have the 
burden of proving by clear, cogent, and convincing evidence that 
the member is disabled within the meaning of Rule .0103(18) of 
this subchapter. 


(5) The hearing committee may appoint an attorney to represent 
the member in a disability proceeding, if the hearing committee 
concludes that justice so requires. 


(6) If the hearing committee finds that the member is disabled, 
the committee will enter an order transferring the member to dis- 
ability inactive status. The order of transfer will become effective 
immediately. A copy of the order will be served upon the member 
or the member's guardian or attorney. 


(c) Disability Proceedings Where Defendant Alleges Disability in 
Disciplinary Proceeding 


(1) If, during the course of a disciplinary proceeding, the defend- 
ant contends that he or she is disabled within the meaning of 
Rule .0103(18) of this subchapter, the disciplinary proceeding 
will be stayed pending a determination by the hearing committee 
whether such disability exists. The defendant will be immediate- 
ly transferred to disability inactive status pending the conclusion 
of the disability hearing. 


(2) The hearing committee scheduled to hear the disciplinary 
charges will hold the disability proceeding. The hearing will be 
conducted pursuant to the procedures outlined in Rule 
.0118(b)(8) and (5)-(6) above. 


(3) The defendant will have the burden of proving by clear, 
cogent, and convincing evidence that he or she is disabled with- 
in the meaning of Rule .0103(18) of this subchapter. If the hear- 
ing committee concludes that the defendant is disabled, the dis- 
ciplinary proceedings will be stayed as long as the defendant 
remains in disability inactive status. 
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(4) If the hearing committee determines that the defendant is not 
disabled, the chairperson of the hearing committee will set a date 
for resumption of the disciplinary proceeding. 


(d) Disability Hearings Initiated by a Hearing Committee 


(1) If, during the pendency of a disciplinary proceeding a major- 
ity of the members of the hearing committee find reason to 
believe that the defendant is disabled, the committee will enter 
an order staying the disciplinary proceeding until the question of 
disability can be determined by the committee in accordance 
with the procedures set out in Rules .0118(b)(2)-(6) above. The 
State Bar will have the burden of proving by clear, cogent, and 
convincing evidence that the defendant is disabled within the 
meaning of Rule .01038(18) of this subchapter. 


(2) If the hearing committee determines that the defendant is not 
disabled, the chairperson of the hearing committee will set a date 
for resumption of the disciplinary proceeding. 


(3) If the hearing committee determines that the defendant is dis- 
abled, the disciplinary proceeding will be stayed as long as the 
defendant remains in disability inactive status. If the defendant is 
returned to active status by the commission, the disciplinary pro- 
ceeding will be rescheduled by the chairperson of the 
commission. 


(e) Fees and Costs 


The hearing committee may direct the member to pay the costs 
of the disability proceeding, including the cost of any medical exam- 
ination and the fees of any attorney appointed to represent the 
member. 


(f) Preservation of Evidence 


In any case in which disciplinary proceedings against a defend- 
ant have been stayed by reason of the defendant’s disability, counsel 
may continue to investigate allegations of misconduct and may seek 
orders from the chairperson of the commission to preserve evidence 
of any alleged professional misconduct by the disabled defendant, 
including orders which permit the taking of depositions. The chair- 
person may order appointment of counsel to represent the disabled 
defendant when necessary to protect the interests of the disabled 
defendant. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28(g); 
G.S. 84-28.1; G.S. 84-29; G.S. 84-30 
Readopted Effective December 8, 1994 
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.0119 Enforcement of Powers 


In addition to the other powers contained herein, in proceedings 
before any committee or subcommittee of the Grievance Committee 
or the commission, if any person refuses to respond to a subpoena, 
refuses to take the oath or affirmation as a witness or thereafter 
refuses to be examined, refuses to obey any order in aid of discovery, 
or refuses to obey any lawful order of the committee contained In its 
decision rendered after hearing, the counsel or secretary may apply 
to the appropriate court for an order directing that person to comply 
by taking the requisite action. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28(4) 
Readopted Effective December 1994 


.0120 Notice to Member of Action and Dismissal 


In every disciplinary case wherein the respondent has received a 
letter of notice and the grievance has been dismissed, the respondent 
will be notified of the dismissal by a letter by the chairperson of the 
Grievance Committee. The chairperson will have discretion to give 
similar notice to the respondent in cases wherein a letter of notice 
has not been issued but the chairperson deems such notice to be 
appropriate. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0121 Notice to Complainant 


(a) If the Grievance Committee finds probable cause and im- 
poses discipline, the chairperson of the Grievance Committee will 
notify the complainant of the action of the committee. 


(b) If the Grievance Committee finds probable cause and refers 
the matter to the commission, the chairperson of the Grievance Com- 
mittee will advise the complainant that the grievance has been 
received and considered and has been referred to the commission for 
hearing. 


(c) If final action on a grievance is taken by the grievance com- 
mittee in the form of a letter of caution or letter of warning or is dis- 
missed, the chairperson of the Grievance Committee will advise the 
complainant that following its deliberations, the committee did not 
find probable cause to justify imposing discipline and dismissed the 
grievance. 


(d) If a grievance is referred to the Board of Continuing Legal 
Education, the chairperson of the Grievance Committee will advise 
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the complainant of that fact and the reason for the referral. If the 
respondent successfully completes the prescribed training and the 
grievance is dismissed, the chairperson of the Grievance Committee 
will advise the complainant. If the respondent does not successfully 
complete the prescribed course of training, the chairperson of the 
Grievance Committee will advise the complainant that investigation 
of the original grievance has resumed. 


History Note: Statutory Authority G.S. 84-23; 
Readopted Effective December 8, 1994 


.0122 Appointment of Counsel to Protect Clients’ Inter- 
ests When Attorney Disappears, Dies, or Is Trans- 
ferred to Disability Inactive Status 


(a) Whenever a member of the North Carolina State Bar has been 
transferred to disability inactive status, disappears, or dies and no 
partner or other member of the North Carolina State Bar capable of 
protecting the interests of the attorney’s clients is known to exist, the 
senior resident judge of the superior court in the district of the mem- 
ber’s most recent address on file with the North Carolina State Bar, if 
it is in this state, will be requested by the secretary to appoint an 
attorney or attorneys to inventory the files of the member and to take 
action to protect the interests of the member and his or her clients. 


(b) Any member so appointed will not be permitted to disclose 
any information contained in any files inventoried without the con- 
sent of the client to whom such files relate except as necessary to 
carry out the order of the court which appointed the attorney to 
make such inventory. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28(j) 
Readopted Effective December 8, 1994 


.0123 Imposition of Discipline; Findings of Incapacity or 
Disability; Notice to Courts 


(a) Upon the final determination of a disciplinary proceeding 
wherein discipline is imposed, one of the following actions will be 
taken: 


(1) Admonition—An admonition will be prepared by the chair- 
person of the Grievance Committee or the chairperson of the 
hearing committee depending upon the agency ordering the 
admonition. The admonition will be served upon the defendant. 
The admonition will not be recorded in the judgment docket of 
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the North Carolina State Bar. Where the admonition is imposed 
by the Grievance Committee, the complainant will be notified 
that the defendant has been admonished, but will not be entitled 
to a copy of the admonition. An order of admonition imposed by 
the commission will be a public document. 


(2) Reprimand—tThe chairperson of the Grievance Committee or 
chairperson of the hearing committee depending upon the body 
ordering the discipline, will file an order of reprimand with the 
secretary, who will record the order on the judgment docket of 
the North Carolina State Bar and will forward a copy to the 
complainant. 


(3) Censure, suspension, or disbarment—The chairperson of the 
hearing committee will file the order of censure, suspension, or 
disbarment with the secretary, who will record the order on the 
judgment docket of the North Carolina State Bar and will for- 
ward a copy to the complainant. The secretary will also cause a 
certified copy of the order to be entered upon the judgment dock- 
et of the superior court of the county of the defendant's last 
known address. A copy of the order of censure, suspension, or 
disbarment will also be sent to the clerk of the superior court in 
any county where the defendant maintains an office, to the North 
Carolina Court of Appeals, to the North Carolina Supreme Court, 
to the United States District Courts in North Carolina, to the 
Fourth Circuit Court of Appeals, and to the United States 
Supreme Court. Orders of censure imposed by the Grievance 
Committee will be filed by the committee chairperson with the 
secretary. Notice of the censure will be given to the complainant 
and to the courts in the same manner as orders of censure 
imposed by the commission. 


(b) Upon the final determination of incapacity or disability, the 


chairperson of the hearing committee or the secretary, depending 
upon the agency entering the order, will file with the secretary a copy 
of the order transferring the member to disability inactive status. The 
secretary will cause a certified copy of the order to be entered upon 
the judgment docket of the superior court of the county of the dis- 
abled member’s last address on file with the North Carolina State Bar 
and will forward a copy of the order to the courts referred to in Rule 
.0123(a)}(3) above. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-32(a) 


Readopted Effective December 8, 1994 
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.0124 Obligations of Disbarred or Suspended Attorneys 


(a) A disbarred or suspended member of the North Carolina State 
Bar will promptly notify by certified mail, return receipt requested, 
all clients being represented in pending matters of the disbarment or 
suspension, the reasons for the disbarment or suspension, and con- 
sequent inability of the member to act as an attorney after the effec- 
tive date of disbarment or suspension and will advise such clients to 
seek legal advice elsewhere. The disbarred or suspended attorney 
will take reasonable steps to avoid foreseeable prejudice to the rights 
of his or her clients, including promptly delivering all file materials 
and property to which the clients are entitled to the clients or the 
clients’ substituted attorney. No disbarred or suspended attorney will 
transfer active client files containing confidential information or 
property to another attorney, nor may another attorney receive such 
files or property, without prior written permission from the client. 


(b) The disbarred or suspended member will withdraw from all 
pending administrative or litigation matters before the effective date 
of the suspension or disbarment and will follow all applicable laws 
and disciplinary rules regarding the manner of withdrawal. 


(c) In cases not governed by Rule .0117 of this subchapter, orders 
imposing suspension or disbarment will be effective 30 days after 
being served upon the defendant. In such cases, after entry of the 
disbarment or suspension order, the disbarred or suspended attorney 
will not accept any new retainer or engage as attorney for another in 
any new case or legal matter of any nature. However, between the 
entry date of the order and its effective date, the member may com- 
plete, on behalf of any client, matters which were pending on the 
entry date and which can be completed before the effective date of 
the order. 


(d) Within 10 days after the effective date of the disbarment or 
suspension order, the disbarred or suspended attorney will file with 
the secretary an affidavit showing that he or she has fully complied 
with the provisions of the order, with the provisions of this section, 
and with the provisions of all other state, federal, and administrative 
jurisdictions to which he or she is admitted to practice. The affidavit 
will also set forth the residence or other address of the disbarred or 
suspended member to which communications may thereafter be 
directed. 


(e) The disbarred or suspended member will keep and maintain 
records of the various steps taken under this section so that, upon 
any subsequent proceeding, proof of compliance with this section 
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and with the disbarment or suspension order will be available. Proof 
of compliance with this section will be a condition precedent to con- 
sideration of any petition for reinstatement. 


(f) A suspended or disbarred attorney who fails to comply with 
Rules .0124(a)-(e) above may be subject to an action for contempt 
instituted by the appropriate authority. Failure to comply with the 
requirements of Rule .0124(a) above will be grounds for appointment 
of counsel pursuant to Rule .0122 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0125 Reinstatement 
(a) After disbarment 


(1) No person who has been disbarred may have his or her 
license restored but upon order of the council after the filing of a ver- 
ified petition for reinstatement and the holding of a hearing before a 
hearing committee as provided herein. No such hearing will com- 
mence until security for the costs of such hearing has been deposit- 
ed with the secretary in an amount not to exceed $500.00. 


(2) No disbarred attorney may petition for reinstatement until 
the expiration of at least five years from the effective date of the 
disbarment. 


(3) The petitioner will have the burden of proving by clear, 
cogent, and convincing evidence that 


(A) not more than six months or less than 60 days before filing 
the petition for reinstatement, a notice of intent to seek rein- 
statement has been published by the petitioner in an official pub- 
lication of the North Carolina State Bar. The notice will inform 
members of the Bar about the application for reinstatement and 
will request that all interested individuals file notice of their 
opposition or concurrence with the secretary within 60 days 
after the date of publication; 


(B) not more than six months or less than 60 days before filing 
the petition for reinstatement, the petitioner has notified the 
complainant(s) in the disciplinary proceeding which led to the 
lawyer's disbarment of the notice of intent to seek reinstatement. 
The notice will specify that each complainant has 60 days from 
the date of publication in which to raise objections or support 
the lawyer's petition; 


738 


BAR RULES 


(C) the petitioner has reformed and presently possesses the 
moral qualifications required for admission to practice law in this 
state taking into account the gravity of the misconduct which 
resulted in the order of disbarment; 


(D) permitting the petitioner to resume the practice of law with- 
in the state will not be detrimental to the integrity and standing 
of the bar, to the administration of justice, or to the public inter- 
est, taking into account the gravity of the misconduct which 
resulted in the order of disbarment; 


(E) the petitioner’s citizenship has been restored if the petitioner 
has been convicted of or sentenced for the commission of a 
felony; 


(F’) the petitioner has complied with Rule .0124 of this subchapter; 


(G) the petitioner has complied with all applicable orders of the 
commission and the council; 


(H) the petitioner has complied with the orders and judgments of 
any court relating to the matters resulting in the disbarment; 


(1) the petitioner has not engaged in the unauthorized practice of 
law during the period of disbarment; 


(J) the petitioner has not engaged in any conduct during the 
period of disbarment constituting grounds for discipline under 
G.S. 84-28(b); 


(K) the petitioner understands the current Rules of Professional 
Conduct. Participation in continuing legal education programs in 
ethics and professional responsibility for each of the three years 
preceding the petition date may be considered on the issue of the 
petitioner’s understanding of the Rules of Professional Conduct. 
Such evidence creates no presumption that the petitioner has 
met the burden of proof established by this section; 


(L) the petitioner has reimbursed the Client Security Fund of the 
North Carolina State Bar for all sums, including costs other than 
overhead expenses, disbursed by the Client Security Fund as a 
result of the petitioner’s misconduct. This section shall not be 
deemed to permit the petitioner to collaterally attack the deci- 
sion of the Client Security Fund Board of Trustees regarding 
whether to reimburse losses occasioned by the misconduct of 
the petitioner. This provision shall apply to petitions for rein- 
statement submitted by attorneys who were disciplined after the 
effective date of this amendment; 
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(M) the petitioner has reimbursed all sums which the Discipli- 
nary Hearing Commission found in the order of disbarment were 
misappropriated by the petitioner and which have not been reim- 
bursed by the Client Security Fund. 


(4) Petitions filed less than seven years after disbarment 


(A) If less than seven years have elapsed between the effective 
date of the disbarment and the filing date of the petition for rein- 
statement, the petitioner will also have the burden of proving by 
clear, cogent, and convincing evidence that the petitioner has the 
competency and learning in the law required to practice law in 
this state. 


(B) Factors which may be considered in deciding the issue of 
competency include 


(i) experience in the practice of law; 

(ii) areas of expertise; 

(iii) certification of expertise; 

(iv) participation in continuing legal education programs in 
each of the three years immediately preceding the petition 
date; 


(v) certification by three attorneys who are familiar with the 
petitioner’s present knowledge of the law that the petitioner 
is competent to engage in the practice of law. 


(C) The factors listed in Rule .0125(a)(4)(B) above are provided 
by way of example only. The petitioner’s satisfaction of one or all 
of these factors creates no presumption that the petitioner has 
met the burden of proof established by this section. 


(D) The attainment of a passing grade on a regularly scheduled 
written bar examination administered by the North Carolina 
Board of Law Examiners and taken voluntarily by the petitioner 
shall be conclusive evidence on the issue of the petitioner’s com- 
petence to practice law. 


(5) If seven years or more have elapsed between the effective 
date of disbarment and the filing of the petition for reinstatement, 
reinstatement will be conditioned upon the petitioner’s attaining a 
passing grade on a regularly scheduled written bar examination 
administered by the North Carolina Board of Law Examiners. 


(6) Verified petitions for reinstatement of disbarred attorneys 
will be filed with the secretary. Upon receipt of the petition, the sec- 
retary will transmit the petition to the chairperson of the commission 
and serve a copy on the counsel. The chairperson will within 14 days 
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appoint a hearing committee as provided in Rule .0108(a)(2) of this 
subchapter and schedule a time and place for a hearing to take place 
within 60 to 90 days after the filing of the petition with the secretary. 
The chairperson will notify the counsel and the petitioner of the com- 
position of the hearing committee and the time and place of the hear- 
ing, which will be conducted in accordance with the North Carolina 
Rules of Civil Procedure for nonjury trials insofar as possible and the 
rules of evidence applicable in superior court. 


(7) As soon as possible after the conclusion of the hearing, the 
hearing committee will file a report containing its findings, conclu- 
sions, and recommendations with the secretary. This report will be 
promptly transmitted to the council. 


(8) Record to the Council 


(A) The petitioner will provide a record of the proceedings 
before the hearing committee, including a legible copy of the 
complete transcript, all exhibits introduced into evidence, and all 
pleadings, motions, and orders, unless the petitioner and the 
counsel agree in writing to shorten the record. The petitioner will 
provide the record to the counsel not later than 90 days after the 
hearing before the hearing committee, unless an extension of 
time is granted by the secretary for good cause shown. Any 
agreement regarding the record will be in writing and will be 
included in the record transmitted to the council. 


(B) The petitioner will transmit a copy of the record to each 
member of the council no later than 30 days before the council 
meeting at which the petition is to be considered. 


(C) The petitioner will bear the costs of transcribing, copying, 
and transmitting the record to the council. 


(D) If the petitioner fails to comply with any of the subsections 
of Rule .0125(a)(8) above, the counsel may petition the secretary 
to dismiss the petition. 


(9) The council will review the report of the hearing committee 
and the record and determine whether, and upon what conditions, 
the petitioner will be reinstated. 


(10) No person who has been disbarred and has unsuccessfully 
petitioned for reinstatement may reapply until the expiration of one 
year from the date of the last order denying reinstatement. 


(b) After suspension 


(1) No attorney who has been suspended may have his or her 
license restored but upon order of the commission or the secretary 
after the filing of a verified petition as provided herein. 
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(2) No attorney who has been suspended is eligible for reinstate- 
ment until the expiration of the period of suspension and, in no 
event, until 30 days have elapsed from the date of filing the petition 
for reinstatement. Petitions for reinstatement may be filed no sooner 
than 90 days prior to the expiration of the period of suspension. 


(3) Any suspended attorney seeking reinstatement must file a 
verified petition with the secretary, a copy of which the secretary will 
transmit to the counsel. The petitioner must have satisfied the fol- 
lowing requirements to be eligible for reinstatement, and will set 
forth facts demonstrating the following in the petition: 


(A) compliance with Rule .0124 of this subchapter; 


(B) compliance with all applicable orders of the commission and 
the council; 


(C) abstention from the unauthorized practice of law during the 
period of suspension, 


(D) attainment of a passing grade on a regularly scheduled North 
Carolina bar examination, if the suspended attorney applies for 
reinstatement of his or her license more than seven years after 
the effective date of the suspension; 


(E) abstention from conduct during the period of suspension 
constituting grounds for discipline under G.S. 84-28(b); 


(F) reimbursement of the Client Security Fund of the North Car- 
olina State Bar for all sums, including costs other than overhead 
expenses, disbursed by the Client Security Fund as a result of the 
petitioner’s misconduct. This section shall not be deemed to per- 
mit the petitioner to collaterally attack the decision of the Client 
Security Fund Board of Trustees regarding whether to reimburse 
losses occasioned by the misconduct of the petitioner. This pro- 
vision shall apply to petitions for reinstatement submitted by 
attorneys who were disciplined after the effective date of this 
amendment; 


(G) reimbursement of all sums which the Disciplinary Hearing 
Commission found in the order of suspension were misappropri- 
ated by the petitioner and which have not been reimbursed by 
the Client Security Fund. 


(4) The counsel will conduct any necessary investigation regard- 
ing the compliance of the petitioner with the requirements set forth 
in Rule .0125(b)(3) above, and the counsel may file a response to the 
petition with the secretary prior to the date the petitioner is first eli- 
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gible for reinstatement. The counsel will serve a copy of any 
response filed upon the petitioner. 


(5) If the counsel does not file a response to the petition before 
the date the petitioner is first eligible for reinstatement, then the sec- 
retary will issue an order of reinstatement. 


(6) If the counsel files a timely response to the petition, such 
response must set forth specific objections supported by factual alle- 
gations sufficient to put the petitioner on notice of the events at 
issue. 


(7) The secretary will, upon the filing of a response to the peti- 
tion, refer the matter to the chairperson of the commission. The 
chairperson will within 14 days appoint a hearing committee as pro- 
vided in Rule .0108(a)(2) of this subchapter, schedule a time and 
place for a hearing, and notify the counsel and the petitioner of the 
composition of the hearing committee and the time and place of the 
hearing. The hearing will be conducted in accordance with the North 
Carolina Rules of Civil Procedure for nonjury trials insofar as possi- 
ble and the rules of evidence applicable in superior court. 


(8) The hearing committee will determine whether the petition- 
ers license should be reinstated and enter an appropriate order 
which may include additional sanctions in the event violations of the 
petitioner’s order of suspension are found. In any event, the hearing 
committee must include in its order findings of fact and conclusions 
of law in support of its decision and tax such costs as it deems appro- 
priate for the necessary expenses attributable to the investigation 
and processing of the petition against the petitioner. 


(c) After transfer to disability inactive status: 


(1) No member of the North Carolina State Bar transferred to dis- 
ability inactive status may resume active status until reinstated by 
order of the commission. Any member transferred to disability inac- 
tive status will be entitled to apply to the commission for reinstate- 
ment to active status once a year or at such shorter intervals as are 
stated in the order transferring the member to disability inactive sta- 
tus or any modification thereof. 


(2) Petitions for reinstatement by members transferred to disabil- 
ity inactive status will be filed with the secretary. Upon receipt of the 
petition the secretary will refer the petition to the commission chair- 
person. The chairperson will appoint a hearing committee as provid- 
ed in Rule .0108(a)(2) of this subchapter. A hearing will be conducted 
pursuant to the procedures set out in Rule .0114 of this subchapter. 
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(3) The member will have the burden of proving by clear, cogent, 
and convincing evidence that he or she is no longer disabled within 
the meaning of Rule .0103(18) of this subchapter and that he or she 
is fit to resume the practice of law. 


(4) Within 10 days of filing the petition for reinstatement, the 
member will provide the secretary with a list of the name and 
address of every psychiatrist, psychologist, physician, hospital, and 
other health care provider by whom or in which the member has 
been examined or treated or sought treatment while disabled. At the 
same time, the member will also furnish to the secretary a written 
consent to release all information and records relating to the 
disability. 


(5) Where a member has been transferred to disability inactive 
status based solely upon a judicial finding of incapacity, and there- 
after a court of competent jurisdiction enters an order adjudicating 
that the member’s incapacity has ended, the chairperson of the com- 
mission will enter an order returning the member lo active status 
upon receipt of a certified copy of the court’s order. Entry of the 
order will not preclude the North Carolina State Bar from bringing an 
action pursuant to Rule .0118 of this subchapter to determine 
whether the member is disabled. 


(6) The hearing committee may direct the member to pay the 
costs of the reinstatement hearing, including the cost of any medical 
examination ordered by the committee. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28.1; 
G.S. 84-29; G.S. 84-30 
Readopted Effective December 8, 1994 


.0126 Address of Record 


Except where otherwise specified, any provision herein for 
notice to a respondent, member, petitioner, or a defendant will be 
deemed satisfied by appropriate correspondence addressed to that 
attorney by mail to the last address maintained by the North Carolli- 
na State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0127 Disqualification Due to Interest 


No member of the council or hearing commission will participate 
in any disciplinary matter involving the member, any partner, or asso- 
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ciate in the practice of law of the member, or in which the member 
has a personal interest. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0128 Trust Accounts; Audit 


(a) For reasonable cause, the chairperson of the grievance com- 
mittee is empowered to issue an investigative subpoena to a member 
compelling the production of any records required to be kept relative 
to the handling of client funds and property by the Rules of Profes- 
sional Conduct for inspection, copying, or audit by the counsel or any 
auditor appointed by the counsel. For the purposes of this rule, any 
of the following will constitute reasonable cause: 


(1) any sworn statement of grievance received by the North Car- 
olina State Bar alleging facts which, if true, would constitute mis- 
conduct in the handling of a client’s funds or property; 


(2) any facts coming to the attention of the North Carolina State 
Bar, whether through random review as contemplated by Rule 
.0128(b) below or otherwise, which if true, would constitute a 
probable violation of any provision of the Rules of Professional 
Conduct concerning the handling of client funds or property; or 


(3) any finding of probable cause, indictment, or conviction rela- 
tive to a criminal charge involving moral turpitude. 


The grounds supporting the issuance of any such subpoena will 
be set forth upon the face of the subpoena. 


(b) The chairperson of the Grievance Committee may randomly 
issue investigative subpoenas to members compelling the production 
of any records required to be kept relative to the handling of client 
funds or property by the Rules of Professional Conduct for inspec- 
tion by the counsel or any auditor appointed by the counsel to deter- 
mine compliance with the Rules of Professional Conduct. Any such 
subpoena will disclose upon its face its random character and con- 
tain a verification of the secretary that it was randomly issued. No 
member will be subject to random selection under this section more 
than once in three years. The auditor may report any violation of the 
Rules of Professional Conduct discovered during random audit to the 
Grievance Committee for investigation. The auditor may allow the 
attorney a reasonable amount of time to correct any procedural vio- 
lation in heu of reporting the matter to the Grievance Committee. 
The auditor shall have authority under the original subpoena for ran- 
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dom audit to compel the production of any documents necessary to 
determine whether the attorney has corrected any violation identi- 
fied during the audit. 


(c) No subpoena issued pursuant to this rule may compel pro- 
duction within five days of service. 


(d) The rules of evidence applicable in the superior courts of the 
state will govern the use of any material subpoenaed pursuant to this 
rule in any hearing before the commission. 


(e) No assertion of attorney-client privilege or confidentiality 
will prevent an inspection or audit of a trust account as provided in 
this rule. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0129 Confidentiality 


(a) Except as otherwise provided in this rule and G.S. 84-28(f), all 
proceedings involving allegations of misconduct by or alleged dis- 
ability of a member will rernain confidential until 


(1) a complaint against a member has been filed with the secre- 
tary after a finding by the Grievance Committee that there is 
probable cause to believe that the member is guilty of miscon- 
duct justifying disciplinary action or is disabled; 


(2) the member requests that the matter be made public prior to 
the filing of a complaint; 


(3) the investigation is predicated upon conviction of the mem- 
ber of or sentencing for a crime; 


(4) a petition or action is filed in the general courts of justice; or 
(5) the member files an affidavit of surrender of license. 


(b) The previous issuance of a letter of warning, formerly known 
as a letter of admonition, or an admonition to a member may be 
revealed in any subsequent disciplinary proceeding. 


(c) This provision will not be construed to prohibit the North 
Carolina State Bar from providing a copy of an attorney’s response to 
a grievance to the complaining party where such attorney has not 
objected thereto in writing or to deny access to relevant information 
to authorized agencies investigating the qualifications of judicial can- 
didates, to other jurisdictions investigating qualifications for admis- 
sion to practice, or to law enforcement agencies investigating qualli- 
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fications for government employment or allegations of criminal con- 
duct by attorneys. In addition, the secretary will transmit notice of all 
public discipline imposed and transfers to disability inactive status to 
the National Discipline Data Bank maintained by the American Bar 
Association. The secretary may also transmit any relevant informa- 
tion to the Client Security Fund Board of Trustees to assist the Client 
Security Fund Board in determining losses caused by dishonest con- 
duct of members of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0130 Disciplinary Amnesty in [llicit Drug Use Cases 


(a) The North Carolina State Bar will not treat as a grievance 
information that a member has used or is using illicit drugs except as 
provided in Rules .0130(c), (d) and (e) below. The information will be 
provided to the chairperson of the Positive Action for Lawyers Com- 
mittee (PALS). 


(b) If the PALS Committee concludes after investigation that a 
member has used or is using an illicit drug and the member partici- 
pates with the PALS Committee and successfully complies with any 
prescribed course of treatment, whether or not the initial referral to 
the PALS Committee came from the North Carolina State Bar, the 
member will not be disciplined by the North Carolina State Bar for 
illicit drug use occurring prior to the prescribed course of treatment. 


(c) If a member under Rule .0130(b) above fails to cooperate with 
the PALS Committee or fails to successfully complete any treatment 
prescribed for the member’s illicit drug use, the chairperson of the 
PALS Committee will report such failure to participate in or complete 
the PALS program to the chairperson of the Grievance Committee. 
The chairperson of the Grievance Committee will then treat the infor- 
mation originally received as a grievance. 


(d) A member charged with a crime relating to the use or pos- 
session of illicit drugs will not be entitled to amnesty from discipline 
by the North Carolina State Bar relating to the illicit drug use or 
possession. 


(e) If the North Carolina State Bar receives information that a 
member has used or is using illicit drugs and that the member has 
violated some other provision of the Rules of Professional Conduct, 
the information regarding the member’s alleged illicit drug use will 
be referred to the chairperson of the PALS Committee pursuant to 
Rule .0130(a) above. The information regarding the member's alleged 
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additional misconduct will be reported to the chairperson of the 
Grievance Committee. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0200 Rules Governing Judicial District Grievance 
Committees 


.0201 Organization of Judicial District Grievance Committees 


(a) Judicial Districts Eligible to Form District Grievance 
Committees 


(1) Any judicial district which has more than 100 licensed 
attorneys as determined by the North Carolina State Bar's 
records may establish a judicial district grievance committee 
(hereafter, “district grievance committee”) pursuant to the rules 
and regulations set out herein. A judicial district with fewer than 
100 licensed attorneys may establish a district grievance com- 
mittee with consent of the Council of the North Carolina State 
Bar. 


(2) One or more judicial districts, including those with fewer 
than 100 licensed attorneys, may also establish a multi-district 
grievance committee, as set cut in Rule .0201(b)(2) below. Such 
multi-district grievance committees shall be subject to all of the 
rules and regulations set out herein and all references to district 
grievance committees in these rules shall also apply to multi- 
district grievance committees. 


(b) Creation of District Grievance Committees 


(1) A judicial district may establish a district grievance com- 
mittee at a duly called meeting of the judicial district bar, at 
which a quorum is present, upon the affirmative vote of a major- 
ity of the active members present. Within 30 days of the election, 
the president of the judicial district bar shall certify in writing the 
establishment of the district grievance committee to the secre- 
tary of the North Carolina State Bar. 


(2) A multi-district grievance committee may be established 
by affirmative vote of a majority of the active members of each 
participating judicial district present at a duly called meeting of 
each participating judicial district bar, at which a quorum is pres- 
ent. Within 30 days of the election, the chairperson of the multi- 
district grievance committee shall certify in writing the estab- 
lishment of the district grievance committee to the secretary of 
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the North Carolina State Bar. The active members of each partic- 
ipating judicial district may adopt a set of by-laws not inconsist- 
ent with these rules by majority vote of the active members of 
each participating judicial district present at a duly called meet- 
ing of each participating judicial district bar, at which a quorum 
is present. The chairperson of the multi-district grievance com- 
mittee shall promptly provide a copy of any such bylaws to the 
secretary of the North Carolina State Bar. 


(c) Appointment of District Grievance Committee Members 


(1) Each district grievance committee shall be composed of 
not fewer than five nor more than 13 members, all of whom shall 
be active members in good standing both of the judicial district 
bar to which they belong and of the North Carolina State Bar. In 
addition to the attorney members, each district grievance com- 
mittee may also include one to three public members who have 
never been licensed to practice law in any jurisdiction. Public 
members shall not perform investigative functions regarding 
grievances but in all other respects shall have the same authori- 
ty as the attorney members of the district grievance committee. 


(2) The chairperson of the district grievance committee shall 
be selected by the president of the judicial district and shall serve 
at his or her pleasure. Alternatively, the chairperson may be 
selected and removed as provided in the district bar bylaws. 


(3) The attorney and public members of the district griev- 
ance committee shall be selected by and serve at the pleasure of 
the president of the judicial district bar and the chairperson of 
the district grievance committee. Alternatively, the district griev- 
ance committee members may be selected and removed as pro- 
vided in the district bar bylaws. 


(4) The members of the district grievance committee, includ- 
ing the chairperson, shall be appointed for staggered three-year 
terms, except that the president and chairperson shall appoint 
some of the initial committee members to terms of less than 
three years, to effectuate the staggered terms. No member shall 
serve more than one term, without first having rotated off the 
committee for a period of at least one year between three-year 
terms. Any member who resigns or otherwise becomes ineligible 
to continue serving as a member shall be replaced by appoint- 
ment by the president of the judicial district bar and the chair- 
person of the committee or as provided in the district bar bylaws 
as soon as practicable. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0202 Jurisdiction & Authority of District Grievance Committees 


(a) District Grievance Committees Are Subject to the Rules of the 
North Carolina State Bar—The district grievance committee shall be 
subject to the rules and regulations adopted by the Council of the 
North Carolina State Bar. 


(b) Grievances Filed With District Grievance Committee—A dis- 
trict grievance committee ray investigate and consider grievances 
filed against attorneys who live or maintain offices within the judicial 
district and which are filed in the first instance with the chairperson 
of the district grievance committee. The chairperson of the district 
grievance committee will immediately refer to the State Bar any 
grievance filed locally in the first instance which 


(1) alleges misconduct against a member of the district grievance 
committee; 


(2) alleges that any attorney has embezzled or misapplied client 
funds; or 


(3) alleges any other serious violation of the Rules of Profession- 
al Conduct which may be beyond the capacity of the district 
grievance committee to investigate. 


(c) Grievances Referred to District Grievance Committee—The 
district grievance committee shall also investigate and consider such 
grievances as are referred to it for investigation by the counsel of the 
North Carolina State Bar. 


(d) Grievances Involving Fee Disputes 


(1) Notice to Complainant of Fee Arbitration—If a grievance 
filed initially with the district bar consists solely or in part of a 
fee dispute, the chairperson of the district grievance committee 
shall notify the complainant in writing within 10 working days of 
receipt of the grievance that. the complainant may elect to par- 
ticipate in the North Carolina State Bar Fee Dispute Arbitration 
Program. If the grievance consists solely of a fee dispute, the let- 
ter to the complainant shall follow the format set out in Rule 
.0208 of this subchapter. If the grievance consists in part of mat- 
ters other than a fee dispute, the letter to the complainant shall 
follow the format set out in Rule .0209 of this subchapter. A 
respondent attorney shall not have the right to elect to partici- 
pate in fee arbitration. 
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(2) Handling Claims Not Involving Fee Dispute—Where a griev- 
ance alleges multiple claims, the allegations not involving a fee 
dispute will be handled in the same manner as any other griev- 
ance filed with the district grievance committee. 


(3) Handling Claims Not Submitted to Arbitration by Com- 
plainant—lIf the complainant elects not to participate in the State 
Bar’s Fee Dispute Arbitration Program, or fails to notify the 
chairperson that he or she elects to participate within 20 days fol- 
lowing mailing of the notice referred to in Rule .0202(d)(1) 
above, the grievance will be handled in the same manner as any 
other grievance filed with the district grievance committee. 


(4) Referral to Fee Dispute Arbitration Program—Where a com- 
plainant timely elects to participate in fee arbitration, and the 
judicial district in which the respondent attorney maintains his 
or her principal office has a fee arbitration committee, the chair- 
person of the district grievance committee shall refer the portion 
of the grievance involving a fee dispute to the judicial district fee 
arbitration committee. If the judicial district in which the 
respondent attorney maintains his or her principal office does 
not have a fee arbitration committee, the chairperson of the dis- 
trict grievance committee shall refer the portion of the grievance 
involving a fee dispute to the State Bar Fee Dispute Arbitration 
Program for resolution. If the grievance consists entirely of a fee 
dispute, and the complainant timely elects to participate in arbi- 
tration, no grievance file will be established. 


(e) Authority of District Grievance Committees—The district 
grievance committee shall have authority to 


(1) assist a complainant who requests assistance to reduce a 
grievance to writing; 


(2) investigate complaints described in Rule .0202(b) and (c) 
above by interviewing the complainant, the attorney against 
whom the grievance was filed and any other persons who may 
have relevant information regarding the grievance and by 
requesting written materials from the complainant, respondent 
attorney, and other individuals; 


(3) explain the procedures of the district grievance committee to 
complainants and respondent attorneys; 


(4) find facts and recommend whether or not the State Bar’s 
Grievance Committee should find that there is probable cause to 
believe that the respondent has violated one or more provisions 
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of the Rules of Professional Conduct. The district grievance com- 
mittee may also make a recommendation to the State Bar regard- 
ing the appropriate disposition of the case, including referral to 
the Lawyers’ Management Assistance Program; 


(5) draft a written report stating the grounds for the recom- 
mended disposition of a grievance assigned to the district griev- 
ance committee; 


(6) notify the complainant and the respondent attorney where 
the district grievance committee recommends that the State Bar 
find that there is no probable cause to believe that the respond- 
ent has violated the Rules of Professional Conduct. Where the 
district grievance committee recommends that the State Bar find 
that there is probable cause to believe that the respondent has 
violated one or more provisions of the Rules of Professional Con- 
duct, the committee shall notify the respondent attorney of its 
recommendation and shall notify the complainant that the dis- 
trict grievance committee has concluded its investigation and 
has referred the matter to the State Bar for final resolution. 
Where the district grievance committee recommends a finding of 
no probable cause, the letter of notification to the respondent 
attorney and to the complainant shall follow the format set out in 
Rule .0210 of this subchapter. Where the district grievance com- 
mittee recommends a finding of probable cause, the letter of 
notification to the respondent attorney shall follow the format 
set out in Rule .0211 of this subchapter. The letter of notification 
to the complainant shall follow the format set out in Rule .0212 
of this subchapter; 


(7) maintain records of grievances investigated by the district 
grievance committee for at least one year from the date on which 
the district grievance committee makes its final recommendation 
regarding a grievance to the State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0203 Meetings of the District Grievance Committees 


(a) Notice of Meeting—The district grievance committee shall 
meet at the call of the chairperson upon reasonable notice, as often 
as is necessary to dispatch its business and not less than once every 
60 days, provided the committee has grievances pending. 


(b) Confidentiality—The district grievance committee shall meet 
in private. Discussions of the committee, its records and its actions 
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shall be confidential. The names of the members of the committee 
shall not be confidential. 


(c) Quorum—A simple majority of the district grievance commit- 
tee must be present at any meeting in order to constitute a quorum. 
The committee may take no action unless a quorum is present. A 
majority vote in favor of a motion or any proposed action shall be 
required for the motion to pass or the action to be taken. 


(d) Appearances by Complainants and Respondents—No com- 
plainant nor any attorney against whom a grievance has been filed 
may appear before the district grievance committee, present argu- 
ment to or be present at the committee’s deliberations. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0204 Procedure Upon Institution of a Grievance 


(a) Receipt of Grievance—A grievance may be filed by any per- 
son against a member of the North Carolina State Bar. Such griev- 
ance must be in writing and signed by the complaining person. A dis- 
trict grievance committee may, however, investigate matters which 
come to its attention during the investigation of a grievance, whether 
or not such matters are included in the original written grievance. 


(b) Acknowledgment of Receipt of Grievance from State Bar— 
The chairperson of the district grievance committee shall send a let- 
ter to the complainant within 10 working days of receipt of the griev- 
ance from the State Bar, acknowledging that a grievance file has been 
set up. The acknowledgment letter shall include the name of the dis- 
trict grievance committee member assigned to investigate the matter 
and shall follow the format set out in Rule .0213 of this subchapter. A 
copy of the letter shall be sent contemporaneously to the office of 
counsel of the State Bar. 


(c) Notice to State Bar of Locally Filed Grievances 


(1) Where a grievance is filed in the first instance with the district 
grievance committee, the chairperson of the district grievance 
committee shall notify the office of counsel of the State Bar of 
the name of the complainant, respondent attorney, file number 
and nature of the grievance within 10 working days of receipt of 
the grievance. 


(2) The chairperson of the district grievance committee shall 
send a letter to the complainant within 10 working days of 
receipt of the grievance, acknowledging that a grievance file has 
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been set up. The acknowledgment letter shall include the name 
of the district grievance committee member assigned to investi- 
gate the matter and shall follow the format set out in Rule .0213 
of this subchapter. 


(3) Grievances filed initially with the district grievance commit- 
tee shall be assigned a local file number which shall be used to 
refer to the grievance. The first two digits of the file number shall 
indicate the year in which the grievance was filed, followed by 
the number of the judicial district, the letters GR, and ending 
with the number of the file. File numbers shall be assigned 
sequentially during the calendar year, beginning with the number 
1. For example, the first locally filed grievance set up in the 10th 
judicial district in 1994 would bear the following number: 
9410GRO001. 


(d) Assignment to Investigating Member—Within 10 working 
days after receipt of a grievance, the chairperson shall appoint a 
member of the district grievance committee to investigate the griev- 
ance and shall forward the relevant materials to the investigating 
member. The letter to the investigating member shall follow the for- 
mat set out in Rule .0214 of this subchapter. 


(e) Investigation of the Grievance 


(1) The investigating member shall attempt to contact the com- 
plainant as soon as possible but no later than 15 working days 
after receiving notice of the assignment. If the initial contact with 
the complainant is made in writing, the letter shall follow the for- 
mat set out in Rule .0215 of this subchapter. 


(2) The investigating member shall have the authority to contact 
other witnesses or individuals who may have information about 
the subject of the grievance, including the respondent. 


(3) The failure of the complainant to cooperate shall not cause a 
grievance to be dismissed or abated. Once filed, grievances shall 
not be dismissed or abated upon the request of the complainant. 


(f) Letter of Notice to Respondent Attorney and Responses 


(1) Within 10 working days after receipt of a grievance, the chair- 
person of the district grievance committee shall send a copy of 
the grievance and a letter of notice to the respondent attorney. 
The letter to the respondent attorney shall follow the form set 
out in Rule .0216 of this subchapter and shall be sent by U.S. Mail 
to the attorney’s last known address on file with the State Bar. 
The letter of notice shall request the respondent to reply to the 
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investigating attorney in writing within 15 days after receipt of 
the letter of notice. 


(2) A substance of grievance will be provided to the district 
grievance committee by the State Bar at the time the file is 
assigned to the committee. The substance of grievance will sum- 
marize the nature of the complaint against the respondent attor- 
ney and cite the applicable provisions of the Rules of Profes- 
sional Conduct, if any. 


(3) The respondent attorney shall respond in writing to the letter 
of notice from the district grievance committee within 15 days of 
receipt of the letter. The chairperson of the district grievance 
committee may allow a longer period for response, for good 
cause shown. 


(4) If the respondent attorney fails to respond in a timely manner 
to the letter of notice, the chairperson of the district grievance 
committee may seek the assistance of the State Bar to issue a 
subpoena or take other appropriate steps to ensure a proper and 
complete investigation of the grievance. District grievance com- 
mittees do not have authority to issue a subpoena to a witness or 
respondent attorney. 


(5) Unless necessary to complete its investigation, the district 
grievance committee should not release copies of the respondent 
attorney’s response to the grievance to the complainant. The 
investigating attorney may summarize the response for the com- 
plainant orally or in writing. 


(g) District Grievance Committee Deliberations 


(1) Upon completion of the investigation, the investigating mem- 
ber shall promptly report his or her findings and recommenda- 
tions to the district grievance committee in writing. 


(2) The district grievance committee shall consider the submis- 
sions of the parties, the information gathered by the investigating 
attorney and such other material as it deems relevant in reaching 
a recommendation. The district grievance committee may also 
make further inquiry as it deems appropriate, including investi- 
gating other facts and possible violations of the Rules of Profes- 
sional Conduct discovered during its investigation. 


(3) The district grievance committee shall make a determination 
as to whether or not it finds that there is probable cause to 
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believe that the respondent violated one or more provisions of 
the Rules of Professional Conduct. 


(h) Report of Committee's Decision 


(1) Upon making a decision in a case, the district grievance com- 
mittee shall submit a written report to the office of counsel, 
including its recommendation and the basis for its decision. The 
original file and grievance materials of the investigating attorney 
shall be sent to the State Bar along with the report. The letter 
from the district bar grievance committee enclosing the report 
shall follow the format set out in Rule .0217 of this subchapter. 


(2) The district grievance committee shall submit its written 
report to the office of counsel no later than 180 days after the 
grievance is initiated or received by the district committee. The 
State Bar may recall any grievance file which has not been inves- 
tigated and considered by a district grievance committee within 
180 days after the matter is assigned to the committee. The State 
Bar may also recall any grievance file for any reason. 


(3) Within 10 working days of submitting the written report and 
returning the file to the office of counsel, the chairperson of the 
district grievance committee shall notify the respondent attorney 
and the complainant in writing of the district grievance commit- 
tee’s recommendation, as provided in Rule .0202(d)(6) of this 
subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0205 Record Keeping 


The district grievance committee shall maintain records of all 
grievances referred to it by the State Bar and all grievances initially 
filed with the district grievance committee for at least one year. The 
district grievance committee shall provide such reports and informa- 
tion as are requested of it from time to time by the State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0206 Miscellaneous 


(a) Assistance and Questions—The office of counsel, including 
the staff attorneys and the grievance coordinator, are available to 
answer questions and provide assistance regarding any matters 
before the district grievance committee. 
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(b) Missing Attorneys—Where a respondent attorney is missing or 
cannot be located, the district grievance committee shall promptly 
return the grievance file to the office of counsel for appropriate action. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0207 Conflicts of Interest 


(a) No district grievance committee shall investigate or consider 
a grievance which alleges misconduct by any current member of the 
committee. If a file is referred to the committee by the State Bar or is 
initiated locally which alleges misconduct by a member of the district 
grievance committee, the file will be sent to the State Bar for investi- 
gation and handling within 10 working days after receipt of the 
grievance. 


(b) A member of a district grievance committee shall not investi- 
gate or participate in deliberations concerning any of the following 
matters: 


(1) alleged misconduct of an attorney who works in the same law 
firm or office with the committee member; 


(2) alleged misconduct of a relative of the committee member; 


(3) a grievance involving facts concerning which the committee 
member or a partner or associate in the committee member’s law 
firm acted as an attorney. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


0208 Letter to Complainant Where Local Grievance 
Alleges Fee Dispute Only 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Dear Mr. Smith: 


The [] district grievance committee has received your complaint 
against above-listed attorney. Based upon our initial review of the 
materials which you submitted, it appears that your complaint 
involves a fee dispute. Accordingly, I would like to take this opportu- 
nity to notify you of the North Carolina State Bar Fee Dispute Arbi- 
tration Program. The program is designed to provide citizens with a 
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means of resolving disputes over attorney fees at no cost to them and 
without going to court. A pamphlet which describes the program in 
greater detail is enclosed, along with an application form. 


If you would like to participate in the fee arbitration program, 
please complete and return the form to me within 20 days of the date 
of this letter. If you decide to go through arbitration, no grievance file 
will be opened and the [] district bar grievance committee will take 
no other action against the attorney. 


If you do not wish to participate in fee arbitration program, you 
may elect to have your complaint investigated by the [] district griev- 
ance committee. If we do net hear from you within 20 days of the 
date of this letter, we will assume that you do not wish to participate 
in fee arbitration, and we will handle your complaint like any other 
grievance. However, the [] district grievance committee has no 
authority to attempt to resolve a fee dispute between an attorney and 
his or her client. Its sole function is to investigate your complaint and 
make a recommendation to the North Carolina State Bar regarding 
whether there is probable cause to believe that the attorney has vio- 
lated one or more provisions of the Rules of Professional Conduct 
which govern attorneys in this state. 


Thank you for your cooperation. 
Sincerely yours, 


{}] Chairperson 
[] District Bar Grievance Committee 


cc: PERSONAL & CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0209 Letter to Complainant Where Local Grievance 
Alleges Fee Dispute and Other Violations 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Dear Mr. Smith: 


The {] district grievance committee has received your complaint 
against above-listed attorney. Based upon our initial review of the 
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materials which you submitted, it appears that your complaint 
involves a fee dispute as well as other possible violations of the rules 
of ethics. Accordingly, I would like to take this opportunity to notify 
you of the North Carolina State Bar Fee Dispute Arbitration Program. 
The program is designed to provide citizens with a means of resolv- 
ing disputes over attorney fees at no cost to them and without going 
to court. A pamphlet which describes the program in greater detail is 
enclosed, along with an application form. 


If you would like to participate in the fee arbitration program, 
please complete and return the form to me within 20 days of the date 
of this letter. If you decide to go through arbitration, the fee arbitra- 
tion committee will handle those portions of your complaint which 
involve an apparent fee dispute. The remaining parts of your com- 
plaint which do not involve a fee dispute will be investigated by the 
[] district grievance committee. 


If you do not wish to participate in fee arbitration program, you 
may elect to have your entire complaint investigated by the [] district 
grievance committee. If we do not hear from you within 20 days of 
the date of this letter, we will assume that you do not wish to partic- 
ipate in fee arbitration, and we will handle your entire complaint like 
any other grievance. However, the [] district grievance committee has 
no authority to attempt to resolve a fee dispute between an attorney 
and his or her client. Its sole function is to investigate your complaint 
and make a recommendation to the North Carolina State Bar regard- 
ing whether there is probable cause to believe that the attorney has 
violated one or more provisions of the Rules of Professional Conduct 
which govern attorneys in this state. 


Thank you for your cooperation. 
Sincerely yours, 


|] Chairperson 
[] District Bar Grievance Committee 


cc: PERSONAL & CONFIDENTIAL 
Director of Investigations 
The N. C. State Bar 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0210 Letter to Complainant/Respondent Where District 
Committee Recommends Finding of No Probable 
Cause 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. {] 


Dear Mr. Smith: 


The [] district grievance committee has completed its investiga- 
tion of your grievance. Based upon its investigation, the committee 
does not believe that there is probable cause to find that the attorney 
has violated any provisions of the Rules of Professional Conduct. The 
committee will forward a report with its recommendation to the 
North Carolina State Bar Grievance Committee. The final decision 
regarding your grievance will be made by the North Carolina State 
Bar Grievance Committee. You will be notified in writing of the State 
Bar’s decision. 


If you have any questions or wish to communicate further regard- 
ing your grievance, you may contact the North Carolina State Bar at 
the following address: 


The North Carolina State Bar 

Grievance Committee 

P.O. Box 25908 

Raleigh, N.C. 27611 

Neither I nor any member of the [] district grievance committee 

can give you any advice regarding any legal rights you may have 
regarding the matters set out in your grievance. You may pursue any 
questions you have regarding your legal rights with an attorney of 
your choice. 


Thank you very much for your cooperation. 
Sincerely yours, 


{| Chairperson 
[] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
[] Respondent Attorney 


PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.Q211 Letter to Respondent Where District Committee 
Recommends Finding of Probable Cause 


Ms. Jane Doe 
Anywhere, N.C. 


Re: Grievance of John Smith 
Our File No. []} 


Dear Ms. Doe: 


The [| district grievance committee has completed its investiga- 
tion of Mr. Smith’s grievance and has voted to recommend that the 
North Carolina State Bar Grievance Committee find probable cause 
to believe that you violated one or more provisions of the Rules of 
Professional Conduct. Specifically, the [] district grievance commit- 
tee found that there is probable cause to believe that you may have 
violated [set out brief description of rule allegedly violated and per- 
tinent facts]. 


The final decision in this matter will be made by the North Car- 
olina State Bar Grievance Committee and you will be notified in writ- 
ing of the State Bar’s decision. The complainant has been notified 
that the [] district grievance committee has concluded its investiga- 
tion and that the grievance has been sent to the North Carolina State 
Bar for final resolution, but has not been informed of the [] district 
committee’s specific recommendation. 


If you have any questions or wish to communicate further regard- 
ing this grievance, you may contact the North Carolina State Bar at 
the following address: 


The North Carolina State Bar 
Grievance Committee 

P.O. Box 25908 

Raleigh, N.C. 27611 

Tel. 919-828-4620 


Thank you very much for your cooperation. 
Sincerely yours, 


[] Chairperson 
[] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0212 Letter to Complainant Where District Committee 
Recommends Finding of Probable Cause 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. [] 


Dear Mr. Smith: 


The [] district grievance committee has completed its investiga- 
tion of your grievance and has forwarded its file to the North Caroli- 
na State Bar Grievance Committee in Raleigh for final resolution. The 
final decision in this matter will be made by the North Carolina State 
Bar Grievance Committee and you will be notified in writing of the 
State Bar’s decision. 


If you have any questions or wish to communicate further regard- 
ing your grievance, you may contact the North Carolina State Bar at 
the following address: 


The North Carolina State Bar 
Grievance Committee 

P.O. Box 25908 

Raleigh, N.C. 27611 


Neither I nor any member of the {| district grievance committee 
can give you any advice regarding any legal rights you may have 
regarding the matters set out in your grievance. You may pursue any 
questions you have regarding your legal rights with an attorney of 
your choice. 


Thank you very much for your cooperation. 
Sincerely yours, 


[| Chairperson 
[] District Grievance Committee 
cc: PERSONAL AND CONFIDENTIAL 
[] Respondent Attorney 


PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0213 Letter to Complainant Acknowledging Grievance 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. {] 


Dear Mr. Smith: 


I am the chairperson of the [| district grievance committee. Your 
grievance against [respondent attorney] [was received in my 
office|/[has been forwarded to my office by the North Carolina State 
Bar] on [date]. I have assigned [investigator’s name], a member of the 
[] district grievance committee, to investigate your grievance. [{]’s 
name, address and telephone number are as follows: []. 


Please be sure that you have provided all information and mate- 
rials which relate to or support your complaint to the [] district griev- 
ance committee. If you have other information which you would like 
our committee to consider, or if you wish to discuss your complaint, 
please contact the investigating attorney by telephone or in writing 
as soon as possible. 


After []’s investigation is complete, the [] district grievance com- 
mittee will make a recommendation to the North Carolina State Bar 
Grievance Committee regarding whether or not there is probable 
cause to believe that [respondent attorney] violated one or more pro- 
visions of the Rules of Professional Conduct. Your complaint and the 
results of our investigation will be sent to the North Carolina State 
Bar at that time. The [] district grievance committee’s recommenda- 
tion is not binding upon the North Carolina State Bar Grievance Com- 
mittee, which will make the final determination. You will be notified 
in writing when the [] district grievance committee’s investigation is 
concluded. 


Neither the investigating attorney nor any member of the [] dis- 
trict grievance committee can give you any legal advice or represent 
you regarding any underlying legal matter in which you may be 
involved. You may pursue any questions you have about your legal 
rights with an attorney of your own choice. 
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Thank you very much for your cooperation. 
Sincerely yours, 


[] Chairperson 
[] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.5S. 84-23 
Readopted Effective December 8, 1994 
.0214 Letter to Investigating Attorney Assigning Grievance 


James Roe 
[] District Grievance Committee Member 
Anywhere, N.C. 


Re: Grievance of John Smith against Jane Doe 
Our File No. [] 


Dear Mr. Roe: 


Enclosed you will find a copy of the grievance which I recently 
received regarding the above-captioned matter. Please investigate 
the complaint and provide a written report with your recommenda- 
tions by [deadline]. 


Thank you very much. 
Sincerely yours, 


[] Chairperson 
[] District Grievance Committee 


ce: PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0215 Letter to Complainant from Investigating Attorney 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. [] 


Dear Mr. Smith: 


Iam the member of the [] district grievance committee assigned 
to investigate your grievance against [respondent attorney]. It is part 
of my job to ensure that you have had a chance to explain your com- 
plaint and that the [] district grievance committee has copies of all of 
the documents which you believe relate to your complaint. 


If you have other information or materials which you would like 
the [] district grievance committee to consider, or if you would like 
to discuss this matter, please contact me as soon as possible. 


If you have already fully explained your complaint, you do not 
need to take any additional action regarding your grievance. The [] 
district grievance committee will notify you in writing when its inves- 
tigation is complete. At that time, the matter will be forwarded to the 
North Carolina State Bar Grievance Committee in Raleigh for its final 
decision. You will be notified in writing of the North Carolina State 
Bar’s decision. 


Thank you very much for your cooperation. 
Sincerely yours, 


[|] Investigating Member 
[] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
Chairperson, [] District Grievance Committee 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0216 Letter of Notice to Respondent Attorney 


Ms. Jane Doe 
Anywhere, N.C. 


Re: Grievance of John Smith 
Our File No. [{] 


Dear Ms. Doe: 


Enclosed you will find a copy of a grievance which has been filed 
against you by [complainant] and which was received In my office on 
{date]. As chairperson of the [{] district grievance committee, I have 
asked [investigating attorney], a member of the committee, to inves- 
tigate this grievance. 


Please file a written response with [investigating attorney] with- 
in 15 days from receipt of this letter. Your response should provide a 
full and fair disclosure of all of the facts and circumstances relating 
to the matters set out in the grievance. 


Thank you. 


Sincerely yours, 


[] Chairperson 
[}) District Grievance Committee 


ec: PERSONAL AND CONFIDENTIAL 
[] Investigating member 
[] District Grievance Committee 


PERSONAL AND CONFIDENTIAL 
Director of Investigations 
N.C. State Bar 


PERSONAL AND CONFIDENTIAL 
[] Complainant 


History Note: Statutory Authority G.S, 84-23 
Readopted Effective December 8, 1994 
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.0217 Letter Transmitting Completed File to North Caro- 
lina State Bar 


Director of Investigations 
N.C. State Bar 

P.O. Box 25908 

Raleigh, N.C. 27611 


Re: Grievance of John Smith 
File No. [] 


Dear Director: 


The {] district grievance committee has completed its investiga- 
tion in the above-listed matter. Based upon our investigation, the 
committee determined in its opinion that there is/is not probable 
cause to believe that the respondent violated one or more provisions 
of the Rules of Professional Conduct for the reasons set out in the 
enclosed report. 


We are forwarding this matter for final determination by the 
North Carolina State Bar Grievance Committee along with the fol- 
lowing materials: 


1. The original grievance of [complainant] 
2. A copy Of the file of the investigating attorney. 


3. The investigating attorney’s report, which includes a summary 
of the facts and the reason(s) for the committee’s decision. 


Please let me know if you have any questions or if you need any 
additional information. Thank you. 


Sincerely yours, 


[] Chairperson 
[) District Grievance Committee 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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SUBCHAPTER C 


RULES GOVERNING THE BOARD OF LAW EXAMINERS 
AND THE TRAINING OF LAW STUDENTS 


Section .0100 Board of Law Examiners 
.0101 Election 


(a) At the first meeting of the council, it shall elect as members 
of the Board of Law Examiners, two members of the State Bar to 
serve for a term of one year from July 1, 1933; and two members of 
the State Bar to serve for a term of two years from July 1, 1933; and 
two members of the State Bar to serve for a term of three years from 
July 1, 1933. 


The council, at its regular meeting, in April of each year, begin- 
ning in 1934, shall elect two members of the Board of Law Examiners 
to take office on the Ist day of July of the year in which they are 
elected, and such members shall serve for a term of three years or 
until their successors are elected and qualified. 


Beginning with the year 1935 and every third year thereafter the 
council shall elect three members for a term of three years or until 
their successors are elected and qualified. 


(b) No member of the council shall be a member of the Board of 
Law Examiners, and no member of the Board of Law Examiners shall 
be a member of the council. 


History Note: Statutory Authority G.S. 84-24 
Readopted Effective December 8, 1994 


.0102 Examination of Applicants for License 


All applicants for admission to the Bar shall first obtain a certifi- 
cate or license from the Board of Law Examiners in accordance with 
the rules and regulations of that board. 


History Note: Statutory Authority G.S. 84-24 
Readopted Effective December 8, 1994 


.0103 Admission to Practice 


Upon receiving license to practice law from the Board of Law 
Examiners, the applicant shall be admitted to the practice thereof by 
taking the oath in the manner and form now provided by law. 


History Note: Statutory Authority G.S. 84-24 
Readopted Effective December 8, 1994 
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.0104 Approval of Rules and Regulations of Board of Law 
Examiners 


The council shall, as soon as possible, after the presentation to it 
of rules and regulations for admission to the Bar, approve or disap- 
prove such rules and regulations. The rules and regulations approved 
shall immediately be certified to the Supreme Court. Such rules and 
regulations as may not be approved by the council shall be the sub- 
ject of further study and action, and for the purpose of study, the 
council and Board of Law Examiners may sit in joint session. No 
action, however, shall be taken by the joint meeting, but each shall 
act separately, and no rule or regulation shall be certified to the 
Supreme Court until approved by the council. 


History Note: Statutory Authority G.S. 84-24 
Readopted Effective December 8, 1994 


Section .0200 Rules Governing Practical Training of Law 
Students 


0201 Purpose 


The Bench and Bar are primarily responsible for making avail- 
able competent legal services for all persons including those unable 
to pay for these services. As one means of providing assistance to 
attorneys representing clients unable to pay for such services and to 
encourage law schools to provide their students with supervised 
practical training of varying kinds during the period of their formal 
legal education, the following rules are adopted. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0202 General Definition 


Subject to additional definitions contained in these rules which 
are applicable to specific articles or parts thereof, and unless the 
context otherwise requires, in these rules: 


(1) Legal aid clinic—An established or proposed department, 
division, program or course in a law school under the supervision 
of at least one full-time member of the school’s faculty or staff 
who has been admitted and licensed to practice law in this state 
and conducted regularly and systematically to render legal serv- 
ices to indigent persons. 


(2) Indigent persons—A person financially unable to employ the 
legal services of an attorney as determined by a standard of indi- 
gence established by a judge of the General Court of Justice. 
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(3) Legal aid—Legal services of a civil, criminal or other nature 
rendered for or on behalf of an indigent person without charge to 
such person. 


(4) Supervising attorney-—Supervising attorney means sole prac- 
titioner, one or more attorneys sharing offices but not partners, 
one or more attorneys practicing together in a partnership or in 
a professional organization. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0203 Eligibility 


In order to engage in activities permitted by these rules, a law 
student must 


(1) be duly enrolled in a law school approved by the Council of 
the North Carolina State Bar; 


(2) be a student regularly enrolled and in good standing in a law 
school who has satisfactorily completed the equivalent of three 
semesters of the requirements for a first professional degree in 
law (J.D. or its equivalent); 


(3) be certified by the dean of his or her law school, on forms 
provided by the North Carolina State Bar, as being of good char- 
acter with requisite legal ability and training to perform as a legal 
intern. Certification may be denied or, if granted, withdrawn by 
the dean without a hearing or any showing of cause and for any 
reason; 


(4) be introduced to the court in which he or she is appearing by 
an attorney admitted to practice in that court; 


(5) neither ask for nor receive any compensation or remunera- 
tion of any kind from any client for whom he or she renders serv- 
ices, but this shall not prevent an attorney, legal aid bureau, law 
school, public defender agency, or the state from paying com- 
pensation to the eligible law student, nor shall it prevent any 
agency from making such charges for its services as it may oth- 
erwise properly require; 


(6) certify in writing that he or she has read and is familiar with 
the North Carolina Rules of Professional Conduct and the opin- 
ions interpretive thereof. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0204 Form and Duration of Certification 
(a) A certification of a student by the law school dean 


(1) shall be filed with the secretary of the North Carolina State 
Bar in the office of the North Carolina State Bar in Raleigh and, 
unless it is sooner withdrawn, it shall remain in effect until the 
expiration of 18 months after it is filed, or until the announce- 
ment of the results of the first bar examination following the stu- 
dent’s graduation, whichever is earlier. For any student who 
passes that examination, a certification shall continue in effect 
until the date he or she is admitted to the Bar; 


(2) may be withdrawn by the dean at any time without a hearing 
and without any showing of cause and shall be withdrawn by the 
dean if the student ceases to be duly enrolled as a student prior 
to graduation, by mailing a notice to that effect to the secretary 
of the North Carolina State Bar at the office of the North Caroli- 
na State Bar in Raleigh, to the supervising attorney, and to the 
student; 


(3) may be withdrawn by any resident superior court judge or 
judge holding court in any judicial district in which the student is 
appearing or has appeared at any time without notice or hearing 
and without any showing of cause. Notice of the withdrawal shall 
be mailed to the student, to the supervising attorney, to the stu- 
dent’s dean, and to the secretary of the North Carolina State Bar 
at the office of the North Carolina State Bar in Raleigh. 


(b) Forms to be used for certification and withdrawal of certifi- 
cation shall be adopted by the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0205 Supervision 
(a) A supervising attorney shall 


(1) be an active member of the North Carolina State Bar and 
before supervising the activities specified in Rule .0206 of this 
subchapter shall have actively practiced law as a full-time occu- 
pation for at least two years; 


(2) supervise no more than five students concurrently, unless 
such attorney is a full-time member of a law school’s faculty or 
staff whose primary responsibility is supervising students in a 
clinical program; 
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(3) assume personal professional responsibility for any work 
undertaken by the student while under his or her supervision; 


(4) assist and counsel with the student in the activities men- 
tioned in these rules and review such activities with such stu- 
dent, all to the extent required for the proper practical training of 
the student and the protection of the client; 


(5) read, approve and personally sign any pleadings or other 
papers prepared by such student prior to the filing thereof, and 
read and approve any documents which shall be prepared by 
such student for execution by any person or persons not a mem- 
ber or members of the North Carolina State Bar prior to the sub- 
mission thereof for execution; 


(6) as to any of the activities specified by Rule .0206 of this 
subchapter 


(A) file with the secretary of the North Carolina State Bar in 
Raleigh, before commencing supervision of any student, a 
signed notice in writing stating the name of such student, the 
period or periods during which he or she expects to super- 
vise the activities of such student, and that he or she will ade- 
quately supervise such student in accordance with these 
rules; 


(B) notify the secretary of the North Carolina State Bar in the 
office of the North Carolina State Bar in Raleigh in writing 
promptly whenever his or her supervision of such student 
shall cease. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0206 Activities 


(a) A properly certified student may engage in the activities pro- 
vided in this rule under the supervision of an attorney qualified and 
acting in accordance with the provisions of Rule .0205 of this 
subchapter. 


(b) Without the presence of the supervising attorney, a student 
may give advice to a client on legal matters provided that the student 
gives a clear prior explanation to the client that the student is not an 
attorney and provided that the supervising attorney has given the stu- 
dent permission to render legal advice in the subject area involved. 
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(c) Without being physically accompanied by the supervising 
attorney, a student may represent indigent persons or the state in the 
following hearings or proceedings: 


(1) administrative hearings and proceedings before federal, state, 
and local administrative bodies; 


(2) civil litigation before courts or magistrates, provided the case 
is one which could be assigned to a magistrate under G.S. 
7A-210(1) and (2), whether or not assignment is in fact requested 
or made to a magistrate; 


(3) in any criminal matter, except those criminal matters in 
which the defendant has the right to the assignment of counsel 
under any constitutional provision, statute or rule of court. 


(d) Without being physicaliy accompanied by the supervising 
attorney, a student may represent the state in the prosecution of all 
misdemeanors with the consent of the district attorney. 


(e) When physically accompanied by the supervising lawyer who 
has read, approved and personally signed any briefs, pleadings, or 
other papers prepared by the student for presentment to the court, a 
student may represent indigent clients or the state in the following 
hearings or proceedings, provided however, the approval of the pre- 
siding judge is first secured: 


(1) all juvenile proceedings; 


(2) the presentation of a brief and oral argument in any civil or 
criminal matter in the district or superior court; 


(3) all misdemeanor cases; 

(4) preliminary hearings in all criminal cases; 
(5) all post-conviction proceedings; 

(6) all civil discovery. 


(f) A student may accompany the supervising attorney when the 
supervising attorney is attorney of record for an indigent client in any 
civil or criminal action, but may take part in the proceedings only 
with the consent of the presiding judge. 


(g) In all cases under this rule in which a student makes an 
appearance in court or before an administrative agency on behalf of 
a client, the student shall have the written consent in advance of the 
client and the supervising attorney. The client shall be given a clear 
explanation, prior to the giving of his or her consent, that the student 
is not an attorney. This consent shall be filed with the court and made 
a part of the record in the case. 
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(h) In all cases under this rule in which a student is permitted to 
make an appearance in court or before an administrative agency on 
behalf of a client, the student may engage in all activities appropriate 
to the representation of the client, including, without limitation, 
selection of and argument to the jury, examination and cross- 
examination of witnesses, motions and arguments thereon, and giv- 
ing notices of appeal. 


(i) Except as herein allowed, the certified student shall not be 
permitted to participate in any activity in the connection with the 
practical training of law students unless the student is under the 
direct and physical supervision of the supervising attorney. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0207 Use of Student’s Name 


(a) A student’s name may properly (1) be printed or typed on 
briefs, pleadings, and other similar documents on which the student 
has worked with or under the direction of the supervising attorney, 
provided the student is clearly identified as a student certified under 
these rules, and provided further that the student shall not sign his or 
her name to such briefs, pleadings, or other similar documents; (2) 
be signed to letters written on the supervising attorney's letterhead 
which relate to the student’s supervised work, provided there 
appears below his or her signature a clear identification that he or 
she is certified under these rules, such as “Certified Law Student 
under the Supervision of _ _ ” (supervising attorney). 
(b) A student’s name may not appear 
(1) on the letterhead of a supervising attorney; 


(2) on a business card bearing the name of a supervising attor- 
ney; or 


(3) on a business card identifying the student as certified under 
these rules. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0208 Miscellaneous 


(a) Nothing contained in these rules shall affect the right of any 
person who is not admitted to practice law to do anything that he or 
she might lawfully do prior to the adoption of these rules. 
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(b) These rules are subject to amendment, modification, revision, 
supplementation, repeal, or other change by appropriate action in the 
future without notice to any student certified at the time under these 
rules. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0209 Dean’s Certificate 


IN RE: 
APPLICATION OF 


CERTIFICATION OF ELIGIBILITY AND GOOD MORAL CHARAC- 
TER TO PARTICIPATE IN THE PRACTICAL TRAINING OF LAW 
STUDENTS PROGRAM PROMULGATED BY THE COUNCIL OF THE 
NORTH CAROLINA STATE BAR 


TO: THE NORTH CAROLINA STATE BAR: 
The undersigned certifies as follows: 


1. Name and address of person signing this certificate 


2. Name and address of law school and official connection with 
same 


a SS daly enrolled in a law school approved 
by the Council of the North Carolina State Bar and is in good 
standing in said law school and has satisfactorily completed the 
equivalent of three semesters of the requirements for a first pro- 
fessional degree in law (J.D. or its equivalent). 


4, is of good character with the requisite 
legal ability and training to perform as a legal intern pursuant to 
the Rules Governing Practical Training of Law Students. 


Seal (of school) Dean 





Name of School 


ee i 8 OAM Ok ek Law School being 
first duly sworn on oath deposes and says that he or she has read the 
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foregoing certificate and knows the contents thereof; that the state- 
ments contained therein are true of his or her own knowledge, 
except as to those matters stated upon information and belief, and, 
as to those, he or she believes them to be true. 


Sworn and subscribed to before me 


this 





day of __, 19__ 
________ Notary Public 
My commission expires 


History Note: Statutory Authority G.S. 34-23 
Readopted Effective December 8, 1994 


.0210 Withdrawal of Dean’s Certificate 


IN RE: 
APPLICATION OF _ 


WITHDRAWAL OF ELIGIBILITY OF PARTICIPATE IN THE PRACTI- 
CAL TRAINING OF LAW STUDENTS PROMULGATED BY THE 
COUNCIL OF THE NORTH CAROLINA STATE BAR 


TO: THE NORTH CAROLINA STATE BAR: 


The undersigned, having previously certified to the Council of the 
North Carolina State Bar as to the eligibility of the above named indi- 
vidual to participate in the Practical Training of Law Students Pro- 
gram promulgated by the North Carolina State Bar, does hereby 
WITHDRAW said certificate of eligibility and does hereby notify the 


North Carolina State Bar that — 
is no longer eligible to participate in said program. 


Seal (of school) ———-—-—___- Dean 





Name of School 
dean of LCCC‘ CNNC#WLanww Sch 
being first duly sworn on oath deposes and says that he or she has 
read the foregoing certificate and knows the contents thereof; that 
the statements contained therein are true of his or her own knowl- 
edge, except as to those matters stated upon information and belief 
and, as to those, he or she believes them to be true. 
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Sworn and subscribed to before me this the —_____-__. day of 
__, 19___ My commission expires 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


SUBCHAPTER D 


RULES OF THE STANDING COMMITTEES OF 
THE NORTH CAROLINA STATE BAR 


Section .0100 Procedures for Ruling on Questions of Legal 
Ethics 


.0101 Definitions 


(1) “Assistant executive director” shall mean the assistant exec- 
utive director of the Bar. 


(2) “Attorney” shall mean any active member of the Bar. 
(3) “Bar” shall mean the North Carolina State Bar. 


(4) “Chairperson” shall mean the chairperson, or in his or her 
absence, the vice-chairperson of the Ethics Committee of the Bar. 


(5) “Citizen” shall mean any person, firm, or corporation residing 
in North Carolina who is not an attorney as above defined. 


(6) “Committee” shall mean the Ethics Committee of the Bar. 
(7) “Council” shall mean the council of the Bar. 


(8) “Ethics advisory” shall mean an informal legal ethics ruling 
issued by the executive director or the assistant executive director 
under the supervision of the committee. The advisories shall be des- 
ignated by the letters “EA,” numbered, and kept on file at the Bar's 
headquarters. 


(9) "Ethics decision” shall mean a ruling by the council in 
response to a request for a legal ethics opinion which, because of its 
special facts or for other reasons, does not warrant issuance of a 
published opinion. The decisions shall be designated by the letters 
“ED,” numbered, and kept on file at the Bar’s headquarters. 


(10) "Executive director” shall mean the executive director of the 
Bar. 


(11) “Grievance Committee” shall mean the Grievance Commit- 
tee of the Bar. 
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(12) “Legal ethics opinion” shall mean an opinion issued by the 
council to provide ethical guidance for attorneys and to establish a 
principle of ethical conduct. Such opinions are published and desig- 
nated by the letters “RPC” with a number to identify them as inter- 
pretations of the Rules of Professional Conduct. 


(13) “President” shall mean the president of the Bar, or, in his or 
her absence, the presiding officer of the council. 


(14) “Published” shall mean published in the North Carolina 
State Bar Newsletter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0102 Requests for Legal Ethics Opinions and Ethics Advis- 
ories (General Provisions ) 


(a) Any attorney or citizen may request the Bar to rule on actual 
or contemplated professional conduct of an attorney in the form and 
manner provided hereinafter. The grant or denial of the request rests 
with the discretion of the executive director, assistant executive 
director, committee, or the council. 


(b) Attorneys may initiate a request for an ethics advisory either 
in writing, by telephone, or in person regarding conduct which they 
contemplate and in good faith believe is either a routine matter or 
requires urgent action in order to protect some legal right, privilege, 
or interest. If the request is initiated verbally, the requesting attorney 
must promptly confirm the request in writing. 


(c) A request for an ethics advisory, ethics decision, or legal 
ethics opinion shall present in detail to the executive director or 
assistant executive director all operative facts upon which the 
request is based. All requests for either a legal ethics opinion or an 
ethics decision shall be made in writing. 


(d) Any citizen may request either a legal ethics opinion or an 
ethics decision through any councilor of the judicial district of his or 
her residence or principal place of business except when the request 
is regarding the propriety of said councilor’s conduct, in which case 
the citizen may make the request through another councilor in the 
district or a councilor in an adjoining judicial district. 


(e) Any attorney, including a councilor acting pursuant to para- 
graph (d) hereinabove, who requests either a legal ethics opinion or 
an ethics decision concerning acts or contemplated professional con- 
duct of another attorney, shall state the name of that attorney and 
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identify all persons who the requesting attorney has reason to believe 
would be substantially affected by the question or questions 
advanced. The councilor shall exercise good faith in preparing the 
request on behalf of the citizen. 


(f) If an attorney willfully fails to identify an attorney who the 
requesting attorney has reason to believe would be substantially 
affected by the requested ethics advisory, legal ethics opinion, or 
ethics decision, his or her willful failure may be treated as miscon- 
duct. The requesting attorney shall receive no right, benefit, or immu- 
nity under any opinion which has been issued under such circum- 
stances, and the opinion shall be reexamined de novo under the 
procedures delineated in Rule .0104 of this subchapter. 


.0103 Ethics Advisories 


(a) An ethics advisory answers an inquiry by an attorney regard- 
ing his or her own contemplated conduct when the attorney needs an 
expeditious ethics ruling on either a routine matter or under exigent 
circumstances and has complied with Rule .0102 of this subchapter. 


(b) Upon receipt of either a written or verbal request from an 
attorney for an ethics advisory, the executive director or the assistant 
executive director, acting under the supervision and direction of the 
committee, may either honor the request or deny it. If the executive 
director or assistant executive director honors the request, he or she 
shall communicate the ruling to the inquirer. The action on the 
request shall be either written or verbal with prompt confirmation in 
writing. Action on the request shall be taken within a reasonable 
time. Neither the denial nor issuance of an advisory nor the ruling 
itself shall be appealable. 


(c) An ethics advisory issued by the executive director or assist- 
ant executive director shall be promulgated under the authority of 
the committee and in accordance with such guidelines as the com- 
mittee may establish and prescribe from time to time. 


(d) An ethics advisory shall sanction or disapprove only the mat- 
ter in issue, not otherwise Serve as precedent and not be published. 


(e) Ethics advisories shall be reviewed periodically by the com- 
mittee. If, upon review, a majority of the committee present and 
voting decides that an ethics advisory should be withdrawn, the 
requesting attorney shall be notified in writing of the committee’s 
decision by the executive director or assistant executive director. 
Until such notification, the attorney shall be deemed to have acted 
ethically and in good faith if he or she acts pursuant to the ethics 
advisory which is later withdrawn. 
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(f) An attorney requesting a legal ethics opinion or ethics deci- 
sion, subsequent to requesting an ethics advisory on the same ques- 
tion, shall state that an advisory was sought, specify the nature of the 
advisory provided, and attach copies of all relevant correspondence 
between the attorney and the Bar. 


(g) If the executive director or the assistant executive director 
declines to issue an ethics advisory, or the requesting attorney dis- 
agrees with the issued advisory, or the advisory is withdrawn by the 
committee, an attorney has the right to proceed de novo under the 
procedures delineated in Rule .0104 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0104 Legal Ethics Opinions and Decisions 


(a) Requests for legal ethics opinions or ethics decisions shall be 
made in writing and submitted to the executive director or assistant 
executive director who, after determining that the request 1s in com- 
pliance with Rule .0102 of this subchapter, shall transmit the requests 
to the chairperson of the committee. 


(b) If a legal ethics opinion or ethics decision is requested con- 
cerning contemplated or actual conduct of another attorney, the 
chairperson shall notify that attorney and provide him or her with the 
opportunity to be heard, along with the person who requested the 
opinion, under such guidelines as may be established by the commit- 
tee. The chairperson shall notify any additional person or group he or 
she deems appropriate and provide them an opportunity to be heard. 


(c) The committee shall prepare a written proposed legal ethics 
opinion or ethics decision which shall state its conclusion in respect 
to the question asked and the reasons therefor. 


(d) The proposed legal ethics opinion or ethics decision shall be 
provided to the interested persons and shall be transmitted to the 
president for consideration by the council. 


(e) At least 30 days prior to the next regularly scheduled meeting 
of the council, any interested person or group may submit a written 
request to be heard on the proposed opinion or decision. The coun- 
cil, under such guidelines as it may adopt, may in its discretion allow 
or deny such request. Any attorney, whether permitted to appear 
before the council or not, has the right to file a written brief with the 
council under such rules as may be fixed by the council. The presi- 
dent may, in his or her discretion, permit any additional person or 
group to file a written brief. | 
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(f) The council’s action on the proposed opinion shall be deter- 
mined by vote of the majority of the council present and voting. 
Notice of such action shall be provided to the interested persons. 


(g) The committee may on its own motion submit a proposed 
legal ethics opinion to the council for its consideration. Prior to 
action by the council, the proposed opinion shall be published and an 
opportunity shall be provided for interested persons to request to be 
heard before the council when the opinion is considered, subject to 
the provisions of Rule .0104(e) above. 


(h) A legal ethics opinion or ethics decision may be reconsidered 
or withdrawn by the council pursuant to rules which it may establish 
from time to time. Those persons who participated in the original 
proceedings shall be given an opportunity to request to be heard in 
connection with the reconsideration in accordance with Rule 
.0104(e) above. 


(i) When an ethics inquiry may amount to the statement of a 
grievance, the executive director, the assistant executive director, 
the chairperson, or the president may either consider the request as 
seeking an ethics ruling or refer the matter to the Grievance 
Committee. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0200 Procedures for the Consumer Protection Committee 
.0201 General Provisions 


The purpose for establishing a committee on the unauthorized 
practice of law (the Consumer Protection Committee) and the reason 
for the prohibition against the practice of law by those who have not 
been examined, found qualified to practice law, and licensed to prac- 
tice law is to protect the public from being advised and represented 
in legal matters by unqualified persons over whom the judicial 
department can exercise little, if any, control in the matter of infrac- 
tions of the Rules of Professional Conduct, which in the public inter- 
est, lawyers are bound to observe. 


History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994 


.0202 Procedure 


(a) The procedure to prevent and restrain the unauthorized prac- 
tice of law shall be in accordance with the provisions hereinafter set 
forth. 
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(b) District bars shall not conduct separate proceedings into 
unauthorized practice of law matters but shall assist and cooperate 
with the North Carolina State Bar in reporting and investigating mat- 
ters of alleged unauthorized practice of law. 


History Note: Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994 


.0203 Definitions 


Subject to additional definitions contained in other provisions of 
this chapter, the following words and phrases, when used in this arti- 
cle, shall have, unless the context clearly indicates otherwise, the 
meanings given to them in this rule. 


(1) Appellate division—-the appellate division of the General 
Court of Justice. 


(2) Chairperson of the Consumer Protection Committee—the 
councilor appointed to serve as chairperson of the Consumer Pro- 
tection Committee of the North Carolina State Bar. 


(3) Complainant or the complaining witness—any person who 
has complained of the conduct of any person, firm or corporation as 
relates to alleged unauthorized practice of law. 


(4) Complaint—a formal pleading filed in the name of the North 
Carolina State Bar in the superior court against a person, firm or cor- 
poration after a finding of probable cause. 


(5) Council—the Council of the North Carolina State Bar. 


(6) Councilor—a member of the Council of the North Carolina 
State Bar. 


(7) Counsel—the counsel of the North Carolina State Bar 
appointed by the council. 


(8) Court or courts of this state—a court authorized and estab- 
lished by the Constitution or laws of the state of North Carolina. 


(9) Defendant—any person, firm or corporation against whom a 
complaint is filed after a finding of probable cause. 


(10) Investigation—the gathering of information with respect to 
alleged unauthorized practice of law. | 


(11) Investigator—any person designated to assist in investiga- 
tion of alleged unauthorized practice of law. 
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(12) Letter of caution—a communication from the Consumer 
Protection Committee to any person stating that past conduct of the 
person, while not the basis for formal action, is questionable as 
relates to the practice of law or may be the basis for injunctive relief 
if continued or repeated. 


(13) Letter of notice—a communication to an accused individual 
or corporation setting forth the substance of alleged conduct involv- 
ing unauthorized practice of law. 


(14) Office of the counsel—the office and staff maintained by the 
Counsel of the North Carolina State Bar. 


(15) Office of the secretary—the office and staff maintained by 
the secretary of the North Carolina State Bar. 


(16) Party—after a complaint has been filed, the North Carolina 
State Bar as plaintiff and the accused individual or corporation as 
defendant. 


(17) Plaintiff—after a complaint has been filed, the North Caroli- 
na State Bar. 


(18) Preliminary Hearing—hearing by the Consumer Protection 
Committee to determine whether probable cause exists. 


(19) Probable Cause—a finding by the Consumer Protection 
Committee that there is reasonable cause to believe that a person or 
corporation is guilty of unauthorized practice of law justifying legal 
action against such person or corporation. 


(20) Secretary—the secretary of the North Carolina State Bar. 
(21) Supreme Court—the Supreme Court of North Carolina. 


History Note—Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994 


.0204 State Bar Council—Powers and Duties 


The Council of the North Carolina State Bar shall have the power 
and duty 


(1) to supervise the administration of Consumer Protection Com- 
mittee in accordance with the provisions hereinafter set forth; 


(2) to appoint a counsel. The counsel shall serve at the pleasure 
of the council. The counsel shall be a member of the North Car- 
olina State Bar but shall not be permitted to engage in the private 
practice of law. 
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History Note—-Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994 


.0205 Chairperson of the Consumer Protection Committee 
Powers and Duties 


(a) The chairperson of the Consumer Protection Committee shall 
have the power and duty 


(1) to supervise the activities of the counsel; 


(2) to recommend to the Consumer Protection Committee that an 
investigation be initiated; 


(3) to recommend to the Consumer Protection Committee that a 
complaint be dismissed; 


(4) to direct a letter of notice to an accused person or 
corporation; 


(5) to notify the accused and any complainant that a complaint 
has been dismissed; 


(6) to call meetings of the Consumer Protection Committee for 
the purpose of holding preliminary hearings; 


(7) to issue subpoenas in the name of the North Carolina State 
Bar or direct to the secretary to issue such subpoenas; 


(8) to administer oaths or affirmations to witnesses; 


(9) to file and verify complaints and petitions in the name of the 
North Carolina State Bar. 


(b) The president, vice-chairperson or senior council member of 
the Consumer Protection Committee shall perform the functions of 
the chairperson of the Consumer Protection Committee in any mat- 
ter when the chairperson is absent or disqualified. 


History Note—Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994 


.0206 Consumer Protection Committee—Powers and Duties 


The Consumer Protection Committee shall have the power and 
duty 


(1) to direct to the counsel to investigate any alleged unautho- 
rized practice of law by any person, firm, or corporation in the 
State of North Carolina; 
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(2) to hold preliminary hearings, find probable cause, and direct 
that complaints be filed; 


(3) to dismiss complaints upon a finding of no probable cause; 


(4) to issue a letter of caution to an accused in cases wherein 
unauthorized practice of law is not established but the activities 
of the accused are deemed to be improper or may become the 
basis for unauthorized practice of law if continued or repeated. 


(5) to issue avisory opinions in accordance with procedures 
adopted by the council as to whether the actual or contemplated 
conduct of nonlawyers would constitute the unauthorized prac- 
tice of law in North Carolina. 


History Note—Statutory Authority G.S. 84-37 


Readopted Effective December 8, 1994 
.0207 Counsel—Powers and Duties 
The counsel shall have the power and duty 


(1) to investigate all matters involving alleged unauthorized 
practice of law whether initiated by the filing of complaint or 
otherwise. 


(2) to recommend to the chairperson of the Consumer Protection 
Committee that a matter be dismissed because the complaint is 
frivolous or falls outside the council’s jurisdiction; that a letter of 
notice be issued; or that the matter be passed upon by the Con- 
sumer Protection Committee to determine whether probable 
cause exists; 


(3) to prosecute all unauthorized practice of law proceedings 
before the Consumer Protection Committee and the courts; 


(4) to represent the North Carolina State Bar in any trial or other 
proceedings concerned with the alleged unauthorized practice of 
law; 


(5) to appear on behalf of the North Carolina State Bar at hear- 
ings conducted by the Consumer Protection Committee or any 
other agency or court concerning any motion or other matter 
arising out of an unauthorized practice of law proceeding; 


(6) to employ assistant counsel, investigators, and other admin- 
istrative personnel in such numbers as the council may from time 
to time authorize; 
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(7) to maintain permanent records of all matters processed and 
the disposition of such matters; 


(8) to perform such other duties as the council may from time to 
time direct. | 


History Note—Statutory Authority G.S. 84-37 
Readopted Effective December 8, 1994 


Section .0300 Disaster Response Plan 
.0301 The Disaster Response Team 


(a) The disaster response team should be made up of the 
following: 


(1) the president of the North Carolina State Bar, or in the event 
the president is unavailable, the president-elect; 


(2) the counsel or his or her designee; 
(3) the director of communications or his or her designee; 


(4) the president of the Young Lawyers Division of the N orth Car- 
olina Bar Association (“YLD”) or his or her designee; 


(5) other persons, such as the applicable local bar president(s), 
appointed by the president as appropriate and necessary for 
response in each individual situation. 


(b) Implementation of the disaster response plan shall be the 
decision of the president or president-elect. 


(c) The counsel, or his or her designee, shall be the coordinator 
of the disaster response team (“coordinator”). If the president or 
president-elect is unavailable to decide whether to implement the 
disaster response plan for a particular event, then and only then shall 
the coordinator be authorized to make the decision to implement the 
disaster response plan. | 


(d) It shall be the responsibility of the coordinator to conduct 
annual educational programs regarding the disaster response plan. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0302 General Policy and Objectives 
(a) Rapid Response 


(1) It is essential that the State Bar establish an awareness and 
sensitivity to disaster situations. 
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(2) The disaster response plan will be disseminated through the 
publications of the State Bar and continuing legal education 
programs. 


(3) The disaster response team shall be properly trained to 
respond to initial inquiries and appear at the site. 


(4) The disaster response team will provide victims and/or their 
families with written materials when requested. 


(b) Effective Mobilization of Resources 


(1) An appropriate press release shall be prepared and 
disseminated. 


(2) The coordinator shall confirm the individuals who will make 
up the disaster response team. 


(3) Individual assignments of responsibilities shall be made to 
members of the team by the coordinator. 


(4) The coordinator shall arrange for the State Bar to be repre- 
sented at any victims’ assistance center established at the disas- 
ter site. The coordinator will request the YLD to assist the State 
Bar by providing additional staffing. 


(5) The coordinator shall contact the local district attorney(s) 
and request that he or she prosecute any persons engaging in the 
unauthorized practice of law (N.C.G.S. 84-2.1, 84-4, 84-7 and 
84-8); improper solicitation (N.C.G.S. 84-38); division of fees 
(N.C.G.S. 84-38); and/or the common law crime of barratry (fre- 
quently stirring up suits and quarrels between persons). 


(c) Publicity 


(1) It is important to focus on the fact that disaster response is a 
public service effort. 


(2) The disaster response team shall ensure approval and dis- 
semination of an even-handed press release. 


(3) The director of communications will be utilized for press 
contacts. 


(4) It is important to ensure that the press release indicates that 
the State Bar is a resource designed to assist victims, if 
requested. 


(d) On-site Representation 


(1) It is normally desirable for the disaster response team to 
arrive at the site of the disaster as soon as possible. 
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(2) Only the president or president-elect or their designee will 
conduct press interviews on behalf of the State Bar. 


(3) The availability of the State Bar at the site of the disaster 
should be made known to victims. 


(4) The disaster response team shall establish a liaison with the 
State Emergency Management Division, Red Cross, Salvation 
Army, and other such organizations to provide assistance to vic- 
tims and furnish written materials to these organizations. 


(5) It is crucial that the State Bar not become identified with 
either side of any potential controversy. 


(6) All members of the disaster response team must avoid mak- 
ing comments on the merits of claims that may arise from the 
disaster. 


(e) Dissemination of Information to Affected Individuals 


(1) The team shall emphasize in all public statements that the 
State Bar’s major and only legitimate concern is for those per- 
sons affected by the disaster and the public interest. 


(2) The State Bar’s role is limited to monitoring compliance with 
its disciplinary rules, to requesting reports of any violation need- 
ing investigation, and to informing victims of rules concerning 
client solicitation. 


History Note: Statutory Authority G.S. 84-23 


Readopted Effective December 8, 1994 
.0303 Report on Results 


(a) The coordinator will convene as soon as possible a meeting 


to be attended by as many groups as were involved in the disaster to 
obtain input regarding the effectiveness of the plan in that particular 
disaster. 


(b) The coordinator shall prepare a written report of all that 


occurred at the site of the disaster. 


(c) The written report shall be submitted to the council of the 


State Bar as well as other involved organizations. 


History Note: Statutory Authority G.S. 84-23 


Readopted Effective December 8, 1994 
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Section .0400. Rules and Regulations Relating to the Appoint- 
ment of Counsel for Indigent Defendants in 
Certain Criminal Cases 


.0401 Authority 


_ These rules and regulations are issued pursuant to the authority 
contained in G.S. 7A-459, Chapter 1013 of the Session Laws of 1969. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0402 Determination of Indigency 


(a) Prior to the appointment of counsel on grounds of indigency, 
the court shall require the defendant to complete and sign under oath 
an affidavit of indigency in a form approved by the director of the 
Administrative Office of the Courts. 


(b) Prior to the call of the case for trial, the judge shall make rea- 
sonable inquiry of the defendant personally under oath to determine 
the truth of the statements made in the affidavit of indigency. 


(c) The defendant’s affidavit of indigency shall be filed in the 
records of the case. 


(d) Upon the basis of the defendant’s affidavit of indigency, his 
statements to the court on this subject, and such other information 
as may be brought to the attention of the court which shall be made 
a part of the record in the case, the court shall determine whether or 
not the defendant is in fact indigent. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0403 Waiver of Counsel 


(a) Any defendant desiring to waive the right to counsel as pro- 
vided in G.S. 7A-457 shall complete and sign under oath a waiver of 
counsel in a form approved by the director of the Administrative 
Office of the Courts. If such defendant waives the right to counsel 
but refuses to execute such waiver, the court shall so certify in a 
form approved by the director of the Administrative Office of the 
Courts. : 


(b) Prior to the call of the case for trial, the judge shall make rea- 
sonable inquiry of the defendant personally to determine that the 
defendant has understandingly waived his or her right to counsel. 
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(c) The judge, upon being so satisfied, shall accept the waiver of 
counsel executed by the defendant, sign the same, and cause it to be 
filed in the record of the case. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0404 Appointment of Counsel 


(a) The North Carolina State Bar shall adopt a model plan for the 
appointment of counsel for indigent persons charged with certain 
crimes or otherwise entitled to representation. Each judicial district 
bar shall adopt a plan or plans for the appointment of counsel by the 
public defender and/or the court to represent indigent persons which 
provides for the appointment of experienced counsel for persons 
charged with serious crimes, with respect to which the model plan 
may serve as a guide or example. A plan may be applicable to the 
entire district, or, at the election of the district bar, separate plans 
may be adopted by the district bar for use in each separate county 
within the district. 


(b) Such pian or plans as adopted by the judicial district bar shall 
be certified to the council of the North Carolina State Bar for its 
approval, following which the plan or plans shall be certified to the 
clerk of superior court of each county to which each plan is applica- 
ble by the secretary of the North Carolina State Bar and shall consti- 
tute the method by which counsel shall be selected in said district for 
appointment to indigent defendants. Thereafter all appointments of 
counsel for indigent defendants in said district shall be made in con- 
formity with such plan or plans, unless the trial judge or, where 
authorized, the public defender, in the exercise of his or her discre- 
tion deems it proper in furtherance of justice to appoint as counsel 
for an indigent defendant or defendants some lawyer or lawyers 
residing and practicing in the judicial district who is or are not on the 
plan or list certified to the clerk of superior court, and if so, the trial 
judge or, where authorized, the public defender, may appoint as 
counsel to represent an indigent defendant some lawyer or lawyers 
not on said plan or list residing and practicing in the judicial district. 


(c) No attorney shall be appointed as counsel for an indigent 
defendant in a court of any district except the district in which he or 
she resides or maintains an office except by consent of counsel so 
appointed. 


(d) No indigent defendant shall be entitled or permitted to select 
or specify the attorney who shall be assigned to defend him or her. 
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(e) The clerk of superior court of each county shall file or record 
in his or her office, maintain and keep current the plan for the assign- 
ment of counsel applicable to said county as certified to him by the 
secretary of the North Carolina State Bar. 


(f) The clerk of superior court of each county shall keep a record 
of all counsel eligible for appointment under the plan applicable to 
said county as certified to him or her by the secretary of the North 
Carolina State Bar. 


(g) Orders for the appointment of counsel shall be entered by the 
court in a form approved by the director of the Administrative Office 
of the Courts. 


(h) Notwithstanding any other provision of this section or any 
plans or assigned counsel lists adopted by a district bar pursuant 
thereto, two counsel shall be appointed to represent an indigent 
defendant charged with murder where the state is seeking the death 
penalty. 


(i) (1) Notwithstanding any other provisions of this section or 
any plans or assigned counsel lists adopted by a district bar pursuant 
thereto, no attorney shall be appointed to represent at the trial level 
any indigent defendant charged with a capital crime 


(A) who does not have a minimum of five years of experience in 
the general practice of law, provided that the court or, where 
authorized, the public defender, may in its or his or her discretion 
appoint as assistant counsel an attorney who has less 
experience; 


(B) who has not been found by the court or, where authorized, 
the public defender, appointing him to have a demonstrated pro- 
ficiency in the field of criminal trial practice. 


(2) For the purpose of this section the term general practice 
of law shall be deemed to include service as a prosecuting attor- 
ney in any district attorney’s office. 


(j) (1) Notwithstanding any other provision of this section or any 
plans or assigned counsel lists adopted by a district bar pursuant 
thereto, no attorney shall be appointed to represent at the appellate 
level any indigent defendant convicted of a capital crime 


(A) who does not have a minimum of five years of experience 
in the general practice of law, provided, that the court or, 
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where authorized, the public defender, may in its or his or 
her discretion appoint as assistant counsel an attorney who 
has less experience; 


(B) who has not been found by the trial judge or, where 
authorized, the public defender, to have a demonstrated pro- 
ficiency in the field of appellate practice. 


(2) For the purpose of this section the term general practice 
of law shall be deemed to include service as a prosecuting attor- 
ney in any district attorney's office. 


(3) Unless good cause is shown, an attorney representing the 
indigent defendant at the trial level shall represent him or her at 
the appellate level if the attorney is otherwise qualified under the 
provisions of this section. 


(k) In those cases in which a public defender has authority to 
appoint a member of a judicial district bar to represent an indigent 
person, the public defender shall make the appointment pursuant to 
the procedures set out herein. 


(1) It is contemplated that in those districts with a public defend- 
er, additional outside counsel will be appointed in those instances in 
which the volume of work handled by the public defender necessi- 
tates additional counsel and in those instances where a conflict of 
interest exists as regards the public defender and multiple defend- 
ants. Provided, when a conflict of interest on the part of the public 
defender necessitates additional counsel, the court shall appoint out- 
side counsel. 


(m) Nothing in these regulations or in the model plan shall be 
construed to prohibit assignrnent of otherwise qualified counsel to 
represent indigent defendants pursuant to specialized programs, 
plans or contracts which may be implemented from time to time to 
improve efficiency and economy where such programs, plans or con- 
tracts are consistent with the ends of justice and are approved by the 
Council of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0405 Withdrawal by Counsel 


(a) At any time during or pending the trial or retrial of a case, the 
trial judge, the appointing judge, or the resident judge of the district, 
upon application of the attorney, and for good cause shown, may per- 
mit said attorney to withdraw from the defense of the case. 
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(b) At any time after the trial of a case and during the pendency 
of an appeal, the trial attorney, for good cause shown, may apply to 
the appellate court for permission to withdraw from the defense of 
the case upon the appeal. 


(c) Applications for permission to withdraw as counsel shall be 
made only for good cause where compelling reasons or actual hard- 
ship exists. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0406 Procedure for Payment of Compensation 


(a) Upon completion of the representation of an indigent defend- 
ant by appointed counsel in the trial court, the trial judge shall, upon 
application, enter an order allowing such compensation as is provid- 
ed in G.S. 7A-458. 


(b) Upon the completion of any appeal, the trial judge, the resi- 
dent judge or the judge holding the courts of the district, shall, upon 
application, enter a supplemental order in the cause allowing the 
appointed attorney upon the appeal such additional compensation as 
may be appropriate. 


(c) Orders for the payment of compensation to counsel for rep- 
resentation of indigent defendants shall be entered by the judge in a 
form approved by the director of the Administrative Office of the 
Courts. 


(d) Two certified copies of the order for the payment of fees shall 
be forwarded by the clerk of the superior court to the Administrative 
Office of the Courts, Attention: Assistant Director, Raleigh, North 
Carolina, for payment. 


(e) Upon the entry of the order for the payment of counsel fees, 
the court shall upon final conviction likewise enter a judgment 
against the defendant for whom counsel was assigned in the amount 
allowed as counsel fees, said judgment to be in the form approved by 
the director of the Administrative Office of the Courts. 


(f) Counsel appointed for the representation of indigent defend- 
ants shail not accept any compensation other than that awarded by 
the court. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 
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Section .0500 Model Plan for Appointment of Counsel for 
Indigent Defendants in Certain Criminal Cases. 


.0501 Purpose 


The purpose of these regulations is to provide for effective rep- 
resentation of indigent criminal defendants at all stages of trial and 
appellate proceedings. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0502 Applicability 


These regulations apply to any criminal case arising in the 
Judicial District in which the court has determined that 

the defendant is entitled to the appointment of counsel. Reference to 
the singular shall, as appropriate, be construed to include the plural. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0503 Lists of Attorneys 


(a) Any attorney engaged in the private practice of law primarily 
in the judicial district who 


(1) maintains an office in the judicial district; 


(2) practices criminal law in the courts of the _____ Judicial 
District to an appreciable extent, or intends or desires to do so, 
may be placed on one of three lists governing the appointment of 
counsel in criminal cases involving indigent persons. No other 
attorneys will be placed on the lists. 


(b) Attorneys included on the first list may only be appointed to 
represent defendants charged with misdemeanors or felonies pun- 
ishable by imprisonment for not more than five years. 


(c) Attorneys on the second list may be appointed to represent 
defendants charged with misdemeanors or felonies other than capi- 
tal crimes, provided that an attorney may request the Committee on 
Indigent Appointments that he not be subject to appointment to rep- 
resent defendants charged only with misdemeanors. If the committee 
approves the request, the list shall reflect the limited availability of 
that attorney for appointments. | 


(d) Attorneys on the third list may be appointed to represent 
defendants charged with any crimes, provided that an attorney may 
request the Committee on Indigent Appointments that he or she not 
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be subject to appointment to represent defendants charged only with 
misdemeanors. If the committee approves the request, the list shall 
reflect the limited availability of that attorney for appointments. 


(e) The Committee on Indigent Appointments shall, prior to the 
effective date of these regulations, meet and develop three lists of 
attorneys of the types described herein from the roster of attorneys 
currently accepting appointments in indigent cases in the 
Judicial District. The first list shall include all such attorneys who 
have been licensed less than two years or who have been admitted by 
comity. The second list shall include all such attorneys who have 
been licensed for two years or more. The third list shall include all 
such attorneys who have had not less than five years experience in 
the general practice of law and who have demonstrated proficiency 
in the field of criminal trial practice. With respect to these initial lists, 
any other requirement not otherwise met by any listed attorney is 
hereby waived unless the committee determines that it ought not to 
be waived. 


(f) Subject to the exceptions contained in Rule .0503(e) above, 
requirements for inclusion on the three lists are as follows: 


(1) an attorney licensed to practice law in North Carolina may be 
included on the first list if the Committee on Indigent Appoint- 
ments finds that 


(A) the attorney is competent to represent criminal defend- 
ants charged with misdemeanors and felonies; 


(B) two attorneys who have engaged in the practice of law in 
the _____—s Judicial District for not less than three years 
preceding the committee’s consideration, at least one of 
whom being included on one of the three lists, have stated in 
writing that they believe he or she is competent to represent 
criminal defendants charged with misdemeanors and 
felonies and that they recommend that he or she be included 
on the list, provided that the recommending attorneys may 
not be members of the petitioning attorney’s law firm at the 
time of recommendation. 


(2) an attorney who has been licensed to practice law in North 
Carolina for not less than two years or who has been admitted to 
the North Carolina State Bar by comity may be included on the 
second list if the committee finds that 
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(A) the attorney has demonstrated proficiency in the field of 
criminal trial practice and has the ability to handle appellate 
matters; 


(B) two attorneys who have engaged in the private practice 
of law in the —_______ Judicial District for not less than four 
years preceding the committee’s consideration, at least one 
of whom being included on one of the three lists, have stated 
in writing that they believe he or she is competent to 
represent criminal defendants charged with felonies and that 
they recommend that he or she be included on the list, 
provided that the recormmending attorneys may not be mem- 
bers of the petitioning attorney’s law firm at the time of 
recommendation; 


(C) the attorney is competent to represent criminal defend- 
ants charged with felonies. 


(3) an attorney who has been licensed to practice law in North 
Carolina for not less than five years may be included on the third 
list if the committee finds that 


(A) the attorney has demonstrated proficiency in the field of 
criminal trial practice and has the ability to handle appellate 
matters; 


(B) two attorneys who have engaged in the private practice 
of law in the _________ Judicial District for not less than five 
years preceding the committee’s consideration, at least one 
of whom being included on one of the three lists, have stated 
in writing that they believe he or she is competent to repre- 
sent defendants charged with capital crimes and that they 
recommend that he or she be included on the third list, 
provided that the recommending attorneys may not be mem- 
bers of the petitioning attorney’s law firm at the time of 
recommendation; 


(C) the attorney has not less than five years experience in the 
general practice of law, provided that the term “general prac- 
tice of law” shall be deemed to include service as a prose- 
cuting attorney in any district attorney’s office; 


(D) the attorney is competent to represent criminal defend- 
ants charged with capital crimes. 


(g) The Committee on Indigent Appointments shall review the 
lists not less than once a year to ensure that the lists are current and 
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that the attorneys whose names appear on the lists meet the qualifi- 
cations set out herein. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0504 Committee on Indigent Appointments 


(a) A Committee on Indigent Appointments is hereby established 
to assist in the implementation of these regulations. The committee 
shall have authority to act when the regulations become effective. 


(b) All members of the committee shall be attorneys who 
(1) are included on one of the appointment lists; 


(2) have practiced criminal law in the judicial district, whether as 
a prosecutor or defense counsel, for not less than five years; 


(3) are knowledgeable about practicing attorneys in the 
Judicial District. 


(c) The committee shall consist of members appointed by the 
president of the judicial district bar. At least one member shall be 
appointed from each county in the district. Members of the commit- 
tee shall be appointed for terms of two years, except that initially a 
minority of the members shall be designated to serve one year terms 
in order to stagger terms. The appointments shall be made by letter, 
a copy of which shall be maintained in the records of the committee. 
No member shall serve two consecutive terms, except that a person 
who has been appointed to replace a member who did not complete 
his term may be appointed to a full term following his completion of 
the partial term. Any member who resigns or otherwise becomes 
ineligible to continue serving as a member shall be replaced for his 
term as soon as practicable. 


(d) The president of the judicial district bar shall appoint one of 
the members as chairperson of the committee, who shall serve at the 
pleasure of the president as shall all other members of the 
committee. 


(e) The committee shall meet at the call of the chairperson upon 
reasonable notice. The first meeting shall be on ___ 
Thereafter, the committee shall meet as often as is necessary to dis- 
patch its business. 


(f) The committee shall have complete authority to accomplish 
the following: 
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(1) supervise the administration of these regulations; 


(2) review requests from attorneys concerning their placement 
on any list and obtain information pertaining to such placement; 


(3) approve or disapprove an attorney's addition to or deletion 
from any list or the transfer of any attorney from one list to 
another, provided that an attorney’s request to be deleted from a 
list or transferred to a lower numbered list shall not require com- 
mittee approval; 


(4) establish procedures with which to carry out its business; 


(5) interview attorneys seeking placement on any list and wit- 
nesses for or against such placement. 


(g) A majority of the committee must be present at any meeting 
in order to constitute a quorum. The committee may take no action 
unless a quorum is present. A majority vote in favor of a motion or 
any proposed action shall be required in order for the motion to pass 
or for the action to be taken. 


(h) The committee shall meet in private, except if may Invite per- 
sons to make limited appearances to be interviewed. Discussions of 
the committee, its records, and its actions shall be treated as confi- 
-dentially as possible. The names of the members of the committee 
shall not be confidential. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0505 Placement of Attorneys on List 


(a) Any attorney who wishes to have his or her name added to or 
deleted from any list, or to have his or her name transferred from one 
list to another, shall file a written request with the administrator. The 
request shall include information that will facilitate the committee's 
determination whether the attorney meets the standards set forth in 
Rule .0508 above for placement on a certain list. The written state- 
ments of competency required by Rule .0503 above must be attached 
to the request. 


(b) The administrator shall maintain records for the committee 
and shall advise each member of the committee of the name of the 
requesting attorney and the nature of this request before the com- 
mittee meets to review the request. The administrator shall assure 
that all requests properly filed are brought to the committee's atten- 
tion at the next meeting at which it is practicable for the committee 
to review the request. 


798 BAR RULES 


(c) The administrator shall assure that all district court judges, 
resident superior court judges, any special superior court judge with 
a permanent office in the judicial district, and the district attorney 
for the ________ Judicial District, and the district’s public defender, 
if any, are advised of any request concerning placement on any list so 
that such officials will have an opportunity to comment on the 
request to the committee. 


(d) When the committee meets to review placement requests, it 
may require any requesting attorney to appear before it to be inter- 
viewed and may require information in addition to that submitted in 
the request. Any member of the committee may discuss requests with 
other members of the bar in a confidential manner and may relate 
information obtained thereby to the other members. Rules of evi- 
dence do not apply with respect to the review of requests. The com- 
mittee may hold a request in abeyance for a reasonable period of 
time while obtaining additional information. 


(e) The committee shall determine whether an attorney request- 
ing to be added to a list when he or she is not currently on any list or 
to be transferred from a lower numbered list to a higher numbered 
list (such as from the first list to the second list) meets all the appli- 
cable standards set out in Rule .0503 above. The request shall be 
granted or the addition or transfer allowed if the committee finds 
that he or she does meet all the standards. Conversely, the request 
shall be denied if the committee does not find that he or she meets 
all the standards. The findings shall be reduced to writing and kept in 
the regular records of the committee by the administrator. The com- 
mittee shall assure that the requesting attorney is given prompt 
notice of the action taken with respect to his or her request and is 
advised of the basis for denial if the request is not granted. 


(f) If at any time it reasonably appears to the committee that an 
attorney no longer meets a standard set forth in Rule .0503 above for 
the list on which he or she is placed or that he or she can no longer 
meet the responsibilities of representing indigent defendants with 
respect to such list, the committee shall direct the attorney to show 
cause why he or she should not be deleted from the list or transferred 
from a higher numbered list to a lower numbered list. If the attorney 
cannot show sufficient cause, the committee may take appropriate 
action, including suspending the attorney from receiving appoint- 
ments in indigent cases for a definite or indefinite time, or deleting 
his or her name from the list he or she is on, or transferring him or 
her from a higher numbered list to a lower numbered list. Appropri- 
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ate written findings shall be made by the committee in this regard, 
and the attorney shall be informed of the basis of any action taken. 


(g) An attorney whose name is deleted from a list or who is trans- 
ferred to another list by the committee may appeal the committee's 
action to the senior resident superior court judge of the 
Judicial District. In such a case the resident superior court judge will 
make the final decision regarding the deletion or transferral of the 
attorney. 


(h) Whenever an attorney who provides information to the com- 
mittee, collectively or through any member, requests that his or her 
name not be used or that his or her information be treated confiden- 
tially, his or her request shall be granted unless doing so results in 
manifest unfairness. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0506 Appointment Procedure (Noncapital Cases) 


(a) The administrator shall provide the clerk in each courtroom 
in the district and superior criminal courts of the _____. Judicial 
District with current lists of attorneys subject to appointment in indi- 
gent cases. Attorneys shall be appointed only in accordance with the 
lists on which they appear and only in cases to be tried in counties in 
which they maintain offices unless they agree in advance to accept 
cases from other counties. 


(b) Each courtroom clerk shall maintain a record of attorneys 
subject to appointment to represent indigents. Beside each attorney's 
name shall appear the number of any list he or she is on. The court 
shall proceed in alphabetical sequence in appointing attorneys. If an 
attorney's name is passed over because he or she is not on a list relat- 
ing to a particular charge, the court shall return to his or her name 
for the next appointment consistent with his or her lists. The court 
may pass over the name of any attorney known not to be reasonably 
available because of vacation, illness, or other reasons. 


(c) In its discretion, the court. may appoint an attorney in any 
case without regard to sequence or an attorney not maintaining an 
office in the county where the case is to be tried. 


(d) The clerk shall provide notice of the appointment to the attor- 
ney concerned as soon as possible. Further, the clerk shall advise the 
defendant of the name of his or her attorney. 
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(e) The court may appoint an attorney to represent more than 
one defendant in a single case. 


(f) In those cases in which the public defender cannot serve, and 
is authorized to appoint a substitute member of the bar to represent 
an indigent defendant, the public defender shall consult the current 
lists of attorneys subject to appointment in indigent cases maintained 
by the court administrator and referred to in Rule .0503 above and 
shall appoint the next eligible attorney on the list. The public defend- 
er shall proceed in sequence in appointing attorneys but may pass 
over the name of any attorney known to be unavailable because of 
vacation, illness, or other reasons, or, in his or her discretion, where 
justice so requires. 


(g) If a judge is not reasonably available to appoint counsel to 
represent an indigent defendant, the clerk of court shall appoint the 
next eligible attorney on the list. Appointments of counsel by the 
clerk shail be subject to review and approval by the judge. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0507 Appointments in Capital Cases 


(a) In addition to the provisions of Rule .0506 above, the provi- 
sions of this rule shall apply to the appointment of counsel in capital 
cases. 


(b) A counsel and an assistant counsel shall be appointed to rep- 
resent an indigent defendant charged with murder, in cases in which 
the state is seeking the death penalty. The assistant counsel may be 
on the second list or the third list of attorneys. 


(c) (1) No attorney shall be appointed to represent at the trial 
level any indigent defendant charged with a capital crime 


(A) who has less than five years experience in the general 
practice of law, provided that the court may, in its discretion, 
appoint as assistant counsel an attorney who has less expe- 
rience; or 


(B) who has not been found by the court appointing him or 
her to have a demonstrated proficiency in the field of crimi- 
nal trial practice. 


(2) For the purpose of this section, the term “general practice 
of law” shall be deemed to include service as a prosecuting attorney 
in any district attorney’s office. 
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History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0508 Appellate Appointments 


(a) If a criminal defendant who has given notice of appeal from a 
conviction is found to be eligible, because of indigency, for appoint- 
ment of counsel at the appellate level, the attorney representing the 
defendant at the trial level may be appointed to represent the defend- 
ant at the appellate level. If the attorney representing the defendant 
at the trial level was retained, he may be appointed to represent the 
defendant at the appellate level even though he or she does not meet 
all the requirements of Rule .0503 above or the other pertinent provi- 
sions of these regulations. For good cause, the attorney at the trial 
level may be relieved of responsibility for the appeal. Whenever it is 
otherwise necessary to appoint an attorney to represent an indigent 
person at the appellate level, the attorney appointed shall be select- 
ed in a manner consistent with appointment of counsel at the trial 
level. If the trial attorney is not appointed, the appellate defender’s 
office or any other qualified attorney may be appointed, in a manner 
consistent with these rules, to represent the defendant at the appel- 
late level. 


(b) (1) No attorney shall be appointed to represent at the appel- 
late level any indigent defendant convicted of a capital crime 


(A) who has less than five years of experience in the general 
practice of law, provided, however, that the court or, where 
authorized, the public defender, may, as a matter of discre- 
tion, appoint as assistant counsel an attorney who has less 
experience; or 


(B) who has not been found by the court or the public 
defender to have a demonstrated proficiency in the field of 
appellate practice. 


(2) For the purpose of this section, the term “general practice 
of law” shall be deemed to include service as a prosecuting attorney 
in any district attorney’s office. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0509 Administration 


(a) The senior resident superior court judge for the judicial dis- 
trict shall designate a person to serve as administrator of these 
regulations. 
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(b) The administrator will perform the duties described previ- 
ously and particularly shall 


(1) maintain records relating to these regulations and to the 
actions of the Committee on Indigent Appointments; 


(2) keep current the three lists of attorneys; 


(3) assist the courtroom clerks and the clerk of superior court in 
carrying out these regulations; 


(4) attend meetings of the committee as appropriate; 


(5) inform the judges of the district and the district attorney and 
the members of the committee of requests by attorneys concern- 
ing placement on any lists; 


(6) perform other administrative tasks necessary to the imple- 
mentation of these regulations. 


(c) The administrator shall have such office, supplies, and equip- 
ment as can be provided by the senior resident superior court judge 
or the committee. 


(d) The clerk of superior court of each county in the judicial dis- 
trict shall file and keep current these regulations for the assignment 
of counsel as certified to him or her by the secretary of the North 
Carolina State Bar. 


(e) The clerk of superior court of each county in the ___ 
Judicial District shall keep a record of all counsel eligible for 
appointment under these regulations and a permanent record of all 
appointments made in his or her county. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 


.0510 Miscellaneous 


(a) These regulations are issued pursuant to Rule .0404, Sub- 
chapter D, Chapter 1, Title 27 of the North Carolina Administrative 
Code in accordance with G.S. 7A-459. Nothing contained herein shall 
be construed or applied inconsistently with the regulations estab- 
lished by the North Carolina State Bar Council or with other provi- 
sions of state law. 


(b) It is recognized that the court has the inherent discretionary 
power in any case to decline to appoint a particular attorney to rep- 
resent an indigent person. It is also recognized that occasionally the 
court may determine that the interests of justice would be best 
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served by appointing a particular lawyer to handle a particular case 
even though he or she is not next in sequence or does not maintain 
an office in the county where the case is to be tried. 


(c) These regulations shall be construed liberally in order to 
carry out the purpose stated in Rule .0501 above. 


(d) These regulations shall become effective on ________—, and 
shall supersede any existing regulations or plan concerning the 
appointment of counsel in indigent cases. 


APPROVED AND PROMULGATED THIS _ DAY OF 
199__. 


History Note: Statutory Authority G.S. 7A-459 
Readopted Effective December 8, 1994 





Section .0600 Procedures for the Positive Action for Lawyers 
(PALS ) Committee 


.0601 Investigation of Alleged Substance Abuse 


The Positive Action for Lawyers Committee (the committee) 
shall have jurisdiction to investigate and evaluate allegations of sub- 
stance abuse by lawyers. Among many other things, the committee 
may confer with any lawyer who is the subject of such allegations as 
to such allegations, and make recommendations to such lawyer, 
should it be determined that he or she in fact has a substance abuse 
problem, regarding sources of help for such problem. 


History Note: Statutory Authority G.S. 84-22; G.S. 34-23 
Readopted Effective December 8, 1994 


.0602 Investigation of Cases Referred by Disciplinary Bodies 


The committee may perform similar functions as to cases 
referred to it by a disciplinary body, reporting the results thereof to 
the referring body. 7 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0603 Confidentiality 


Except as noted herein and otherwise required by law, results of 
investigations, conferences and the like shall be privileged and held 
in the strictest confidence between the lawyer involved and the com- 
mittee. For good cause shawn where the allegation of substance 
abuse is made by the lawyer’s family, the committee may, in its dis- 
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cretion, release such information to such person or persons as in its 
judgment will be in the best interest of the lawyer involved. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


.0604 Reference to the Grievance Committee 


Should investigation and evaluation clearly indicate that the 
lawyer involved is engaging in conduct detrimental to the public, the 
courts, or the legal profession, the committee shall take such action 
as may appear appropriate to the committee, including, if warranted, 
the filing of a grievance. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23; 
G.S. 84-28 
Readopted Effective December 8, 1994 


.0605 District Committees 


The committee may, under appropriate rules and regulations pro- 
mulgated by the council, establish district committees, which may 
exercise any or all of the functions set forth herein to the extent pro- 
vided in any such rules and regulations. 


History Note: Statutory Authority G.S. 84-22: G.S. 84-23 
Readopted Effective December 8, 1994 


.0606 Suspension for Impairment, Reinstatement 


If it appears that an attorney’s ability to practice law has been 
impaired by drug or alcohol use, the committee may petition any 
superior court judge to issue an order in the court’s inherent author- 
ity suspending the attorney’s license to practice law in this state for 
up to 180 days. 


(a) The petition shall be supported by affidavits of at least two 
persons setting out the evidence of the attorney’s impairment. 


(b) The petition shall be signed by the executive director of the 
committee and the executive director of the North Carolina State 
Bar. 


(c) The petition shall contain a request for a protective order 
sealing the petition and all proceedings respecting it. 


(d) Except as set out in Rule .0606(j) below, the petition shall 
request the court to issue an order requiring the attorney to appear 
within 10 days and show cause why the attorney should not be sus- 
pended from the practice of law. No order suspending an attorney’s 
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license shall be entered without notice and a hearing, except as pro- 
vided in Rule .0606(j) below. 


(e) The order to show cause shall be served upon the attorney, 
along with the State Bar’s petition and supporting affidavits, as pro- 
vided in Rule 4 of the North Carolina Rules of Civil Procedure. 


(f) At the show cause hearing, the State Bar will have the burden 
of proving by clear, cogent, and convincing evidence that the attor- 
ney’s ability to practice law has been impaired by drug or alcohol use. 


(g) If the court finds that the attorney is impaired, the court may 
enter an order suspending the attorney from the practice of law for 
up to 180 days. The order shall specifically set forth the reasons for 
its issuance. 


(h) At any time folowing entry of an order suspending an attor- 
ney, the attorney may petition the court for an order reinstating the 
attorney to the practice of law. 


(i) A hearing on the reinstatement petition will be held no later 
than 10 days from filing of the petition, unless the suspended attor- 
ney agrees to a continuance. At the hearing, the suspended attorney 
will have the burden of establishing by clear, cogent, and convincing 
evidence that his or her ability to practice law is not impaired by drug 
or alcohol use and, if impairment has previously existed, that the 
threat of impairment from drug or alcohol use has been and is being 
treated and/or managed to minimize the danger to the public from a 
reoccurrence of drug or alcohol impairment. 


(j) No suspension of an attorney’s license shall be allowed with- 
out notice and a hearing unless 


(1) the State Bar files a petition with supporting affidavits, as 
provided in Rule .0606(a)-(c) above. 


(2) the State Bar’s petition and supporting affidavits demonstrate 
by clear, cogent, and convincing evidence that immediate and 
irreparable harm, injury, loss, or damage will result to the public, 
to the lawyer who is the subject of the petition, or to the admin- 
istration of justice before notice can be given and a hearing had 
on the petition. 


(3) the State Bar’s petition specifically seeks the temporary emer- 
gency relief of suspending ex parte the attorney’s license for up 
to 10 days or until notice be given and a hearing held, whichever 
is shorter, and the State Bar’s petition requests the court to 
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endorse an emergency order entered hereunder with the hour 
and date of its entry. 


(4) the State Bar’s petition requests that the emergency suspen- 
sion order expire by its own terms 10 days from the date of entry, 
unless, prior to the expiration of the initial 10-day period, the 
court agrees to extend the order for an additional 10-day period 
for good cause shown or the respondent attorney agrees to an 
extension of the suspension period. 


(k) The respondent attorney may apply to the court at any time 
for an order dissolving the emergency suspension order. The court 
may dissolve the emergency suspension order without notice to the 
State Bar or hearing, or may order a hearing on such notice as the 
court deems proper. 


(1) The North Carolina State Bar shall not be required to provide 
security for payment of costs or damages prior to entry of a suspen- 
sion order with or without notice to the respondent attorney. 


(m) No damages shall be awarded against the State Bar in the 
event that a restraining order entered with or without notice and a 
hearing is dissolved. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28(i) 
Readopted Effective December 8, 1994 


.0607 Consensual Suspension 


Notwithstanding the provisions of Rule .0606 of this subchapter, 
the court may enter an order suspending an attorney’s license where 
the attorney consents to such suspension. The order may contain 
such other terms and provisions as the parties agree to and which are 
necessary for the protection of the public. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-28(1) 
Readopted Effective December 8, 1994 


.0608 Committee Members As Agents of the State Bar 


All members of the committee shall be deemed to be acting as 
agents of the North Carolina State Bar and within the course and 
scope of the agency relationship. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


BAR RULES 807 


.0609 Judicial Subcommittee 


A subcommittee to the committee shall be formed which shall 
consist of at least two members of the judiciary of this state. The pur- 
pose of this subcommittee will be to implement a program for inter- 
vention for members of the judiciary with substance abuse problems 
which affect their conduct as judges or justices. The subcommittee 
will be governed by the rules of the Positive Action for Lawyers Com- 
mittee where applicable. Rules .0606 and .0607 of this subchapter will 
have no application to this rule. 


History Note: Statutory Authority G.S. 84-22; G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0700 Procedures for the Fee Dispute Arbitration 
Committee 


.0701 Implementation of a Model Plan 


The Fee Arbitration Committee (the committee) shall implement 
a model plan for fee arbitration approved by the council and shall 
ensure that a plan of fee arbitration not substantively inconsistent 
with the model plan is adopted by each district bar not later than Jan- 
uary 1, 1994. It is contemplated that fee arbitration plans will differ 
somewhat from district to district as a function of local conditions 
and that some district bars may wish to Jointly administer fee arbi- 
tration programs. All district bar fee arbitration plans must be 
approved by the committee on behalf of the council. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0702 Alternative to District Bar-Sponsored Arbitration 


If at any time following January 1, 1994, a district bar does not 
have in operation a fee arbitration plan approved by the committee, 
the committee shall have the responsibility of providing fee arbitra- 
tion services through its own membership, through a fee arbitration 
committee from another judicial district or through a fee arbitration 
committee appointed from among persons residing in the subject dis- 
trict. In any such case, the body providing fee arbitration services 
shall be subject to the procedural requirements set forth in the model 
plan. 


poeny Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.0703 Coordinator of Fee Arbitration 


The secretary-treasurer of the North Carolina State Bar shall des- 
ignate a member of his or her staff to serve as coordinator of fee arbi- 
tration under the supervision of the committee. The coordinator of 
fee arbitration shall assist in seeing that fee arbitration services are 
available in every district of the state. The coordinator shall also 
develop and make available for use forms for the administration of 
district bar fee arbitration programs, such forms to be approved by 
the committee. The coordinator shall also be responsible for main- 
taining records and statistics relating to the administration of the 
program and shall assist the chairperson of the committee in devel- - 
oping an annual report concerning the fee arbitration program to the 
council and the North Carolina Supreme Court. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0704 Volunteer Committee Service 


Except for the coordinator of fee arbitration, all persons acting 
on behalf of the committee, on either the state or district bar levels, 
shall be volunteers and shall be compensated for their services and 
- reimbursed for their expenses as though they were councilors of the 
North Carolina State Bar engaged in official business of the North 
Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
| Readopted Effective December 8, 1994 


Section .0800 Model Plan for District Bar Fee Arbitration 


Note: For the purposes of this model plan, the constituent dis- 
trict bars of the North Carolina State Bar are referred to as “district 
bars.” 


.0801 Appointment of Committee Members 


(a) The Committee on Fee Arbitration (herein called the com- 
mittee) shall consist of (not fewer than six nor more than eighteen) 
members to be appointed by the president of the district bar for 
three-year terms. At least one committee member shall be appointed 
from each county in the district. Initially, one-third of the members of 
the committee shall be appointed for a period of one year, one-third 
for a period of two years, and one-third for a period of three years. At 
least one-third but not more than one-half of the membership of the 
committee shall be responsible laypersons who reside within the dis- 
trict. All other persons serving on the committee shall be members of 
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this bar. As each member’s term of office on the committee expires, 
his or her successor shall be appointed by the president for a period 
of three years. The term of a member which expires while an arbi- 
tration is pending before him or her or before a panel of which he or 
she is a member shall be extended until such arbitration is conclud- 
ed, but such extension shall not interfere with the president’s power 
to appoint a successor to the committee. The president shall appoint 
the chairperson of the committee each year from among the mem- 
bers, and the name of the chairperson shall be sent to the coordina- 
tor of fee arbitration with the North Carolina State Bar. 


(b) To the extent reasonably possible, the composition of the 
committee should reflect the ethnic and cultural diversity of the pop- 
ulation of the district and should include members of minority 
groups, women and senior citizens. Lawyer members should have 
practiced for at least five years. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0802 Chairperson 


The chairperson shall be charged with the responsibility of over- 
seeing the work of the coramittee, reviewing recommendations for 
dismissal of cases, developing forms to implement the procedure pre- 
scribed herein, and formulating rules of procedure not inconsistent 
with these rules. The chairperson shall review recommendations for 
dismissal of cases within 30 days after any such recommendations 
are made. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0803 Jurisdiction 


The committee shall have jurisdiction over any disagreement 
concerning the fee paid, charged or claimed for legal services ren- 
dered by an attorney licensed to practice in this state and having his 
or her principal practice in the ___ District where there exists 
an express or implied contract establishing an attorney-client relation- 
ship. Disputes over which, in the first instance, a court or federal or 
state administrative agency or official has jurisdiction to establish the 
amount of the fee, or which involve services which constitute a viola- 
tion of the Rules of Professional Conduct, are specifically excluded 
from the committee’s jurisdiction, as are matters which are already the 
subject of litigation. Also excluded are disputes between lawyers 
concerning divisions of legal fees, disputes between lawyers and 
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other service providers such as court reporters and expert witnesses, 
and disputes between lawyers and other persons in regard to the pro- 
vision of nonlegal services. It shall be the duty of the committee to 
encourage the amicable resolution of fee disputes falling within its 
jurisdiction and, in the event such resolution is not achieved, to arbi- 
trate such disputes. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0804 Processing Requests for Arbitration 


(a) Any client may submit a request for arbitration of a fee dis- 
pute. Lawyers who are parties to fee disputes may not independent- 
ly request arbitration but are encouraged to advise clients with whom 
they have fee disputes of the existence of this procedure and its pur- 
pose. Such lawyers must also refrain from filing suit to collect dis- 
puted fees until their clients have had a reasonable opportunity to 
request arbitration after having been notified of the existence of this 
plan. 


(b) Requests for fee arbitration shall be submitted in writing to 
either the coordinator of fee arbitration addressed to the North Car- 
olina State Bar, P.O. Box 25908, Raleigh, NC 27611, or the chairper- 
son of the committee. In the event a request is submitted initially to 
the chairperson, the chairperson shall forward a copy of the request 
to the coordinator of fee arbitration to facilitate the maintenance of 
complete records and any necessary follow-up. No filing fee shall be 
required. The request should state with clarity and brevity the facts 
of the fee dispute and the names and addresses of the parties. It 
should also state that prior to requesting arbitration a reasonable 
attempt was made to resolve the dispute by agreement, that the mat- 
ter has not already been adjudicated, and that it is not presently the 
subject of litigation. 


(c) Upon receipt, a request shall be immediately acknowledged. 
If received initially by the coordinator of fee arbitration, the request 
shall be immediately forwarded to the chairperson of the committee 
of the district wherein the dispute arose for referral to an “assigned 
member” for investigation. The assigned member shall be disquali- 
fied from participating in any manner in the arbitration proceedings. 


(d) As soon as possible after receiving the case, the assigned 
member shall notify the subject lawyer of the request for arbitration 
and provide the lawyer with a copy of the request for arbitration. The 
assigned member shall personally contact both parties for the pur- 
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pose of explaining the arbitration procedure and exploring with the 
parties the possibility of resolving the dispute by agreement prior to 
a hearing. If settlement does not occur, the assigned member shall 
undertake to investigate the matter. 


(e) Upon the completion of any preliminary investigation deemed 
appropriate, the assigned member shall determine whether a matter 
suitable for arbitration has been presented. If the assigned member 
determines that a matter should not be arbitrated because it appears 
to be frivolous or moot or because jurisdiction is or becomes unwar- 
ranted, he or she shall prepare a brief written report setting forth the 
facts and a recommendation of dismissal for submission to the chair- 
person. 


(f) If the chairperson concurs in the assigned member's recom- 
mendation, the matter shall be closed and the parties so advised. If 
the chairperson disapproves the assigned member’s recommenda- 
tion, he or she may proceed as hereinafter provided. 


(g) If, following the preliminary investigation, the assigned mem- 
ber concludes that a matter suitable for arbitration has been stated, 
he or she shall notify the parties that the committee has assumed 
jurisdiction but will delay any further steps until the expiration of a 
30-day period during which the parties shall be urged to exert their 
best efforts to reach an amicable resolution of their dispute. 


(h) If the parties do not themselves settle the dispute within the 
30-day period, the assigned member shall invite the parties to exe- 
cute a consent to binding arbitration. If either party desires not to 
execute such consent, the matter shall be arbitrated with the under- 
standing that the result will be nonbinding. At any time thereafter the 
parties may agree that the results will be binding. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0805 Arbitration Proceedings 


(a) After ascertaining whether the arbitration will be binding or 
nonbinding, the chairperson shall assign the matter to a hearing 
panei composed of one [lawyer] member of the committee if the 
amount in dispute is $2,000 or less, or to a three-member panel, con- 
taining at least one lawyer and at least one layperson selected by the 
chairperson if the amount in dispute is more than $2,000. The chair- 
person shall designate a lawyer member of a panel to serve as chair- 
person of the panel. 
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(b) It shall be the obligation of any member so designated to 
serve as arbitrator to disclose to the chairperson of the committee 
any reasons why he or she cannot ethically or conscientiously serve. 
In the event that a member so designated to serve declines or is 
unable to serve, the chairperson shail select another committee 
member who may be eligible. In the designation of panel members, 
the chairperson shall strive to rotate selection of panel members in 
an equitable manner. 


(c) If at the time set for a hearing before a three-member panel, 
all three members are not present, the chairperson of the panel, or in 
the event of his or her unavailability, the chairperson of the commit- 
tee, in his or her sole discretion shall decide either to postpone the 
hearing, or, with the consent of the parties, to proceed with the hear- 
ing with one member of the panel as the sole arbitrator, in which case 
he or she shall also designate the member of the panel who will hear 
the case as sole arbitrator. In no event will a hearing be conducted by 
or proceed with two arbitrators. 


(d) If any member of a three-member panel becomes unable to 
continue to act while the matter is pending and before a decision has 
been made, the proceedings to that point shall be declared null and 
void and the matter assigned to a new panel for rehearing unless the 
parties, with the consent of the panel chairperson, or in the event of 
his or her unavailability, the chairperson of the committee, consent 
to proceed with the hearing with one of the remaining members of 
the panel as the sole arbitrator. | 


(e) If the parties to a controversy agree, they may waive an oral 
hearing and submit their contentions in writing to the arbitrator(s) 
assigned who may then determine the controversy. However, the 
arbitrator(s) may require oral] testimony from any party or witness 
after due notice to all parties. 


(f) The members of the committee selected as arbitrator(s) of 
any dispute shall be vested with all the powers and shall assume all 
the duties granted and imposed upon neutral arbitrators by the Uni- 
form Arbitrations Act as adopted in North Carolina (G.S. 1-561.1 et 
seq.) not in conflict with these rules. 


(g) The single arbitrator or panel assigned shall hold a hearing 
within 30 days after the receipt of the assignment and shall render a 
decision within 30 days after the close of the hearing. The decision of 
the panel shall be made by a majority of the panel where heard by . 
three members, or by the one member of the panel who was desig- 
nated as sole arbitrator, as provided herein. 
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(h) The chairperson of the panel or the single arbitrator, as the 
case may be, shall fix a time and place for the hearing and shall cause 
written notice thereof to be sent to the other members of the panel 
and served personally or by registered or certified mail on the parties 
to the arbitration not less than seven days before the hearing. A 
party’s appearance at a scheduled hearing shall constitute a waiver 
on his or her part of any deficiency with respect to the giving of 
notice of the hearing. 


(i) The term “party” as used in these rules refers to a party to an 
arbitration and shali include the person(s) or entity requesting arbi- 
tration and any lawyer with whom that person(s) or entity is in dis- 
agreement regarding a legal fee. 


(j) The parties to the arbitration are entitled to be heard, to pre- 
sent evidence and to cross-examine witnesses appearing at the hear- 
ing. Any party to an arbitration has the right to be represented by an 
attorney at any stage of the arbitration proceeding. The chairperson 
of the committee shall have the discretion to appoint an attorney 
member of the committee to represent the nonlawyer party on a pro 
bono basis. Any party may also have a hearing reported by a court 
reporter at his or her expense by written request presented to the 
chairperson of the committee and other parties to the arbitration at 
least three days prior to the date of the hearing. In the event of such 
request, any other party to the arbitration shall be entitled to acquire 
at his or her own expense a copy of the reporter’s transcript of the 
testimony by arrangements made directly with the reporter. It shall 
be the duty and responsibility of the party requesting that a hearing 
be reported to make the necessary arrangements to have the court 
reporter present at the hearing. 


(k) All parties and counsel shall have an absolute right to attend 
all hearings. The exclusion of other persons or witnesses waiting to 
be heard shall rest in the discretion of the arbitrator(s). 


(1) Adjourned dates for the continuation of any hearing which 
cannot be completed on the first day shall be fixed for such times and 
places as the arbitrator(s) may select: with due regard to the circum- 
stances of all the parties and the desirability of a speedy determina- 
tion. Upon request of a party for good cause, or upon its own deter- 
mination, the arbitrator(s) may postpone the hearing from time to 
time. 


(m) The sole arbitrator or the chairperson of a panel, as the case 
may be, shall preside at the hearing. The sole arbitrator or the chair- 
person of the panel shall rule on the admission and exclusion of evi- 
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dence and on questions of procedure and shall exercise all powers 
relating to the conduct of the hearing. In conducting the hearing and 
in making rulings concerning evidence and procedure, the arbitra- 
tor(s) shall endeavor to afford all parties a fair and reasonably infor- 
mal opportunity to be fully heard and shall disregard procedural and 
evidentiary rules or technicalities tending to frustrate that purpose. 


(n) The arbitrator(s) may request opening statements and may 
prescribe the order of proof. In any event, all parties shall be afford- 
ed full opportunity for the presentation of any material evidence. In 
the interests of time and economy, the panel may examine witnesses 
and refuse to hear testimony which is deemed redundant or 
irrelevant. 


(o) On request of any party to the arbitration or any arbitrator, 
the testimony of witnesses shall be given under oath. When so 
requested, the sole arbitrator or the chairperson of the panel shall 
administer oaths to witnesses testifying at the hearing. 


(p) If either party, having agreed to binding arbitration and hav- 
ing been duly notified of a hearing, fails to appear, the arbitrator(s) 
may hear and determine the controversy upon the evidence pro- 
duced, notwithstanding such failure to appear, and enter a binding 
decision. If a party, not having agreed to binding arbitration, but hav- 
ing been duly notified of a hearing, fails to appear, the arbitrator(s) 
may terminate the arbitration. For good cause shown, the arbitra- 
tor(s) may also excuse a party’s failure to appear and reschedule a 
hearing. If the lawyer/party’s failure to appear results in termination, 
the chairperson of the committee shall report that fact to the coordi- 
nator of fee arbitration and the counsel of the North Carolina State 
Bar who may treat the matter as a grievance against the lawyer. If the 
client/party’s failure to appear results in termination, the chairperson 
of the committee shall likewise inform the coordinator of fee arbi- 
tration and advise the lawyer that he or she may proceed, if desired, 
with other means of collecting the legal fee in question. 


(q) Before closing the hearing, the arbitrator(s) shall specifically 
inquire of all parties whether they have further evidence to submit in 
whatever form. If the answer is negative, the hearing shall be 
declared closed and a notation to that effect made by the arbitra- 
tor(s) as well as the date for submission of memoranda or briefs if 
requested by the arbitrator(s). 


(r) In the sole discretion of the arbitrator(s) and for good cause 
shown, the hearing may be reopened at any time before the decision 
is signed and filed. 
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(s) In the event of the death or incompetency of a party to the 
arbitration proceeding, prior to the close of the hearing, the pro- 
ceeding shall abate without prejudice to either party to proceed ina 
court of proper jurisdiction to seek such relief as may be warranted. 
In the event of death or incompetency of a party after the close of the 
hearing but prior to a decision, a decision shall nevertheless be ren- 
dered. If the parties have agreed to binding arbitration, the decision 
shall be binding upon the heirs, administrators, or executors of the 
deceased and on the estate or guardian of the incompetent. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0806 The Decision 


(a) The purpose of arbitration under these rules is to resolve the 
underlying dispute by determining the proper charge for the legal 
services rendered. In making that determination the arbitrators may 
consider all factors they deem relevant, but should give special con- 
sideration to the intentions and understandings of the parties at the 
time the representation was undertaken, as well as the provisions of 
Rule 2.6 of the North Carolina Rules of Professional Conduct. Of par- 
ticular significance should be any written fee agreement executed by 
the parties. 


(b) The result of the arbitration shall be expressed in a written 
decision signed by a majority of the arbitrators. A dissent shall be 
signed separately. A decision may also be entered on consent of all 
the parties. Once a decision is signed and filed, the hearing may not 
be reopened except upon consent of all parties. 


(c) While it is not required that a decision be in any particular 
form, it should in general consist of a preliminary statement reciting 
the jurisdictional facts and the decision. It shall include a determina- 
tion of all questions submitted to the arbitrator(s), the decision of 
which is necessary in order to determine the controversy. | 


(d) The original and four copies of the decision Shall be signed by 
the sole arbitrator or, if the matter is heard by a three-member panel, 
by the members of the panel concurring therein. 


(e) The sole arbitrator or the chairperson of the panel shall for- 
ward the decision, together with the entire file, to the chairperson of 
the committee who shall thereupon, for and on behalf of the arbitra- 
tor(s), serve a signed copy of the award on each party to the arbitra- 
tion personally or by registered or certified mail. The chairperson shall 
also send a copy of the decision to the coordinator of fee arbitration. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0807 Enforcement of the Decision 


In any case in which both parties signed a consent to binding 
arbitration, any award rendered may be enforced by any court of 
competent jurisdiction. In all other cases, the parties are strongly 
encouraged to abide by the decision. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0808 Record Keeping 


The coordinator of fee arbitration shall keep a log of each 
request for arbitration filed, which log shall contain the following 
information: 


(1) the client’s name; 

(2) date of the request; 

(3) the lawyer’s name; 

(4) the district in which the lawyer resides; 


(5) how the dispute was resolved (heard by panel, no merit, fee 
adjusted, attorney/client agreement, etc.); 


(6) the time necessary to resolve the dispute. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .0900 Procedures for the Membership and Fees Committee 
.0901 Transfer to Inactive Status 


(a) Petition for Transfer to Inactive Status 


Any member who desires to be transferred to inactive status 
shall file a duly verified petition with the secretary addressed to the 
council setting forth fully 


(1) the member’s name and current address; 


(2) the date of the member’s admission to the North Carolina 
State Bar; 


(3) the reasons why the member desires transfer to inactive 
status; 
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(4) that the member is at the time of filing the petition a member 
in good standing having paid all fees required and without any 
grievances or disciplinary complaints undisposed of against him _ 
or her; 


(5) any other matters pertinent to the petition. 


(b) Conditions Upon Transfer 


No member may be voluntarily transferred to disability-inactive 
status or retired/nonpracticing inactive status until: 


(1) the member has paid all membership fees, late fees and other 
costs assessed against the member by the North Carolina State 
Bar, and | 


(2) all grievances and disciplinary matters pending against the 
member have been finally resolved. 


(c) Order Transferring Member to Inactive Status 

Upon receipt of a petition which satisfies the provisions of Rule 
.0901(a) above, the council may, in its discretion, enter an order 
transferring the member to inactive status. The order shall become 
effective immediately upon entry by the council. A copy of the order 
shall be served on the member pursuant to Rule 4 of the N.C. Rules 
of Civil Procedure and may be served by a State Bar investigator or 
any other person authorized by Rule 4 of the N.C. Rules of Civil Pro- 
cedure to serve process. 


History Note: Statutory Authority G.S. 84-16; G.S. 84-23 
Readopted Effective December 8, 1994 


.0902 Reinstatement from Inactive Status 


(a) Eligibility to Apply for Reinstatement 

Any member who has been transferred to inactive status may 
petition the council for an order reinstating the member as an active 
member of the North Carolina State Bar. 


(b) Contents of Reinstatement Petition 
The petition shall set out facts showing the following: 


(1) that the member has provided all information requested in an 
application form prescribed by the council and has signed the 
form under oath; 


(2) that the member has the moral qualifications, competency 
and learning in the law required for admission to practice law in 
the state of North Carolina, and that the member’s resumption of 
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the practice of law within this state will be neither detrimental to 
the integrity and standing of the Bar or the administration of jus- 
tice nor subversive of the public interest; 


(3) that the member has paid a $125.00 reinstatement fee, the 
membership fees for the current year in which the application is 
filed and all costs incurred by the North Carolina State Bar in 
investigating and processing the application. The reinstatement 
fee and costs shall be retained by the North Carolina State Bar 
but the membership fees shall be refunded if the petition is 
denied. 


(c) Service of Reinstatement Petition 


The petitioner shall contemporaneously serve a copy of the peti- 
tion on the secretary and upon each member of the Membership and 
Fees Committee. The secretary shall transmit a copy of the petition 
to the counsel. 


(d) Response by Counsel 


The counsel will conduct any necessary investigation regarding 
the petition. The counsel may file a response to the petition with the 
secretary within 15 days after service of the petition. The response 
must set out specific objections sufficient to put the petitioner on 
notice of the facts or events at issue. The counsel will serve a copy of 
any response upon the petitioner and the members of the Member- 
ship and Fees Committee. 


(e) Response by Membership and Fees Committee 
Any member of the Membership and Fees Committee may file: 


(1) an objection to the petition with the secretary within 15 days 
after receipt of the petition. The response must set out specific 
objections sufficient to put the petitioner on notice of the facts 
or events at issue. The objecting member will serve a copy of any 
response filed upon the petitioner and upon the counsel. The 
objecting member shall not participate in any vote on the 
petition. 


(2) a request for additional investigation of the petition within 15 
days after the member receives the petition. 


(f) Uncontested Petitions 

If no timely objection to the petition is filed within the time set 
out herein by the counsel or a member of the Membership and Fees 
Committee, the Membership and Fees Committee will consider the 
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petition at its next meeting and shall make a recommendation to the 
council regarding whether the petition should be granted. 


(g) Contested Petitions for Reinstatement 


(1) Hearing Procedure 


If a timely objection to the petition is filed by the counsel or 
a member of the Membership and Fees Committee, the secretary 
will refer the matter to the chairperson of the Membership and 
Fees Committee of the North Carolina State Bar for hearing. 
Within 14 days after the objection is filed, the chairperson will 
appoint three members of the Membership and Fees Committee 
to serve as a hearing panel. The chairperson may appoint him or 
herself as a member of a hearing panel. The chairperson will 
schedule a time and place for a hearing before the hearing panel 
and will notify the counsel and the petitioner of the time and 
place of the hearing. The hearing will be conducted in accord- 
ance with the North Carolina Rules of Civil Procedure for non- 
jury trials insofar as practicable and the Rules of Evidence 
applicable in superior court, unless the parties agree otherwise. 


(2) Hearing Panel Recommendation 

Following the hearing on a contested reinstatement petition, 
the hearing panel will make a written recommendation to the full 
Membership and Fees Committee regarding whether the peti- 
tioner’s license should be reinstated. The recommendation shall 
include appropriate findings of fact and conclusions of law in 
support of its recommendation. 


(3) Record to Membership and Fees Committee 


(A) The petitioner will compile a record of the proceedings 
before the hearing panel to the Membership and Fees Committee, 
including a legible copy of the complete transcript, all exhibits 
introduced into evidence and all pleadings, motions and orders, 
unless the petitioner and counsel agree in writing to shorten the 
record. Any agreements regarding the record shall be included in 
the record transmitted to the Membership and Fees Committee. 


(B) The petitioner shall provide a copy of the record to the 
counsel not later than 90 days after the hearing unless an exten- 
sion is granted by the chairperson of the committee for good 
cause shown. 


(C) The petitioner will transmit a copy of the record to each com- 
mittee member who did not sit on the hearing panel no later than 30 
days before the meeting at which the petition is to be considered. 
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(D) The petitioner shall bear all of the costs of transcribing, 
copying and transmitting the record to the Membership and Fees 
Committee. 


(E) If the petitioner fails to comply fully with any of the pro- 
visions of Rule .0902(g)(3)(A)-(D) above, the counsel may file a 
motion to the secretary to dismiss the petition. 


(4) Committee Recommendation 


(A) In his or her discretion, the chairperson of the Commit- 
tee may permit counsel for the State Bar and the petitioner to 
present oral or written argument, but the committee will not con- 
sider additional evidence not in the record transmitted from the 
hearing panel, absent a showing that the ends of justice so 
require or that undue hardship will result if the additional evi- 
dence is not presented. 


(B) After considering the record and the arguments of coun- 
sel, if any, the Membership and Fees Committee will make a writ- 
ten recommendation regarding whether the petition should be 
granted. The chairperson of the committee shall sign the recom- 
mendation for the committee members. 


(5) Record to Council 


(A) Following entry of the written recommendation of the 
Membership and Fees Committee, the petitioner will transmit a 
copy of the record of the proceedings before the hearing panel 
and the Membership and Fees Committee to each council mem- 
ber no later than 30 days before the council meeting at which the 
petition is to be considered. 


(B) The petitioner shall bear all of the costs of transcribing, 
copying and transmitting the record to the council. 


(6) Order by Council 


The council will review the record and the recommendations 
of the hearing panel and the Membership and Fees Committee 
and will determine whether and upon what conditions the peti- 
tioner will be reinstated. The council may tax the costs attribut- 
able to the proceeding against the petitioner. 


History Note: Statutory Authority G.S. 84-16; G.S. 84-23 


Readopted Effective December 8, 1994 


BAR RULES 821 


.0903 Failure to Pay Membership Fees 


(a) Notice of Overdue Fees 

Whenever it appears that a member has failed to comply with the 
rules regarding payment of the annual membership fee, the secretary 
shall prepare a written notice 


(1) directing the member to show cause within 60 days of the 
date of the notice why he or she should not be suspended from 
the practice of law, and 


(2) demanding payment of a $75 late fee. 


(b) Service of the Notice 


The notice shall be served on the member pursuant to Rule 4 of 
the North Carolina Rules of Civil Procedure and may be served by a 
State Bar investigator or any other person authorized by Rule 4 of the 
North Carolina Rules of Civil Procedure to serve process. 


(c) Entry of Order of Suspension for Nonpayment of Dues 

Whenever it appears that a member has failed to comply with the 
rules regarding payment of the annual membership fee and any late 
fees imposed pursuant to Rule .0903(a) above, and that more than 60 
days have passed from service of the notice to show cause, the coun- 
cil may enter an order suspending the member from the practice of 
law. The order shall be effective when entered by the council. A copy 
of the order shall be served on the member pursuant to Rule 4 of the 
North Carolina Rules of Civil Procedure and may be served by a State 
Bar investigator or any other person authorized by Rule 4 of the 
North Carolina Rules of Civil Procedure to serve process. 


(d) Late Tender of Membership Fees 

If a member tenders the annual membership fee and the $75 late 
fee to the North Carolina State Bar after July 1 of a given year, but 
before a suspension order is entered by the council, no order of sus- 
pension will be entered. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-34 
Readopted Effective December 8, 1994 


.0904 Reinstatement After Suspension for Failure to Pay 
Fees 


(a) Reinstatement Within 30 Days of Entry of Suspension Order 


A member who has been suspended for nonpayment of annual 
membership fees and/or late fees may petition the secretary for an 
order of reinstatement of the member's license at any time up to 30 
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days after entry of the suspension order. The secretary shall enter an 
order reinstating the member to active status upon receipt of a time- 
ly petition and satisfactory showing by the member of payment of all 
membership fees, late fees and costs. 


(b) Reinstatement More than 30 Days After Entry of Suspension 
Order 


At any time more than 30 days after entry of an order of suspen- 
sion, a member who has been suspended for nonpayment of dues 
and/or late fees may petition the council for an order of reinstate- 
ment. The petition will be filed with the secretary, who will transmit 
a copy to the counsel. 


(c) Contents of Reinstatement Petition 
The petition shall set out facts showing the following: 


(1) that the member has provided all information requested in a 
form to be prescribed by the council and has signed the form 
under oath. 


(2) that the member has the moral qualifications, competency 
and learning in the law required for admission to practice law in 
the state of North Carolina, and that the member's resumption of 
the practice of law will be neither detrimental to the integrity and 
standing of the Bar or the administration of justice nor subver- 
sive of the public interest. 


(3) that the member has paid a $125 reinstatement fee, a $75 late 
fee, all past and current membership fees, plus all costs incurred 
by the North Carolina State Bar in investigating and processing 
the application for reinstatement. 


(d) Procedure 


The petition for reinstatement shall be handled as provided for in 
Rule .0902(c)-(g) of this subchapter, governing petitions for rein- 
statement from inactive status. 


History Note: Statutory Authority G.S. 84-16; G.S. 84-23; 
G.S. 84-34 
Readopted Effective December 8, 1994 


Section .1000 Rules Governing Continuing Legal Education 
Hearings Before the Membership and Fees 
Committee 


.1001 Purpose of these Regulations 


The Rules Governing the Administration of the Continuing Legal 
Education Program direct the Board of Continuing Legal Education 
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to refer two types of matters for determination by the State Bar 
Council after a hearing before the Membership and Fees Committee. 
The first type of matter is that in which the question is whether to 
suspend a member’s license for the member's failing to comply with 
the requirements of the rules. When the board notifies a member of 
an apparent failure to meet the requirements, and the member 
responds, the board may determine that the member has failed to 
comply and that good cause for the failure has not been shown. The 
rules provide that, when the board reaches those conclusions, it 
“shall refer the matter to the council for determination after hearing 
by the Membership and Fees Committee.” Rule .1523 of this 
subchapter. 


The second type of matter referred by the board is that involving 
the question of whether to reinstate a member who has been sus- 
pended for noncompliance. When the board, in considering a petition 
for reinstatement, determines that the deficiency has not been cured 
or that the reinstatement fee has not been paid, the rules provide that 
the board “shall refer the matter to the Membership and Fees Com- 
mittee for hearing.” Rule .1524 of this subchapter. 


The purpose of these rules is to prescribe the standards and 
processes by which the Membership and Fees Committee shal! con- 
duct the hearings and make the determinations contemplated by the 
Rules Governing the Administration of the Continuing Legal Educa- 
tion Program. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C, 711. 
Readopted Effective December 8, 1994 


.1002 Definitions 


(1) “Committee,” unless otherwise indicated, shall mean the 
Membership and Fees Committee of the North Carolina State Bar. 


(2) Other words and phrases shall have the meanings set forth in 
Rule .1501(b) of this subchapter. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 
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.1003 Referral from the Board 


When the board refers a matter to the council for determination 
after a hearing by the committee, the board shall transmit to the 
committee 


(1) a notice of referral from the board to the committee, clearly 
identifying the member whose license is in question and the 
nature of the matter being referred; 


(2) copies of all relevant written materials accumulated or creat- 
ed by the board; 


(3) copies of all written materials submitted to the board by the 
member whose license is in question; 


(4) a written statement of the board's findings and determina- 
tions in the matter that is being referred. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


.1004 Time of Hearing 


A matter referred to the committee for hearing shall be heard not 
less than 30 days and not more than 90 days after the date the notice 
of referral is received from the board by the committee. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


.1005 Notice of Hearing 


(a) Time of Notice to Member—A member with respect to whom 
a matter has been referred for hearing shall receive notice of the 
hearing at least 20 days prior to the hearing. 


(b) Service of Notice on Member—tThe notice of hearing shall be 
served on the member by registered mail. 


(c) Content of Notice to Member—tThe notice of the hearing shall 
include 


(1) notice of the date, time, and place of the hearing; 


(2) notice to the member that he or she may submit for consid- 
eration written materials, including a written statement of expla- 
nation, at any time prior to or during the hearing; 
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(3) notice to the member that he or she may personally appear 
and be heard during the hearing; 


(4) notice to the member that he or she may be represented by 
counsel at the hearing. 


(d) Notice to the Board—Notice shall be transmitted to the board 
at least 20 days prior to the hearing of the date, time, and place of the 
hearing. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Suprerne Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


.1006 The Hearing 


(a) Nature of Inquiry: Suspension—When the matter being heard 
involves the question of whether a member’s license shall be sus- 
pended for noncompliance, the purpose of the hearing shall be to 
determine, as a matter of fact, 


(1) whether the member was in compliance with the require- 
ments of the rules at the time the board made its determination; 


(2) if the member was not in compliance, whether there is good 
cause why his or her license should not be suspended. 


(b) Nature of Inquiry: Reinstatement—When the matter being 
heard involves the question of whether the license of a suspended 
member shall be reinstated, the purpose of the hearing shall be to 
determine, as a matter of fact, 


(1) whether the continuing legal education deficiency which gave 
rise to the member’s suspension had been cured at the time the 
board made its determination that it had not been cured; 


(2) if the deficiency had been cured at the time the board made 
its determination, whether the suspended member had paid the 
required reinstatement fee at the time the board made its 
determination. 


(c) The Forum—A matter before the committee for a hearing 
shall be heard by a panel of three members of the committee, one of 
whom shall serve as the presiding member, designated as provided in 
Rule .1007 of this subchapter. 


(d) Member’s Right to be Heard—A member whose license is the 
subject of a hearing shall have the right to 
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(1) appear personally at the hearing; 


(2) speak and be heard at the hearing on any aspect of the mat- 
ter being heard; | 


(3) submit for consideration relevant written materials, including 
a written statement of explanation, at any time prior to or during 
the hearing; 


(4) be represented by counsel at the hearing. 
(e) Information from the Board 


(1) The panel shall consider the written materials described in 
Rule .1003 of this subchapter transmitted by the board to the 
committee. 


(2) A member of the board, or other person authorized by the 
board, may attend the hearing and may present oral or written 
information and argument on any aspect of the matter being 
heard. 


(f) Effect of Board’s Findings on Issues of Accreditation and 
Approval—When the board has determined that a member has failed 
to comply with the requirements of the rules or that a suspended 
member has failed to cure a deficiency, upon its finding that credits 
essential to compliance or reinstatement were acquired in a course 
or program that was not properly accredited or approved, 


(1) the board’s finding that the course or program was not prop- 
erly accredited or approved shall be presumed by the panel to be 
correct; and 


(2) the member may rebut the presumption of correctness by sat- 
isfying the panel that the course or program had in fact been 
properly accredited or approved; or 


(3) the member may rebut the presumption of correctness by sat- 
isfying the panel that the board acted contrary to its rules in fail- 
ing to accredit or approve the course or program. 


(g) Deliberations of the Panel—The panel shall conduct its delib- 
erations, make its determinations, and adopt its recommendations in 
private. 


(h) Decision of the Panel—The panel shall consider a matter in 
accord with the process described in Rules .1008 and .1009 of this 
subchapter and shall put its determinations and recommendations in 
writing. 
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History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


.1007 The Panel 


(a) Assignment of Matter to Panel—A matter referred by the 
board for hearing and determination shall be assigned to a panel for 
hearing. 


(b) Members of the Panel-—A hearing panel shall consist of three 
members of the committee. 


(c) Designation of Members—The members of a hearing panel 
shall be designated by the chairperson of the committee. 


(d) Designation of Presiding Member—The chairperson of the. 
committee shall designate one of the three members of a panel to 
serve as the presiding member. 


(e) Duties of Presiding Member—The presiding member shall 
(1) timely schedule the hearing; 


(2) assure that proper and timely notice of hearing is given to 
the member and the board; 


(3) preside at the hearing and rule on any question of proce- 
dure that may arise; 


(4) preside at the deliberations of the panel; 


(5) sign the written determinations and recommendations of 
the panel; 


(6) report the panel’s determinations and recommendations 
to the committee. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


.1008 Suspension Hearing: Process for Determining a Mat- 
ter Involving the Question of Suspension 


When the matter before the panel is one involving the question of 
whether a member shall be suspended for failing to comply with the 
requirements of the rules, the panel shall proceed as follows: 
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(a) Examination for Basis for Noncompliance Determination— 
The panel first shall examine the written information transmitted 
by the board to the committee, and shall determine whether that 
information provides a basis for the board’s determination that 
the member had failed to comply with the requirements of the 
rules at the time the board made its determination. 


(b) When There Is No Basis for Noncompliance Determination— 
If the written information from the board provides no basis for a 
determination of noncompliance, the panel shall determine that 
the member is in compliance and shall report to the committee a 
recommendation that the member not be suspended. 


(c) When There Is Some Basis for Noncompliance Determina- 
tion—If the written information from the board provides some 
basis for a determination of noncompliance, the panel then shall 
consider all information submitted to the panel or to the board 
by the member bearing on the issue of whether the member was 
in compliance with the requirements of the rules at the time the 
board made its determination. 


(d) Assessing the Information on the Issue of Compliance 


(1) Based on all the information before it, the panel shall 
determine whether it is persuaded that the member was not 
in compliance with the requirements of the rules at the time 
the board made its determination. 


(2) In assessing the information on compliance, when the 
board’s determination of noncompliance is based upon its 
finding that credits essential to compliance were acquired in 
a course or program that was not properly accredited or 
approved, the panel shall give that finding and any rebuttal 
information from the member the consideration described in 
Rule .1006(f) of this subchapter. 


(e) When the Panel Makes a Determination of Compliance—If 
the panel is not persuaded that the member was not in compli- 
ance with the requirements of the rules at the time the board 
made its determination it shall determine that the member is in 
compliance and shall report to the committee a recommendation 
that the member not be suspended. 


(f) When the Panel Makes a Determination of Noncompliance— 
If the panel is persuaded that the member was not in compliance 
with the requirements of the rules at the time the board made its 
determination, the panel then shall consider all information sub- 
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mitted to the panel or to the board by the member and submitted 
by the board to the panel bearing on the issue of whether there is 
good cause why the member’s license should not be suspended. 


(g) When the Panel Determines That There Is Good Cause—TIf the 
panel is satisfied that there is good cause that the member's 
license should not be suspended, it shall determine that there is 
good cause and shall report to the committee a recommendation 
that the member's license not be suspended. 


(h) When the Panel Determines That There Is Not Good Cause— 
If the panel is not satisfied that there is good cause why the mem- 
ber’s license should not be suspended, it shall determine that 
there is not good cause and shall report to the committee a rec- 
ommendation that the member’s license be suspended. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 7il. 
Readopted Effective December 8, 1994 


.1009 Reinstatement Hearing: Process for Determining a 
Matter Involving the Question of Reinstatement 


When the matter before the panel is one involving the question of 
whether a suspended member shall be reinstated following a suspen- 
sion for noncompliance with the rules, the panel shall proceed as 
follows: 


(a) Examination of the Basis for Determination That Deficiency 
Not Cured—The panel first shall examine the written informa- 
tion transmitted by the board to the committee and shall deter- 
mine whether that information provides a basis for the board’s 
determination that the deficiency for which the member’s license 
was suspended had not been cured at the time the board made its 
determination. 


(b) When There Is No Basis for Determination That Deficiency 
Not Cured—If the written information from the board provides 
no basis for a determination that the suspended member's defi- 
ciency had not been cured at the time the board made its deter- 
mination, the panel shall determine that the deficiency had been 
cured and shall report to the committee a recommendation that 
the suspended member be reinstated. 


(c) When There Is Some Basis for Determination That Deficiency 
Not Cured—If the written information from the board provides 
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some basis for a determination that the suspended member’s 
deficiency had not been cured at the time the board made its 
determination, the panel shall consider all information submitted 
to the panel or to the board by the member bearing on the issue 
of whether the deficiency had been cured at the time the board 
made its determination. 


(d) Assessing the Information on the Issue of Cure 


(1) Based upon all the information before it, the panel shall 
determine whether it is persuaded that the suspended mem- 
ber’s deficiency had not been cured at the time the board 
made its determination. 


(2) In assessing the information on cure, when the board’s 
determination that the deficiency had not been cured is 
based upon its finding that credits essential to cure were 
acquired in a course or program that was not properly 
accredited or approved, the panel shall give that finding and 
any rebuttal information from the member the consideration 
described in Rule .1006(f) of this subchapter. 


(e) When the Panel Determines That the Deficiency Had Not 
Been Cured—lIf the panel is persuaded that the suspended mem- 
ber’s deficiency had not been cured at the time the board made 
its determination, it shall determine that the deficiency had not 
been cured and shall report to the committee a recommendation 
that the suspended member not be reinstated. 


(f) When the Panel Determines That the Deficiency Had Been 
Cured—lIf the panel is persuaded that the suspended member’s 
deficiency had been cured at the time the board made its deter- 
mination, it shall determine that the deficiency had been cured 
and then shall consider all information submitted to the panel or 
to the board by the member and all information submitted by the 
board to the panel bearing on the issue of whether the reinstate- 
ment fee had been paid at the time the board made its 
determination. 


(g) When the Panel Determines That Reinstatement Fee Had 
Been Paid—If the panel is not persuaded that the reinstatement 
fee had not been paid at the time the board made its determina- 
tion, the panel shall determine that the fee had been paid and 
shall report to the committee a recommendation that the mem- 
ber be reinstated. 


(h) When the Panel Determines That Reinstatement Fee Had Not 
Been Paid—If the panel has determined that the reinstatement 
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fee had not been paid at the time the board made its determina- 
tion, the panel shall determine that the fee had not been paid and 
shall report to the committee a recommendation that the mem- 
ber not be reinstated. 


(i) When the Member Submits Information Indicating Remedial 
Intervening Events—When a suspended member submits infor- 
mation indicating that, after the board’s determination and prior 
to the hearing before the panel, the suspended member cured the 
deficiency (if failure to cure was a basis for the denial), the panel 
shall remand the matter to the board with a request that it recon- 
sider the matter in light of the new information. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


-1010 Report by the Panel to the Committee 


(a) Report by the Panel——At the first meeting of the committee 
following a panel's hearing a matter, the panel shall report to the 
committee its determinations and recommendations. 


(b) When Report Recommends Reinstatement or No Suspen- 
sion—If the panel reports to the committee, in a matter involving the 
question of suspension, a recommendation that the member not be 
suspended, or, in a matter involving the question of reinstatement, a 
recommendation that the member be reinstated, the committee shall 
accept the report, and the panel’s recommendation shall be the rec- 
ommendation of the committee. 


(c) When Report Recommends Suspension or No Reinstate- 
ment—lIf the panel reports to the committee, in a matter involving the 
question of suspension, a recommendation that the member be sus- 
pended, or, in a matter involving the question of reinstatement, a rec- 
ommendation that the member not be reinstated, the committee shall 
consider the information reported by the panel and shall determine 
whether there is any basis for the panel’s recommendation. 


(d) When Information Contains No Basis for Panel’s Recommen- 
dation—If the information reported by the panel contains no basis 
for the panel’s recommendation of suspension or its recommenda- 
tion of no reinstatement, the committee shall reject the panel’s rec- 
ommendation and shall recommend, in a suspension matter, that the 
member not be suspended or, in a reinstatement matter, that the 
member be reinstated. 
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(e) When Information Contains Some Basis for Panel’s Recom- 
mendation—lIf the information reported by the panel contains some 
basis for the panel's recommendation of suspension, or its recom- 
mendation of no reinstatement, the committee shall accept the 
panel’s recommendation and shall recommend, in a suspension mat- 
ter, that the member be suspended or, in a reinstatement matter, that 
the member not be reinstated. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


.1011 Report by the Committee to the Council 


At the first meeting of the council following the committee's 
receiving the report of a panel on a matter, the committee shall 
report to the council for final action the committee’s recommenda- 
tion in the matter. 


History Note: Statutory Authority G.S. 84-23; Order of the North 
Carolina Supreme Court, dated October 7, 1987, 318 
N.C. 711. 
Readopted Effective December 8, 1994 


Section .1100 Reserved 
Section .1200 Reserved 


Section .1300 Rules Governing the Administration of the Plan 
for Interest on Lawyers’ Trust Accounts 
(IOLTA) 


.1301 Purpose 


The IOLTA Board of Trustees (board) shall carry out the provi- 
sions of the Plan for Disposition of Funds Received by the North Car- 
olina State Bar from Interest on Trust Accounts. The plan is: Any 
funds remitted to the North Carolina State Bar from depository insti- 
tutions by reason of interest earned on trust accounts established by 
lawyers pursuant to Rule 10.3 of the Rules of Professional Conduct 
shall be deposited by the North Carolina State Bar through the board 
in a special account or accounts which shall be segregated from 
other funds of whatever nature received by the State Bar. 


The funds received, and any interest, dividends, or other pro- 
ceeds received thereafter with respect to these funds shall be used 
for programs concerned with the improvement of the administration 
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of justice, under the supervision and direction of the board estab- 
lished under this plan to administer the funds. The board will award 
grants under the six categories approved by the North Carolina 
Supreme Court being mindful of its tax exempt status and the IRS 
rulings that private interests of the legal profession are not to be 
funded with IOLTA funds. 


The programs for which the funds may be utilized shall consist of 
(1) providing civil legal services for indigents; 


(2) establishment and maintenance of lawyer referral system in 
order to assure that persons in need of legal services can obtain 
such services from a qualified attorney; 


(3) enhancement and improvement of grievance and disciplinary 
procedures to protect the public more fully from incompetent or 
unethical attorneys; 


(4) development of a client security fund to protect the public 
from loss due to dishonest or fraudulent practices on the part of 
lawyers; 


(5) development and maintenance of a fund for student loans to 
enable meritorious persons to obtain a legal education when oth- 
erwise they would not have adequate funds for this purpose; 


(6) such other programs designed to improve the administration 
of justice as may from time to time be proposed by the board and 
approved by the Supreme Court of North Carolina. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


1302 Jurisdiction: Authority 


The Board of Trustees of the North Carolina State Bar Plan for 
Interest on Lawyers’ Trust Accounts (IOLTA) is created as a standing 
committee by the North Carolina State Bar Council pursuant to 
Chapter 84 of the North Carolina General Statutes for the disposition 
of funds received by the North Carolina State Bar from interest on 
trust accounts. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1303 Operational Responsibility 


The responsibility for operating the program of the board rests 
with the governing body of the board, subject to the statutes govern- 
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ing the practice of law, the authority of the council and the rules of 
governance of the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1304 Size of Board 


The board shall have nine members, at least six of whom must be 
attorneys in good standing and authorized to practice law in the state 
of North Carolina. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1305 Lay Participation 


The board may have no more than three members who are not 
licensed attorneys. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1306 Appointment of Members; When; Removal 


The members of the board shall be appointed by the Council of 
the North Carolina State Bar. The July quarterly meeting is when the 
appointments are made. Vacancies occurring by reason of death, res- 
ignation or removal shall be filled by appointment of the council at 
the next quarterly meeting following the event giving rise to the 
vacancy, and the person so appointed shall serve for the balance of 
the vacated term. Any member of the board may be removed at any 
time by an affirmative vote of a majority of the members of the coun- 
cil in session at a regularly called meeting. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1307 Term of Office 


Each member who is appointed to the board shall serve for a 
term of three years beginning on September 1. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1308 Staggered Terms 


It is intended that members of the board shall be elected to stag- 
gered terms such that three members are appointed in each year. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1309 Succession 


Each member of the board shall be entitled to serve for two full 
three-year terms. No member shall serve more than two consecutive 
three-year terms, in addition to service prior to the beginning of a full 
three-year term, without having been off the board for at least three 
years. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1310 Appointment of Chairperson 


The chairperson of the board shall be appointed from time to 
time as necessary by the council. The term of such individual as 
chairperson shall be for one year. The chairperson may be reap- 
pointed thereafter during his or her tenure on the board. The chair- 
person shall preside at all meetings of the board, shall prepare and 
present to the council the annual report of the board, and generally 
shall represent the board in its dealings with the public. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1311 Appointment of Vice-Chairperson 


The vice-chairperson of the board shall be appointed from time 
to time as necessary by the council. The term of such individual as 
vice-chairperson shall be one year. The vice-chairperson may be 
reappointed thereafter during tenure on the board. The vice- 
chairperson shall preside at and represent the board in the absence 
of the chairperson and shall perform such other duties as may be 
assigned to him or her by the chairperson or by the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1312 Source of Funds 


Funding for the program carried out by the board shall come 
from funds remitted from depository institutions by reason of inter- 
est earned on trust accounts established by lawyers pursuant to Rule 
10.3 of the Rules of Professional Conduct, voluntary contributions 
from lawyers, and interest, dividends or other proceeds earned on 
the board’s funds from investments. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1313 Fiscal Responsibility 


All funds of the board shall be considered funds of the North Car- 
olina State Bar, with the beneficial interest in those funds being 
vested in the board for grants to qualified applicants in the public 
interest, less administrative costs. These funds shall be administered 
and disbursed by the board in accordance with rules or policies 
developed by the North Carolina State Bar and approved by the 
North Carolina Supreme Court. The funds shall be used to pay the 
administrative costs of the IOLTA program and to fund grants 
approved by the board under the six categories approved by the 
North Carolina Supreme Court as outlined above. 


(a) Maintenance of Accounts: Audit—The funds of the IOLTA 
program shall be maintained in a separate account from funds of the 
North Carolina State Bar such that the funds and expenditures there- 
from can be readily identified. The accounts of the board shall be 
audited on an annual basis. The audit will be conducted after the 
books are closed at a time determined by the auditors, but not later 
than March 31 of the year following the year for which the audit is to 
be conducted. 


(b) Investment Criteria—The funds of the board shall be han- 
dled, invested and reinvested in accordance with investment policies 
adopted by the Council of the North Carolina State Bar for handling 
of dues, rents, and other revenues received by the North Carolina 
State Bar in carrying out its official duties. 


(c) Disbursements—Disbursement of funds of the board in the 
nature of grants to qualified applicants in the public interest, less 
administrative costs, shall be made by the board in accordance with 
policies developed by the North Carolina State Bar and approved by 
the North Carolina Supreme Court. The board shall adopt an annual 
operational budget and disbursements shall be made in accordance 
with the budget as adopted. The board shall determine the signato- 
ries on the IOLTA accounts. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1314 Meetings 


The board by resolution may set regular meeting dates and 
places. Special meetings of the board may be called at any time upon 
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notice given by the chairperson, the vice-chairperson or any two 
members of the board. Notice of meeting shall be given at least two 
days prior to the meeting by mail, telegram, facsimile transmission, 
or telephone. A quorum of the board for conducting its official busi- 
ness shall be a majority of the total membership of the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1315 Annual Report 


The board shall prepare at least annually a report of its activities 
and shall present same to the council one month prior to its annual 
meeting. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1316 Severability 


If any provision of this plan or the application thereof is held 
invalid, the invalidity does not affect other provisions or application 
of the plan which can be given effect without the invalid provision or 
application, and to this end the provisions of the plan are severable. 


History Note: Statutory Authority G.S. 34-23 
Readopted Effective December 8, 1994 


Section .1400 Rules Governing the Administration of the 
Client Security Fund of the North Carolina 
State Bar 


.1401 Purpose; Definitions 


(a) The Client Security Fund of the North Carolina State Bar was 
established by the Supreme Court of North Carolina pursuant to an 
order dated August 29, 1984. The fund is a standing committee of the 
North Carolina State Bar Council pursuant to an order of the 
Supreme Court dated October 10, 1984, as amended. Its purpose is to 
reimburse, in whole or in part in appropriate cases and subject to the 
provisions and limitations of the Supreme Court’s orders and these 
rules, clients who have suffered financial loss as the result of dis- 
honest conduct of lawyers engaged in the private practice of law in 
North Carolina, which conduct occurred on or after January 1, 1985. 


(b) As used herein the following terms have the meaning 
indicated. 
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(1) “Applicant” shall mean a person who has suffered a reim- 
bursable loss because of the dishonest conduct of an attorney 
and has filed an application for reimbursement. 


(2) “Attorney” shall mean an attorney who, at the time of alleged 
dishonest conduct, was licensed to practice law by the North 
Carolina State Bar. The fact that the alleged dishonest conduct 
took place outside the state of North Carolina does not neces- 
sarily mean that the attorney was not engaged in the practice of 
law in North Carolina. 


(3) “Board” shall mean the Board of Trustees of the Client Secu- 
rity Fund. 


(4) “Council” shall mean the North Carolina State Bar Council. 


(5) “Dishonest conduct” shall mean wrongful acts committed by 
an attorney against an applicant in the nature of embezzlement 
from the applicant or the wrongful taking or conversion of 
monies or other property of the applicant, which monies or other 
property were entrusted to the attorney by the applicant by rea- 
son of an attorney-client relationship between the attorney and 
the applicant or by reason of a fiduciary relationship between the 
attorney and the applicant customary to the practice of law. 


(6) “Fund” shall mean the Client Security Fund of the North Car- 
olina State Bar. 


(7) “Reimbursable losses” shall mean only those losses of money 
or other property which meet all of the following tests: 


(A) the dishonest conduct which occasioned the loss 
occurred on or after January 1, 1985; 


(B) the loss was caused by the dishonest conduct of an attor- 
ney acting either as an attorney for the applicant or in a fidu- 
ciary capacity for the benefit of the applicant customary to 
the private practice of law in the matter in which the loss 
arose; 


(C) the applicant has exhausted all viable means to collect 
applicant’s losses and has complied with these rules. 


(8) The following shall not be deemed “reimbursable losses”: 


(A) losses of spouses, parents, grandparents, children and 
siblings (including foster and half relationships), partners, 
associates or employees of the attorney(s) causing the 
losses; 
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(B) losses covered by any bond, security agreement or insur- 
ance contract, to the extent covered thereby; 


(C) losses incurred by any business entity with which the 
attorney or any person described in Rule .1401(b)(8)(A) 
above is an officer, director, shareholder, partner, joint ven- 
turer, promoter or employee; 


(D) losses, reimbursement for which has been otherwise 
received from or paid by or on behalf of the attorney who 
committed the dishonest conduct; 


(E) losses arising in investment transactions in which there 
was neither a contemporaneous attorney-client relationship 
between the attorney and the applicant nor a contemporane- 
ous fiduciary relationship between the attorney and the 
applicant customary to the practice of law. By way of illus- 
tration but not limitation, for purposes of this rule (Rule 
.1401 (b)(8)(E)), an attorney authorized or permitted by a 
person or entity other than the applicant as escrow or simi- 
lar agent to hold funds deposited by the applicant for invest- 
ment purposes shall not be deemed to have a fiduciary rela- 
tionship with the applicant customary to the practice of law. 


(9) “State Bar” shall mean the North Carolina State Bar. 


(10) “Supreme Court” shall mean the North Carolina Supreme 
Court. 


(11) “Supreme Court orders” shall mean the orders of the 
Supreme Court dated August 29, 1984, and October 10, 1984, as 
amended, authorizing the establishment of the Client Security 
Fund of the North Carolina State Bar and approving the rules of 
procedure of the Fund. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


1402 Jurisdiction: Authority 


(a) Chapter 84 of the General Statutes vests in the State Bar 
authority to control the discipline, disbarment, and restoration of 
licenses of attorneys; to formulate and adopt rules of professional 
ethics and conduct; and to do all such things necessary in the fur- 
therance of the purposes of the statutes governing the practice of the 
law as are not themselves prohibited by law. G.S. 84-22 authorizes the 
State Bar to establish such committees, standing or special, as from 
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time to time the council deems appropriate for the proper discharge 
of its duties; and to determine the number of members, composition, 
method of appointment or election, functions, powers and duties, 
structure, authority to act, and other matters relating to such com- 
mittees. The rules of the State Bar, as adopted and amended from 
time to time, are subject to approval by the Supreme Court under 
G.S. 84-21, 


(bo) The Supreme Court orders, entered in the exercise of the 
Supreme Court’s inherent power to supervise and regulate attorney 
conduct, authorized the establishment of the Fund, as a standing 
committee of the council, to be administered by the State Bar under 
rules and regulations approved by the Supreme Court. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1403 Operational Responsibility 


The responsibility for operating the Fund and the program of the 
board rests with the board, subject to the Supreme Court orders, the 
statutes governing the practice of law, the authority of the council, 
and the rules of the board. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1404 Size of Board 


The board shall have five members, four of whom must be attor- 
neys in good standing and authorized to practice law in the state of 
North Carolina. | 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1405 Lay Participation 
The board shall have one member who is not a licensed attorney. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 
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.1406 Appointment of Members; When; Removal 


The members of the board shall be appointed by the council. Any 
member of the board may be removed at any time by the affirmative 
vote of a majority of the members of the council at a regularly called 
meeting. Vacancies occurring by reason of death, disability, resigna- 
tion, or removal of a member shall be filled by appointment of the 
president of the State Bar with the approval of the council at its next 
quarterly meeting following the event giving rise to the vacancy, and 
the person so appointed shall serve for the balance of the vacated 
term. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1407 Term of Office 


Each member who is appointed to the board, other than a mem- 
ber appointed to fill a vacancy created by the death, disability, 
removal or resignation of a member, shall serve for a term of five 
years beginning as of the first day of the month following the date 
upon which the appointment is made by the council. A member 
appointed to fill a vacancy shall serve the remainder of the vacated 
term. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1408 Staggered Terms 


It is intended that members of the board shall be elected to stag- 
gered terms such that one member is appointed in each year. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1409 Succession 


Each member of the board shall be entitled to serve for one full 
five-year term. A member appointed to fill a vacated term may be 
appointed to serve one full five-year term immediately following the 
expiration of the vacated term but shall not be entitled as of right to 
such appointment. No person shall be reappointed to the board until 
the expiration of three years following the last day of the previous 
term of such person on the board. 
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History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1410 Appointment of Chairperson 


The chairperson of the board shall be appointed from the mem- 
bers of the board annually by the council. The term of the chairper- 
son shall be one year. The chairperson may be reappointed by the 
council thereafter during tenure on the board. The chairperson shall 
preside at all meetings of the board, shall prepare and present to the 
council the annual report of the board, and generally shall represent 
the board in its dealings with the public. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1411 Appointment of Vice-Chairperson 


The vice-chairperson of the board shall be appointed from the 
members of the board annually by the council. The term of the vice- 
chairperson shall be one year. The vice chairperson may be reap- 
pointed by the council thereafter during tenure on the board. The 
vice-chairperson shall preside at and represent the board in the 
absence of the chairperson and shall perform such other duties as 
may be assigned to him by the chairperson or by the board. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1412 Source of Funds 


Funds for the program carried out by the board shall come from 
assessments of members of the State Bar as ordered by the Supreme 
Court, from voluntary contributions, and as may otherwise be 
received by the Fund. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


1413 Fiscal Responsibility 


All funds of the board shall be considered funds of the State Bar 
and shall be maintained, invested, and disbursed as follows: 


(a) Maintenance of Accounts; Audit—The State Bar shall main- 
tain a separate account for funds of the board such that such 
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funds and expenditures therefrom can be readily identified. The 
accounts of the board shall be audited annually in connection 
with the audits of the State Bar. 


(b) Investment Criteria—The funds of the board shall be kept, 
invested, and reinvested in accordance with investment policies 
adopted by the council for dues, rents, and other revenues 
received by the State Bar in carrying out its official duties. In no 
case shall the funds be invested or reinvested in investments 
other than such as are permitted to fiduciaries under the Gener- 
al Statutes of North Carolina. 


(c) Disbursement—Disbursement of funds of the board shall be 
made by or under the direction of the secretary of the State Bar. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1414 Meetings 


The annual meeting of the board shall be held in October of each 
year in connection with the annual meeting of the State Bar. The 
board by resolution may set other regular meeting dates and places. 
Special meetings of the board may be called at any time upon notice 
given by the chairperson, the vice-chairperson, or any two members 
of the board. Notice of meeting shall be given at least two days prior 
to the meeting by mail, telegram, facsimile transmission or tele- 
phone. A quorum of the board for conducting its official business 
shall be a majority of the members serving at a particular time. Writ- 
ten minutes of all meetings shall be prepared and maintained. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


1415 Annual Report 


The board shall prepare at least annually a report of its activities 
and shall present the same to the council at the annual meeting of the 
State Bar. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 
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.1416 Appropriate Uses of the Client Security Fund 


(a) The board may use or employ the Fund for any of the follow- 
ing purposes within the scope of the board’s objectives as heretofore 
outlined: 


(1) to make reimbursements on approved applications as herein 
provided; 


(2) to purchase insurance to cover such losses in whole or in part 
as is deemed appropriate; 


(3) to invest such portions of the Fund as may not be needed cur- 
rently to reimburse losses, in such investments as are permitted 
to fiduciaries by the General Statutes of North Carolina; 


(4) to pay the administrative expenses of the board, including 
employment of counsel to prosecute subrogation claims. 


(b) The board with the authorization of the council shall, in the 
name of the North Carolina State Bar, enforce any claims which the 
board may have for restitution, subrogation, or otherwise, and may 
employ and compensate consultants, agents, legal counsel, and such 
other employees as it deems necessary and appropriate. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1417 Applications for Reimbursement 


(a) The board shall prepare a form of application for reimburse- 
ment which shall require the following minimum information, and 
such other information as the board may from time to time specify: 


(1) the name and address of the applicant; 


(2) the name and address of the attorney who is alleged to have 
engaged in dishonest conduct; 


(3) the amount of the alleged loss for which application is made; 


(4) the date on or period of time during which the alleged loss 
occurred; 


(5) a general statement of facts relative to the application; 


(6) a description of any relationship between the applicant and 
the attorney of the kinds described in Rules .1401 (b)(8)(A) and 
(C) of this subchapter; 
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(7) verification by the applicant; 
(8) all supporting documents, including 
(A) copies of any court proceedings against the attorney; 


(B) copies of all documents showing any reimbursement or 
receipt of funds in payment of any portion of the loss. 


(b) The application shall contain the following statement in bold- 
face type: 


“IN ESTABLISHING THE CLIENT SECURITY FUND PURSUANT 
TO ORDER OF THE SUPREME COURT OF NORTH CAROLINA, 
THE NORTH CAROLINA STATE BAR DID NOT CREATE OR 
ACKNOWLEDGE ANY LEGAL RESPONSIBILITY FOR THE 
ACTS OF INDIVIDUAL ATTORNEYS IN THE PRACTICE OF 
LAW. ALL REIMBURSEMENTS OF LOSSES FROM THE CLIENT 
SECURITY FUND SHALL BE A MATTER OF GRACE IN THE 
SOLE DISCRETION OF THE BOARD ADMINISTERING THE 
FUND AND NOT A MATTER OF RIGHT. NO APPLICANT OR 
MEMBER OF THE PUBLIC SHALL HAVE ANY RIGHT IN THE 
CLIENT SECURITY FUND AS A THIRD PARTY BENEFICIARY 
OR OTHERWISE.” 


(c) The application shall be filed in the office of the State Bar in 
Raleigh, North Carolina, attention Client Security Fund Board, and a 
copy shall be transmitted by such office to the chairperson of the 
board. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1418 Processing Applications 


(a) The board shall cause an investigation of all applications filed 
with the State Bar to determine whether the application is for a reim- 
bursable loss and the extent, if any, to which the application should 
be paid from the Fund. 


(b) The chairperson of the board shall assign each application to 
a member of the board for review and report. Wherever possible, the 
member to whom such application is referred shall practice in the 
county wherein the attorney practices or practiced. 


(c) A copy of the application shall be served upon or sent by reg- 
istered mail to the last known address of the attorney who it is 
alleged committed an act of dishonest conduct. 
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(d) After considering a report of investigation as to an applica- 
tion, any board member may request that testimony be presented 
concerning the application. In all cases, the alleged defalcating attor- 
ney or his or her representative will be given an opportunity to be 
heard by the board if the attorney so requests. 


(e) The board shall operate the Fund so that, taking into account 
assessments ordered by the Supreme Court but not yet received and 
anticipated investment earnings, a principal balance of approximate- 
ly $1,000,000 is maintained. Subject to the foregoing, the board shall, 
in its discretion, determine the amount of loss, if any, for which each 
applicant should be reimbursed from the Fund. In making such deter- 
mination, the board shall consider, inter alia, the following: 


(1) the negligence, if any, of the applicant which contributed to 
the loss; 


(2) the comparative hardship which the applicant suffered 
because of the loss; 


(3) the total amount of reimbursable losses of applicants on 
account of any one attorney or firm or association of attorneys; 


(4) the total amount of reimbursable losses in previous years for 
which total reimbursement has not been made and the total 
assets of the Fund; 


(5) the total amount of insurance or other source of funds avail- 
able to compensate the applicant for any reimbursable loss. 


(f) The board may, in its discretion, allow further reimbursement 
in any year of a reimbursable loss reimbursed in part by it in prior 
years. 


(g) Provided, however, and the foregoing notwithstanding, in no 
case shall the Fund reimburse the otherwise reimbursable losses 
sustained 


(1) by any one applicant as a result of the dishonest conduct of 
one attorney in an amount in excess of $60,000, or 


(2) by all applicants as the result of the dishonest conduct of one 
attorney in amounts, in the aggregate, in excess of $100,000. The 
foregoing limitations shall apply in those cases in which the first 
claim alleging dishonest conduct of an attorney is filed after June 
26, 1992. 


(h) No reimbursement shall be made to any applicant unless 
reimbursement is approved by a majority vote of the entire board at 
a duly held meeting at which a quorum is present. 
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(i) No attorney shall be compensated by the board for prosecut- 
ing an application before it. 


(j) An applicant may be advised of the status of the board’s con- 
sideration of the application and shall be advised of the final deter- 
mination of the board. 


(k) (1) If the board receives, or believes that it may receive, 
claims from more than one applicant based upon alleged dishonest 
conduct of one attorney in amounts, in the aggregate, exceeding 
$100,000, the board may, in its discretion, publish written notice (the 
“notice”) in a newspaper published, or of general circulation, in the 
county in which the attorney whose dishonest conduct is the subject 
of such claims maintained such attorney’s last known office. Such 
notice shall state that any claim based on the alleged dishonest con- 
duct of such attorney must be presented in writing to the board with- 
in one year following the first date of publication of the notice or 
such claims will be barred. The notice shall be substantially in the 
following form: 


Before the Client Security Fund 

of the North Carolina State Bar 
In the Matter of Notice of Deadline 
(NAME OF ATTORNEY) for Claims 


Notice Is HEREBY GIVEN that the Board of Trustees (the “board”) 
of the Client Security Fund (the “Fund”) of the North Carolina State 
Bar will consider claims for reimbursement of losses sustained by 
clients of [NAME OF ATTORNEY], who formerly maintained an office for 
the practice of law at (OFFICE ADpDREss]. If you have or believe you 
may have sustained a loss as a result of dishonest conduct of [NAME 
oF ATTORNEY], you should promptly contact the Fund by calling or 
writing: 


The Client Security Fund 
P.O. Box 25908 

Raleigh, NC 27611 

Tel: 919/828-4620 


Any claim must be filed in writing on forms available upon request 
from the Fund on or before [DATE WHICH IS ONE YEAR FOLLOWING DATE 
NOTICE IS PUBLISHED]. Any claims not filed on or before such date shall 
be barred and not be considered by the board. Reimbursement of 
losses is a matter of grace in the sole discretion of the board and not 
a matter of right. 
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This the day of [MonTuH], [YEAR]. 
By order of the Board of Trustees 


/s/ [NAME], Secretary 
The Client Security Fund of 
The North Carolina State Bar 


(2) If the notice is published as provided herein, the board 
shall not reimburse any applicants for claims based upon alleged dis- 
honest conduct of the attorney named in the notice until after the 
expiration of the deadline for filing written claims stated in the 
notice. 


(3) If the notice is published as provided herein, after expira- 
tion of the deadline for claims stated in the notice, the board shall 
consider all claims properly filed on or before the deadline based 
upon alleged dishonest conduct of the attorney named in the notice. 
If such claims as finally approved for reimbursement by the board, in 
the aggregate, exceed $100,000, the board shall cause to be disbursed 
to each applicant a pro rata portion of $100,000 determined by multi- 
plying $100,000 by a fraction, the numerator of which is the amount 
of the claim of each applicant finally determined by the board to be 
a reimbursable loss in accordance with these rules and the denomi- 
nator of which is the total amount of all claims finally determined by 
the board to be reimbursable losses resulting from the dishonest con- 
duct of the attorney named in the notice, subject to the limitation 
that the board shall not reimburse any applicant in an amount in 
excess of $60,000. 


(4) If the notice is published as provided herein, the board 
shall not consider any claim filed after the deadline based upon 
alleged dishonest conduct of the attorney named in the notice, but 
shall inform the applicant or any attorney representing the applicant 
that the claim is barred and the board is prohibited from considering 
such claim by reason of failure to file such claim within the time 
allowed. 


(5) The board shall request that the State Bar include in any 
press releases announcing the institution of proceedings before, or 
the imposition of discipline by, the Disciplinary Hearing Commission 
based upon dishonest conduct of an attorney, a statement reading as 
follows: 


“Clients of a North Carolina lawyer whose money or property is 
shown to have been misappropriated or embezzled by that 
lawyer may, if timely application is filed, be able to obtain full or 
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partial reimbursement from the Client Security Fund of the North 
Carolina State Bar, which can be contacted by writing P.O. Box 
25908, Raleigh, NC 27611 or calling 919/828-4620.” 


The provisions of Rule .1418(k)(1) through (4) above shall be 
effective notwithstanding the failure of such statement to be includ- 
ed in any press release. 


(1) All applications, proceedings, investigations, and reports 
involving applicants for reimbursement shall be kept confidential 
until and unless the board authorizes reimbursement to the appli- 
cant, or the attorney alleged to have engaged in dishonest conduct 
requests that the matter be made public. All participants involved in 
an application, investigation, or proceeding (including the applicant) 
shall conduct themselves so as to maintain the confidentiality of the 
application, investigation or proceeding. This provision shall not be 
construed to deny relevant information to be provided by the board 
to disciplinary committees or to anyone else to whom the council 
authorizes release of information. 


(m) The board may, in its discretion, for newly discovered evi- 
dence or other compelling reason, grant a request to reconsider any 
application which the board has denied in whole or in part; other- 
wise, such denial is final and no further consideration shall be given 
by the board to such application or another application upon the 
same alleged facts. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1419 Subrogation for Reimbursement 


(a) In the event reimbursement is made to an applicant, the State 
Bar shall be subrogated to the amount reimbursed and may bring an 
action against the attorney or the attorney’s estate either in the name 
of the applicant or in the name of the State Bar. As a condition of 
reimbursement, the applicant may be required to execute a “subro- 
gation agreement” to such effect. Filing of an application constitutes 
an agreement by the applicant that the North Carolina State Bar shall 
be subrogated to the rights of the applicant to the extent of any reim- 
bursement. Upon commencement of an action by the State Bar 
pursuant to its subrogation rights, it shall advise the reimbursed 
applicant at his or her last known address. A reimbursed applicant 
may then join in such action to recover any loss in excess of the 
amount reimbursed by the Fund. Any amounts recovered from the 
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attorney by the board in excess of the amount to which the Fund is 
subrogated, less the board’s actual costs of such recovery, shall be 
paid to or retained by the applicant as the case may be. 


(b) Before receiving a payment from the Fund, the person who is 
to receive such payment or his or her legal representative shall exe- 
cute and deliver to the board a written agreement stating that in the 
event the reimbursed applicant or his or her estate should ever 
receive any restitution from the attorney or his or her estate, the 
reimbursed applicant agrees that the Fund shall be repaid up to the 
amount of the reimbursement from the Fund plus expenses. 


History Note: Authority—-Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


.1420 Authority Reserved by the Supreme Court 


The Fund may be modified or abolished by the Supreme Court. In 
the event of abolition, all assets of the Fund shall be disbursed by 
order of the Supreme Court. 


History Note: Authority—Orders of the North Carolina Supreme 
Court, August 29, 1984, October 10, 1984 
Readopted Effective December 8, 1994 


Section .1500 Rules Governing the Administration of the Con- 
tinuing Legal Education Program 


.1501 Purpose and Definitions 


(a) Purpose 

The purpose of these continuing legal education rules is to 
assist lawyers licensed to practice and practicing law in North 
Carolina in achieving and maintaining professional competence 
for the benefit of the public whom they serve. The North Caroli- 
na State Bar, under Chapter 84 of the General Statutes of North 
Carolina, is charged with the responsibility of providing rules of 
professional conduct and with disciplining attorneys who do not 
comply with such rules. The Rules of Professional Conduct 
adopted by the North Carolina State Bar and approved by the 
Supreme Court of North Carolina require that lawyers adhere to 
important ethical standards, including that of rendering compe- 
tent legal services in the representation of their clients. At a time 
when all aspects of life and society are changing rapidly or 
becoming subject to pressures brought about by change, laws 
and legal principles are also in transition (through additions to 
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the body of law, modifications and amendments) and are increas- 
ing in complexity. One cannot render competent legal services 
without continuous education and training. 


The same changes and complexities, as well as the econom- 
ic orientation of society, result in confusion about the ethical 
requirements concerning the practice of law and the relation- 
ships it creates. The data accumulated in the discipline program 
of the North Carolina State Bar argue persuasively for the estab- 
lishment of a formal program for continuing and intensive train- 
ing in professional responsibility and legal ethics. 


It has also become clear that in order to render legal services 
in a professionally responsible manner, a lawyer must be able to 
manage his or her law practice competently. Sound management 
practices enable lawyers to concentrate on their clients’ affairs 
while avoiding the ethical problems which can be caused by dis- 
organization. These rules therefore provide for the administra- 
tion of a law practice assistance program which is expected to 
emphasize training in law office management. 


It is in response to such considerations that the North Car- 
olina State Bar has adopted these minimum continuing legal edu- 
cation requirements. The purpose of these minimum continuing 
legal education requirements is the same as the purpose of the 
Rules of Professional Conduct themselves—to ensure that the 
public at large is served by lawyers who are competent and main- 
tain high ethical standards. 


(b) Definitions 


(1) “Accredited sponsor” shall mean an organization whose 
entire continuing legal education program has been accredited 
by the Board of Continuing Legal Education. 


(2) “Active member” shall include any person who is licensed to 
practice law in the state of North Carolina and who is an active 
member of the North Carolina State Bar. 


(3) “Approved activity” shall mean a specific, individual legal 
education activity presented by an accredited sponsor or pre- 
sented by other than an accredited sponsor if such activity is 
approved as a legal education activity under these rules by the 
Board of Continuing Legal Education. 


(4) “Board” means the Board of Continuing Legal Education cre- 
ated by these rules. 
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(5) “Continuing legal education” or “CLE” is any legal, judicial or 
other educational activity accredited by the board. Generally, 
CLE will include educational activities designed principally to 
maintain or advance the professional competence of lawyers 
and/or to expand an appreciation and understanding of the pro- 
fessional responsibilities of lawyers. 


(6) “Council” shall mean the North Carolina State Bar Council. 


(7) “Credit hour” means an increment of time of 60 minutes 
which may be divided into segments of 30 minutes or 15 minutes, 
but no smaller. 


(8) “Inactive member” shall mean a member of the North Caroli- 
na State Bar who is on inactive status. 


(9) “In-house continuing legal education” shall mean courses or 
programs offered or conducted by law firms, either individually 
or in connection with other law firms, corporate legal depart- 
ments, or similar entities primarily for the education of their 
members. The board may exempt from this definition those pro- 
grams which it finds 


(A) to be conducted by public or quasi-public organizations 
or associations for the education of their employees or 
members; 


(B) to be concerned with areas of legal education not gener- 
ally offered by sponsors of programs attended by lawyers 
engaged in the private practice of law. 


(10) “Law practice assistance program” shall mean a program 
administered by the board to provide training in the area of law 
office management. 


(11) “Membership and Fees Committee” shall mean the Member- 
ship and Fees Committee of the North Carolina State Bar. 


(12) A “newly admitted active member” is one who becomes an 
active member of the North Carolina State Bar for the first time, 
has been reinstated, or has changed from inactive to active 
status. 


(13) “Practical skills courses” are those courses which are devot- 
ed primarily to instruction of basic practice procedures and tech- 
niques of law as distinct from substantive law. Examples of such 
courses would include preparation of legal documents and cor- 
respondence, and development of specific basic lawyering skills, 
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such as voir dire, jury argument, introducing evidence, and effi- 
cient management of a law office. 


(14) “Professional responsibility” shall mean those courses or 
segments of courses devoted to a) the substance, the underlying 
rationale, and the practical application of the Rules of Profes- 
sional Conduct; and b) the professional obligations of the attor- 
ney to the client, the court, the public, and other lawyers. This 
definition shall be interpreted consistent with the provisions of 
Rule .1501(b)(5) above. 


(15) “Rules” shall mean the provisions of the continuing legal 
education rules established by the Supreme Court of North Car- 
olina (Section .1500 of this subchapter). 


(16) “Sponsor” is any person or entity presenting or offering to 
present one or more continuing legal education programs, 
whether or not an accredited sponsor. 


(17) “Year” shall mean calendar year. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1502 Jurisdiction: Authority 


The Council of the North Carolina State Bar hereby establishes 
the Board of Continuing Legal Education (board) as a standing com- 
mittee of the council, which board shall have authority to establish 
regulations governing a continuing legal education program and a 
law practice assistance program for attorneys licensed to practice 
law in this state. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 3818 N.C. 711. 
Readopted Effective December 8, 1994 


.1503 Operational Responsibility 


The responsibility for operating the continuing legal education 
program and the law practice assistance program shall rest with the 
board, subject to the statutes governing the practice of law, the 
authority of the council, and the rules of governance of the board. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 
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.1504 Size of Board 


The board shall have nine members, all of whom must be attor- 
neys in good standing and authorized to practice in the state of North 
Carolina. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1505 Lay Participation 


The board shall have no members who are not licensed 
attorneys. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1506 Appointment of Members; When; Removal 


The members of the board shall be appointed by the council. The 
first members of the board shall be appointed as of the quarterly 
meeting of the council following the creation of the board. There- 
after, members shall be appointed annually as of the same quarterly 
meeting. Vacancies occurring by reason of death, resignation, or 
removal shall be filled by appointment of the council at the next quar- 
terly meeting following the event giving rise to the vacancy, and the 
person so appointed shall serve for the balance of the vacated term. 
Any member of the board may be removed at any time by an affir- 
mative vote of a majority of the members of the council in session at 
a regularly called meeting. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1507 Term of Office 


Each member who is appointed to the board shall serve for a 
term of three years beginning as of the first day of the month follow- 
ing the date on which the appointment is made by the council. See, 
however, Rule .1508 of this subchapter. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


BAR RULES 855 


.1508 Staggered Terms 


It is intended that members of the board shall be elected to stag- 
gered terms such that three members are appointed in each year. Of 
the initial board, three members shall be elected to terms of one year, 
three members shall be elected to terms of two years, and three 
members shall be elected to terms of three years. Thereafter, three 
members shall be elected each year. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1509 Succession 


Each member of the board shall be entitled to serve for one full 
three-year term and to succeed himself or herself for one additional 
three-year term. Thereafter, no person may be reappointed without 
having been off the board for at least three years. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1510 Appointment of Chairperson 


The chairperson of the board shall be appointed from time to 
time as necessary by the council. The term of such individual as 
chairperson shall be one year. The chairperson may be reappointed 
thereafter during his or her tenure on the board. The chairperson 
shall preside at all meetings of the board, shall prepare and present 
to the council the annual report of the board, and generally shall rep- 
resent the board in its dealings with the public. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


1511 Appointment of Vice-Chairperson 


The vice-chairperson of the board shall be appointed from time 
to time as necessary by the council. The term of such individual as 
vice-chairperson shall be one year. The vice-chairperson may be 
reappointed thereafter during tenure on the board. The vice- 
chairperson shall preside at and represent the board in the absence 
of the chairperson and shall perform such other duties as may be 
assigned to him or her by the chairperson or by the board. 
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History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1512 Source of Funds 


(a) Funding for the program carried out by the board shall come 
from sponsor’s fees and attendee’s fees as provided below, as well as — 
from duly assessed penalties for noncompliance and from reinstate- 
ment fees. 


(1) Accredited sponsors located in North Carolina (for courses 
offered within or outside North Carolina), or accredited sponsors 
not located in North Carolina (for courses given in North Caroli- 
na), or unaccredited sponsors located within or outside of North 
Carolina (for accredited courses within North Carolina) shall, as 
a condition of conducting an approved activity, agree to remit a 
list of North Carolina attendees and to pay a fee for each active 
member of the North Carolina State Bar who attends the pro- 
gram for CLE credit. The sponsor’s fee shall be based on each 
credit hour of attendance, with a proportional fee for portions of 
a program lasting less than an hour. The fee shall be set by the 
board upon approval of the council. Any sponsor, including an 
accredited sponsor, which conducts an approved activity which 
is offered without charge to attendees shall not be required to 
remit the fee under this section. Attendees who wish to receive 
credit for attending such an approved activity shall comply with 
Rule .1512(a)(2) below. 


(2) The board shall fix a reasonably comparable fee to be paid by 
individual attorneys who attend for CLE credit approved contin- 
uing legal education activities for which the sponsor does not 
submit a fee under Rule .1512(a)(1) above. Such fee shall accom- 
pany the member’s annual affidavit. The fee shall be set by the 
board upon approval of the council. 


(b) Funding for a law practice assistance program shall be from 
user fees set by the board upon approval of the council and from 
such other funds as the council may provide. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 
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.1513 Fiscal Responsibility 


All funds of the board shall be considered funds of the North Car- 
olina State Bar and shall be administered and disbursed accordingly. 


(a) Maintenance of Accounts: Audit—The North Carolina State 
Bar shall maintain a separate account for funds of the board such 
that such funds and expenditures therefrom can be readily iden- 
tified. The accounts of the board shall be audited on an annual 
basis in connection with the audits of the North Carolina State 
Bar. 


(b) Investment Criteria—The funds of the board shall be han- 
dled, invested and reinvested in accordance with investment 
policies adopted by the council for the handling of dues, rents, 
and other revenues received by the North Carolina State Bar in 
carrying out its official duties. 


(c) Disbursement—Disbursement of funds of the board shall be 
made by or under the direction of the secretary-treasurer of the 
North Carolina State Bar pursuant to authority of the council. 
The members of the board shall serve on a voluntary basis with- 
out compensation, but may be reimbursed for the reasonable 
expenses incurred in attending meetings of the board or its 
committees. 


(d) All revenues resulting from the CLE program, including fees 
received from attendees and sponsors, late filing penalties, late 
compliance fees, reinstatement fees, and interest on a reserve 
fund shall be applied first to the expense of administration of the 
CLE program including an adequate reserve fund. Excess funds 
may be expended by the council on lawyer competency programs 
approved by the council. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1514 Meetings 


The annual meeting of the board shall be held in October of each 
year in connection with the annual meeting of the North Carolina 
State Bar. The board by resolution may set regular meeting dates and 
places. Special meetings of the board may be called at any time upon 
notice given by the chairperson, the vice-chairperson, or any two 
members of the board. Notice of meeting shall be given at least two 
days prior to the meeting by mail, telegram, facsimile transmission or 
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telephone. A quorum of the board for conducting its official business 
shall be a majority of the members serving at a particular time. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


1515 Annual Report 


The board shall prepare at least annually a report of its activities 
and shall present the same to the council one month prior to its annu- 
al meeting. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 818 N.C. 711. 
Readopted Effective December 8, 1994 


.1516 Powers and Duties of the Board 
The board shall have the following powers and duties: 


(1) to exercise general supervisory authority over the acne 
tration of these rules; 


(2) to adopt and amend regulations consistent with these rules 
with the approval of the council; 


(3) to establish an office or offices and to employ such persons 
as the board deems necessary for the proper administration of 
these rules, and to delegate to them appropriate authority, sub- 
ject to the review of the council; 


(4) to report annually on the activities and operations of the 
board to the council and make any recommendations for changes 
in the rules or methods of operation of the continuing legal edu- 
cation program; 


(5) to submit an annual budget to the council for approval and to 
ensure that expenses of the board do not exceed the annual bud- 
get approved by the council; 


(6) to administer a law office assistance program for the benefit 
of lawyers who request or are required to obtain training in the 
area of law office management. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 
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.1517 Scope and Exemptions 


(a) Except as provided herein these rules shall apply to every 
active member licensed by the North Carolina State Bar. 


(b) The governor, the lieutenant governor, and all members of the 
council of state, all members of the federal and state judiciary, mem- 
bers of the United States Senate, members of the United States 
House of Representatives, members of the North Carolina General 
Assembly and members of the United States Armed Forces on full- 
time active duty are exempt. All active members, including members 
of the judiciary, who are exempt are encouraged to attend and par- 
ticipate in legal education programs. 


(c) Any active member residing outside of North Carolina or any 
active member residing inside North Carolina who is a full-time 
teacher at the Institute of Government of the University of North Car- 
olina at Chapel Hill or at a law school in North Carolina accredited 
by the American Bar Association and who in each case neither prac- 
tices in North Carolina nor represents North Carolina clients on mat- 
ters governed by North Carolina law shall be exempt from the 
requirements of these rules wpon written application to the board. 
Such application shall be filed on or before the due date for the pay- 
ment of annual dues, or sooner as the circumstances may require, 
and shall be in effect for the year for which the application was 
made. 


(d) The board may exempt an active member from the continu- 
ing legal education requirements for a period of not more than one 
year at a time upon a finding by the board of special circumstances 
unique to that member constituting undue hardship or other reason- 
able basis for exemption, or for a longer period upon a finding of a 
permanent disability. 


(e) Nonresident attorneys from other jurisdictions who are tem- 
porarily admitted to practice in a particular case or proceeding pur- 
suant to the provisions of G.S. 84-4.1 shall not be subject to the 
requirements of these rules. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1518 Continuing Legal Education Program 


(a) Each active member subject to these rules shall complete 12 
hours of approved continuing legal education during each calendar 
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year beginning January 1, 1988, as provided by these rules and the 
regulations adopted thereunder. 


(b) Of the 12 hours 


(1) at least 2 hours shall be devoted to the area of professional 
responsibility; and 


(2) at least once every three calendar years, each member shall 
be required to attend a specially designed three-hour block 
course of instruction devoted exclusively to the area of profes- 
sional responsibility which will satisfy the requirement of Rule 
.1518(b)(1) above. 


(c) During each of the first three years of admission, newly 
admitted active members shall be required to take a minimum of 9 of 
the 12 hours of continuing legal education in practical skills courses. 
The board may provide by regulation for exempting newly admitted 
members with prior experience as practicing lawyers from the 
requirements of this paragraph. 


(d) Members may carry over up to 12 credit hours earned in one 
calendar year to the next calendar year, which may include those 
hours required by Rule .1518(b)(1) above, but may not include those 
hours required by Rule .1518(b)(2) above. Additionally, a newly 
admitted active member may include as credit hours which may be 
carried over to the next succeeding year, any approved CLE hours 
earned after that member's graduation from law school. 


History Note: Authority—Order of the North Carolina Supreme 
| Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1519 Accreditation Standards 


The board shall approve continuing legal education activities 
which meet the following standards and provisions. 


(1) They shall have significant intellectual or practical content 
and the primary objective shall be to increase the participant’s 
professional competence and proficiency as a lawyer. 


(2) They shall constitute an organized program of learning deal- 
ing with matters directly related to the practice of law, profes- 
sional responsibility or ethical obligations of lawyers. 


(3) Credit may be given for continuing legal education activities 
where live instruction is used or mechanically or electronically 
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recorded or reproduced material is used, including videotape or 
satellite transmitted programs. 


(4) Continuing legal education materials are to be prepared, and 
activities conducted, by an individual or group qualified by prac- 
tical or academic experience in a setting physically suitable to 
the educational activity of the program and equipped with suit- 
able writing surfaces or sufficient space for taking notes. 


(5) Thorough, high quality, and carefully prepared written mate- 
rials should be distributed to all attendees at or before the time 
the course is presented. It is recognized that written materials 
are not suitable or readily available for some types of subjects. 
The absence of written materials for distribution should, howev- 
er, be the exception and not the rule. 


(6) Any accredited sponsor must remit fees as required and keep 
and maintain attendance records of each continuing legal educa- 
tion program sponsored by it, which shall be furnished to the 
board in accordance with regulations. 


(7) In-house continuing legal education and self-study shall not 
be approved or accredited for the purpose of complying with 
Rule .1518 of this subchapter. 


(8) Programs that cross academic lines, such as accounting-tax 
seminars, may be considered for approval by the board. Howev- 
er, the board must be satisfied that the content of the activity 
would enhance legal skills or the ability to practice law. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1520 Accreditation of Sponsors and Programs 


(a) An organization desiring accreditation as an accredited spon- 
sor of courses, programs, or other continuing legal education activi- 
ties may apply for accredited sponsor status to the board. The board 
shall approve a sponsor as an accredited sponsor if it is satisfied that 
the sponsor’s programs have met the standards set forth in Rule .1519 
of this subchapter and regulations established by the board. 


(b) Once an organization has been accredited as an accredited 
sponsor, then the continuing legal education programs sponsored by 
that organization are presumptively approved for credit, provided 
that the standards set out in Rule .1519 of this subchapter and the 
provisions of Rule .1512 of this subchapter are met. The board may at 
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any time reevaluate and grant or revoke the presumptive approval 
status of an accredited sponsor. 


(c) Any organization not accredited as an accredited sponsor 
which desires approval of a course or program shall apply to the 
board which shall adopt regulations to administer the accreditation 
of such programs consistent with the provisions of Rule .1519 of this 
subchapter. Applicants denied approval of a program may request 
reconsideration of such a decision by submitting a letter of appeal to 
the board within 15 days of receipt of the notice of disapproval. The 
decision by the board on an appeal is final. 


(d) An active member desiring approval of a course or program 
which has not otherwise been approved shall apply to the board 
which shall adopt regulations to administer approval requests con- 
sistent with the requirements of Rule .1519 of this subchapter. Appli- 
cants denied approval of a program may request reconsideration of 
such a decision by submitting a letter of appeal to the board within 
15 days of the receipt of the notice of disapproval. The decision by 
the board on an appeal is final. 


(e) The board may provide by regulation for an announcement of 
accreditation for an approved continuing legal education program. 


(f) The board may provide by regulation for the accredited spon- 
sor, sponsor, or active member for whom a continuing legal educa- 
tion program has been approved to maintain and provide such 
records as required by the board. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1521 Credit Hours 


The board may designate by regulation the number of credit 
hours to be earned by participation, including, but not limited to, 
teaching, in continuing legal education activities approved by the 
board. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


1522 Annual Report 


Commencing in 1989, each active member of the North Carolina 
State Bar shall make an annual written report to the North Carolina 
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State Bar in such form as the board shall prescribe by regulation con- 
cerning compliance with the continuing legal education program for 
the preceding year or declaring an exemption under Rule .1517 of 
this subchapter, unless the board’s records indicate that such mem- 
ber has been previously exempted and the circumstances resulting in 
the exemption are unchanged. It shall be the responsibility of any 
previously exempted member whose circumstances have changed 
and who is therefore not presently qualified for an exemption to noti- 
fy the board of such changed circumstances within 30 days after such 
become apparent and to satisfy fully the requirements of these rules 
for the year following such change in circumstances. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1523 Noncompliance 


(a) An attorney who is required to file a report of CLE credits and 
does not do so or who fails to meet the minimum requirements of 
these rules, including the payment of duly assessed penalties and 
attendee fees, may be suspended from the practice of law in the state 
of North Carolina. 


(b) The board shall notify an attorney who appears to have failed 
to meet the requirements of these rules that the attorney will be sus- 
pended from the practice of law in this state, unless the attorney 
shows good cause why the suspension should not be made or the 
attorney shows that he or she has complied with the requirements 
within a 90-day period after receiving the notice. Notice shall be for- 
warded to the attorney’s address as shown in the records of the 
North Carolina State Bar by certified mail. Ninety-three days after 
mailing such notice, if no affidavit is filed with the board by the attor- 
ney attempting to show good cause or attempting to show that the 
attorney has complied with the requirements of these rules, the attor- 
ney’s license shall be suspended by order of the North Carolina State 
Bar. 


(c) If the attorney responds to the notice, the board shall review 
all affidavits and other documents filed by the attorney to determine 
whether good cause has been shown or to determine whether the 
attorney has complied with the requirements of these rules within 
the 90-day period. If the board determines that good cause has been 
shown or that the attorney is in compliance with these rules, it shall 
enter an appropriate order. If the board determines that good cause 
has not been shown and that the attorney has not shown compliance 
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with these rules within the 90-day period, then the board shall refer 
the matter to the council for determination after hearing by the Mem- 
bership and Fees Committee. If the council, after hearing by the 
Membership and Fees Committee, shall determine that the attorney 
has not complied with these rules and that good cause therefore has 
not been shown, it shall suspend the attorney’s license to practice 
law in North Carolina until compliance is shown. The procedures to 
be followed by the council and the Membership and Fees Committee 
shall be the same as those followed when the council and the Mem- 
bership and Fees Committee consider whether to suspend an attor- 
ney’s license for the nonpayment of dues. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1524 Reinstatement 


Any member who has been suspended for noncompliance may be 
reinstated upon recommendation of the board upon a showing that 
the member's continuing legal education deficiency has been cured. 
The member shall file a petition with the board seeking reinstate- 
ment in which the member shall state with particularity the accredit- 
ed legal education courses which the member has attended and the 
number of credit hours obtained since the last reporting period prior 
to the member’s suspension. The petition shall be accompanied by a 
reinstatement fee, the amount of which shall be determined by the 
board upon approval of the council. Within 30 days of the receipt of 
the petition for reinstatement, the board shall determine whether the 
deficiency has been cured. If the board finds that the deficiency has 
been cured and the reinstatement fee paid, the board shall advise the 
secretary of the North Carolina State Bar who shall issue an order of 
reinstatement. If the board determines that the deficiency has not 
been cured or that the reinstatement fee has not been paid, the board 
shall refer the matter to the Membership and Fees Committee for 
hearing. Any member who complies with the requirements of the 
rules during the 90-day probationary period under Rule .1523(b) of 
this subchapter shall pay a late compliance fee, the amount of which 
shall be determined by the board upon approval of the council. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 
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1525 Confidentiality 


Unless otherwise directed by the Supreme Court of North Car- 
olina, the files, records, and proceedings of the board, as they relate 
to or arise out of any failure of any active member to satisfy the 
requirements of these rules shall be deemed confidential and shall 
not be disclosed, except in furtherance of the duties of the board or 
upon the request of the active member affected or as they may be 
introduced in evidence or otherwise produced in proceedings under 
these rules. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. | 
Readopted Effective December 8, 1994 


.1526 Effective Date 
(a) The effective date of these rules shall be January 1, 1988. 


(b) Active members licensed prior to July 1 of any calendar year 
shall meet the continuing legal education requirements of these rules 
for such year. 


(c) Active members licensed after June 30 of any calendar year 
must meet the continuing legal education requirements of these rules 
for the next calendar year. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1527 Regulations 


The following regulations (Section .1600 of the Rules of the 
North Carolina State Bar) for the continuing legal education program 
are hereby adopted and shall remain in effect until revised or amend- 
ed by the board with the approval of the council. The board may 
adopt other regulations to implement the continuing legal education 
program with the approval of the council. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


Section .1600 Regulations Governing the Administration of 
the Continuing Legal Education Program 


.1601 Organization 


(a) Quorum—Five members shail constitute a quorum of the board. 


866 BAR RULES 


(b) The Executive Committee—The executive committee of the 
board shall be comprised of the chairperson, a vice-chairperson 
elected by the members of the board, and a member to be appointed 
by the chairperson. Its purpose is to conduct all necessary business 
of the board that may arise between meetings of the full board. In 
such matters it shall have complete authority to act for the board. 


(c) Other Committees—The chairperson may appoint from time 
to time any committees he or she deems advisable of not less than 
three members for the purpose of considering and deciding matters 
submitted to them. 


(d) Definitions—As used herein, “board” means the Board of 
Continuing Legal Education, “CLE” means continuing legal educa- 
tion, and “rules” means the rules for the continuing legal education 
program adopted by the Supreme Court of North Carolina (Section 
.1500 of this subchapter). All other definitions shall be as set forth in 
the rules. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1602 General Course Approval 


(a) Law School Courses—Courses offered by an ABA accredited 
law school with respect to which academic credit may be earned may 
be approved activities. Computation of CLE credit for such courses 
Shall be as prescribed in Rule .1605(a) of this subchapter. No more 
than 12 CLE hours in any year may be earned by such courses. No 
credit is available for law school courses attended prior to becoming 
an active member of the North Carolina State Bar. 


(b) Bar Review/Refresher Course—Courses designed to review 
or refresh recent law school graduates or attorneys in preparation for 
any bar exam shall not be approved for CLE credit. 


(c) Approval—CLE activities may be approved upon the written 
application of a sponsor, other than an accredited sponsor, on an 
individual program basis or of an active member on an individual 
program basis. An application for such CLE course approval shall 
meet the following requirements: 


(1) If advance approval is requested by a sponsor, the application 
and supporting documentation, including two substantially com- 
plete sets of the written materials to be distributed at the course 
or program, shall be submitted at least 45 days prior to the date 
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on which the course or program is scheduled. If advance 
approval is requested by an active member, the application need 
not include a complete set of written materials. 


(2) In all other cases, the application and supporting documenta- 
tion shall be submitted not later than 45 days after the date the 
course or program was presented or prior to the end of the cal- 
endar year in which the course or program was presented, 
whichever is earlier. 


(3) The application shall be submitted on a form furnished by the 
board. 


(4) The application shall contain all information requested on the 
form. 


(5) The application shall be accompanied by a course outline or 
brochure that describes the content, identifies the teachers, lists 
the time devoted to each topic and shows each date and location 
at which the program will be offered. 


(6) The application shall include a detailed calculation of the 
total CLE hours and hours of professional responsibility. 


(d) Course Quality—The application and materials provided shall 
reflect that the program to be offered meets the requirements of Rule 
.1519 of this subchapter. Written materials consisting merely of an 
outline without citation or explanatory notations generally will not 
be sufficient for approval. Any sponsor, including an accredited 
sponsor, who expects to conduct a CLE activity for which suitable 
written materials will not be made available to all attendees may 
obtain approval for that activity only by application to the board at 
least 45 days in advance of the presentation showing why written 
materials are not suitable or readily available for such a program. 


(e) Records—Sponsors, including accredited sponsors, shall 
within 30 days after the course is concluded (1) furnish to the board 
a list in alphabetical order, on magnetic tape if available, of the 
names of all North Carolina attendees and their North Carolina State 
Bar membership numbers; <2) remit to the board the appropriate 
sponsor fee; (3) furnish to the board a complete set of all written 
materials distributed to attendees at the course or program. 


(f) Announcement—Accredited sponsors and sponsors who have 
advanced approval for courses may include in their brochures or 
other course descriptions the information contained in the following 
illustration: 
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This course {or seminar or program] has been approved by the 
Board of Continuing Legal Education of the North Carolina State 
Bar for continuing legal education credit in the amount of 

hours, of which hours will also apply in the area of profes- 
sional responsibility. This course is not sponsored by the board. 





(g) Notice—Sponsors not having advanced approval shall make 
no representation concerning the approval of the course for CLE 
credit by the board. The board will mail a notice of its decision on 
CLE activity approval requests within 15 days of their receipt when 
the request for approval is submitted before the program and within 
30 days when the request is submitted after the program. Approval 
thereof will be deemed if the notice is not timely mailed. This auto- 
matic approval will not operate if the sponsor contributes to the 
delay by failing to provide the complete information requested by the 
board or if the board timely notifies the sponsor that the matter has 
been tabled and the reason therefor. 


(h) In-House CLE and Self-Study—No approval will be provided 
for in-house CLE or self-study by attorneys, except those programs 
exempted by the board under Rule .1501(b)(9) of this subchapter. 


(i) Facilities—Sponsors ordinarily must provide a facility with 
adequate lighting and temperature control ventilation. For a nonclin- 
ical CLE activity, the facility should be set up in classroom or similar 
style to provide a writing surface for each preregistered attendee or 
sufficient space for taking notes, and shall provide sufficient space 
between the chairs in each row to permit easy access and exit to 
each seat. Crowding in the facility detracts from the learning process 
and will not be permitted. 


(j) Course Materials—In addition to the requirements of Rule 
.1602(c) and (e) above, sponsors, including accredited sponsors, and 
active members seeking credit for an approved activity shall furnish 
upon request of the board a copy of all materials presented and dis- 
tributed at a CLE course or program. 


(k) Nonlegal Educational Activities—Except in extraordinary 
circumstances, approval will not be given for general and personal 
educational activities. For example, the following types of courses 
will not receive approval: 


(1) courses within the normal college curriculum such as Eng- 
lish, history, social studies, and psychology; 


(2) courses which deal with the individual lawyer’s human develop- 
ment, such as stress reduction, quality of life, or substance abuse; 
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(3) courses which deal with the development of personal skills 
generally, such as public speaking (other than oral argument and 
courtroom presentation), nonlegal writing, and financial 
management; 


(4) courses designed primarily to sell services or products or to 
generate greater revenue, such as marketing or advertising (as 
distinguished from courses dealing with development of law 
office procedures and management designed to raise the level of 
service provided to clients). 


A course or segment may be granted credit by the board when a 
bar organization’s course trains volunteer attorneys in service to the 
profession if all segments of the course are devoted to CLE or pro- 
fessional responsibility, as such terms are defined in Rule .1501(b) of 
this subchapter, if such course or segment meets the standards of 
Section .1500 and Section .1600 of this subchapter, and if the sponsor 
represents that such course or segment meets these standards. No 
more than three hours of professional responsibility will be credited 
per training course. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1603 Accredited Sponsors 


In order to receive designation as an “accredited sponsor” of 
courses, programs or other continuing legal education activities 
under Rule .1520(a) of this subchapter, the application of the sponsor 
must meet the following requirements: 


(1) The application for accredited sponsor status shall be sub- 
mitted on a form furnished by the board. 


(2) The application shall contain all information requested on the 
form. 


(3) The application shall be accompanied by course outlines or 
brochures that describe the content, identify the instructors, list 
the time devoted to each topic, show each date and location at 
which three programs have been sponsored in each of the last 
three consecutive years, and enclose the actual course materials. 


(4) The application shall include a detailed calculation of the 
total CLE hours specified in each of the programs sponsored by 
the organization. 
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(5) The application shall reflect that the previous programs 
offered by the organization in continuing legal education have 
been of consistently high quality and would otherwise meet the 
standards set forth in Rule .1519 of this subchapter. 


(6) Notwithstanding the provisions of Rule .1603 (3), (4) and (5) 
above, any law school which has been approved by the North 
Carolina State Bar for purposes of qualifying its graduates for the 
North Carolina bar examination, may become an accredited 
sponsor upon application to the board. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1604 Accreditation of Videotape or Other Audiovisual 
Programs 


(a) The board may permit an active member to receive credit for 
attendance at, or participation in, videotape presentations or where 
audiovisual recorded or reproduced material is used. 


(b) An attorney attending such a presentation is entitled to credit 
hours if 


(1) the presentation from which the program is made would, if 
attended by an active member, be an accredited course; 


(2) all other conditions imposed by the rules in Section .1600 of 
this subchapter, or by the board in advance, are met. 


(c) Unless the entire program has been produced by an accredit- 
ed sponsor, the person or organization sponsoring the program must 
receive advance approval and accreditation from the board. Board 
Form 2 may be utilized for this purpose. 


(d) To receive approval for attendance at such programs, the fol- 
lowing conditions must be met: 


(1) The person or organization sponsoring the program must 
keep accurate records of attendance, and must forward a copy of 
the record of attendance of active members to the board within 
30 days after presentation of the videotape program is 
completed. 


(2) Unless clearly inappropriate for the particular course, 
detailed papers, manuals, study materials, or written outlines are 
presented to the persons attending the program which substan- 
tially pertain to the subject matter of the program. Any materials 
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made available to persons attending the course from which the 
program is made must be made available to those persons attend- 
ing the program who desire to receive credit under these 
regulations. 


(3) Attendance must be verified by a responsible party who is not 
attempting to earn credit hours by virtue of attendance at that 
presentation. Proof of attendance may be made by the verifying 
person on Board Form 5. 


(4) A suitable classroom or rooms must be available for viewing 
the program and taking of notes. 


(e) Aminimum of five active members must physically attend the 
presentation of the program. 


EXAMPLE (1): Attorney X, an active member, attends a video- 
tape seminar sponsored by an accredited sponsor. If a person 
attending the program from which the videotape is made would 
receive credit, Attorney X is also entitled to receive credit, if the 
additional conditions under this Rule .1604 are also met. 


EXAMPLE (2): Attorney Y, an active member, desires to attend a 
videotape program. However, the proposed videotape program 
(a) is not presented by an accredited sponsor, and (b) has not 
received individual course approval from the board. Attorney Y 
may not receive any credit hours for attending that videotape 
presentation without advance approval from the board. 


EXAMPLE (3): Attorney Z, an active member, attends a videotape 
program. The presentation of the program from which the video- 
tape was made has already been held and approved by the board 
for credit. However, no person is present at the videotape pro- 
gram to record attendance. Attorney Z may not obtain credit for 
viewing the videotape program unless it is viewed in the pres- 
ence of a person who is not attending the videotape program for 
credit and who verifies the attendance of Attorney Z and of other 
attorneys at the program. All other conditions of this Rule .1604 
must also be met. 
History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1605 Computation Of Credit 


(a) Computation Formula—CLE and professional responsibility 
hours shall be computed by the following formula: 
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sum of the total minutes of actual instruction = Total Hours 
60 


For example, actual instruction totaling 195 minutes would equal 
3.25 hours toward CLE. 


(b) Actual Instruction—Only actual education shall be included 
in computing the total hours of actual instruction. The following shall 
not be included: 


(1) introductory remarks; 

(2) breaks; 

(3) business meetings; 

(4) keynote speeches or speeches in connection with meals; 


(5) questions and answer sessions at a ratio in excess of 15 min- 
utes per CLE hour and programs less than 30 minutes in length. 


(c) Teaching—As a contribution to professionalism, credit may 
be earned for teaching in an approved continuing legal education 
activity. Presentations accompanied by thorough, high quality, read- 
able, and carefully prepared written materials will qualify for CLE 
credit on the basis of three hours of credit for each thirty minutes of 
presentation. Repeat presentations qualify for one-half of the credits 
available for the initial presentation. For example, an initial presen- 
tation of 45 minutes would qualify for 4.5 hours of credit. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1606 Fees 


(a) Sponsor Fee—The sponsor fee, a charge paid directly by the 
sponsor, shall be paid by all sponsors of approved activities present- 
ed in North Carolina and by accredited sponsors located in North 
Carolina for approved activities wherever presented, except that no 
sponsor fee is required where approved activities are offered without 
charge to attendees. In any other instance, payment of the fee by the 
sponsor is optional. The amount of the fee is set at $1.25 per 
approved CLE hour per active member of the North Carolina State 
Bar in attendance. The fee is computed as shown in the following for- 
mula and example which assumes a 6-hour course attended by 100 
North Carolina lawyers seeking CLE credit: 
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Fee: $1.25 
x Total Approved CLE hours (x 6) 
x Number of NC Attendees (100) 
= Total Sponsor Fee ($750) 


(b) Attendee Fee—The attendee fee is paid by the North Caroli- 
na attorney who requests credit for a program for which no sponsor 
fee was paid. An attorney should remit the fees along with his or her 
affidavit before February 28 following the calendar year for which 
the report is being submitted. The amount of the fee is set at $1.25 
per approved CLE hour for which the attorney claims credit. It is 
computed as shown in the following formula and example which 
assumes that the attorney attended an activity approved for 3 hours 
of CLE credit: 


Fee: $1.25 
x Total Approved CLE hours (x 3.0) 
= Total Attendee Fee ($3.75) 


(c) Fee Review—The board will review the level of the fee at 
least annually and adjust it as necessary to maintain adequate 
finances for prudent operation of the board in a nonprofit manner. 
The fee charged to sponsors and attendees will be increased only to 
the extent necessary for those fees to pay the costs of administration 
of the CLE program. 


(d) Uniform Application—The fee shall be applied uniformly 
without exceptions or other preferential treatment for a sponsor or 
attendee. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1607 Special Cases And Exemptions 


(a) Attorneys who have a permanent disability which makes 
attendance at CLE programs inordinately difficult may file a request 
for a permanent substitute program in lieu of attendance and shall 
therein set out continuing legal education plans tailored to their spe- 
cific interests and physical ability. The board shall review and 
approve or disapprove such plans on an individual basis and without 
delay. 


(b) Other requests for substitute compliance, partial waivers, 
other exemptions for hardship or extenuating circumstances may be 
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granted by the board on a yearly basis upon written application of the 
attorney. 


(c) Credit is earned through service as a bar examiner of the 
North Carolina Board of Law Examiners. The board will award 12 
hours of CLE credit for the preparation and grading of a bar exami- 
nation by a member of the North Carolina Board of Law Examiners. 


(d) Newly admitted active members who have previously been 
licensed to practice law in this state or in some other state and who 
have actually practiced law for a period of at least five years may 
apply to the board for an exemption from the practical skills require- 
ment of Rule .1518(c) of this subchapter. This application must be 
filed prior to July 31 of the year for which the exemption is initially 
sought. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1608 General Compliance Procedures 


(a) Affidavit—Prior to January 31 of each year, commencing in 
1990, the prescribed affidavit form shall be mailed to all active mem- 
bers of the North Carolina State Bar concerning compliance with the 
continuing legal education program for the preceding year. 


(b) Late Filing Penalty—Any attorney who, for whatever reasons, 
files the affidavit showing compliance or declaring an exemption 
after the February 28 due date shall pay a $75.00 late filing penalty. 
This penalty shall be submitted with the affidavit. An affidavit that is 
either received by the board or postmarked on or before February 28 
shall be considered to have been timely filed. An attorney who com- 
plies with the requirements of the rules during the probationary peri- 
od under Rule .1523(c) of this subchapter shall pay a late compliance 
fee of $125.00 pursuant to Rule .1524 of this subchapter. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1609 Noncompliance Procedures 


(a) Reinstatement Fee—The uniform reinstatement fee is $250 
and must accompany the reinstatement petition. 
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(b) Policy—Reinstatement will be granted only upon a showing 
that the member has attended sufficient approved CLE activity to 
make up his or her previous deficiency. 


(c) Petition—The petition for reinstatement shall list the CLE 
activities according to a form provided by the board. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


.1610 Authority For Appeals 


(a) Appeals—Except as otherwise provided, the board is the final 
authority on all matters entrusted to it under Section .1500 and Sec- 
tion .1600 of this subchapter. Therefore, any decision by a committee 
of the board pursuant to a delegation of authority may be appealed to 
the full board. 


(b) Procedure—A decision made by the staff of the board pur- 
suant to a delegation of authority may also be reviewed by the full 
board but should first be appealed to any committee of the board 
having jurisdiction on the subject involved. All appeals shall be in 
writing. The board has the discretion to, but is not obligated to, grant 
a hearing in connection with any appeal regarding the accreditation 
of a program. 


History Note: Authority—Order of the North Carolina Supreme 
Court, October 7, 1987, 318 N.C. 711. 
Readopted Effective December 8, 1994 


Section .1700 The Plan of Legal Specialization 


.1701 Purpose 


The purpose of this plan of certified legal specialization is to 
assist in the delivery of legal services to the public by identifying to 
the public those lawyers who have demonstrated special knowledge, 
skill, and proficiency in a specific field, so that the public can more 
closely match its needs with available services; and to improve the 
competency of the bar by establishing an additional incentive for 
lawyers to participate in continuing legal education and meet the 
other requirements of specialization. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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1702 Jurisdiction: Authority 


The Council of the North Carolina State Bar (the council) with 
the approval of the Supreme Court of North Carolina hereby estab- 
lishes the Board of Legal Specialization (board) as a standing 
committee of the council, which board shall be the authority having 
jurisdiction under state law over the subject of specialization of 
lawyers. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1703 Operational Responsibility 


The responsibility for operating the specialization program rests 
with the board, subject to the statutes governing the practice of law, 
the authority of the council and the rules of governance of the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1704 Size of Board 


The board shall have nine members, six of whom must be attor- 
neys in good standing and authorized to practice law in the state of 
North Carolina. The lawyer members of the board shall be represent- 
ative of the legal profession and shall include lawyers who are in gen- 
eral practice as well as those who specialize. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1705 Lay Participation 


The board shall have three members who are not licensed 
attorneys. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1706 Appointment of Members; When; Removal 


The members of the board shall be appointed by the council. The 
first members of the board shall be appointed as of the quarterly 
meeting of the council following the creation of the board. There- 
after, members shall be appointed annually as of the same quarterly 
meeting. Vacancies occurring by reason of death, resignation, or 
removal shall be filled by appointment of the council at the next quar- 
terly meeting following the event giving rise to the vacancy, and the 
person so appointed shall serve for the balance of the vacated term. 
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Any member of the board may be removed at any time by an affir- 
mative vote of a majority of the members of the council in session at 
a regularly called meeting. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1707 Term of Office 


Each member who is appointed to the board shall serve for a 
term of three years beginning as of the first day of the month follow- 
ing the date on which the appointment is made by the council. See, 
however, Rule .1708 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1708 Staggered Terms 


It is intended that members of the board shall be elected to stag- 
gered terms such that three members are appointed in each year. Of 
the initial board, three members (two lawyers and one nonlawyer) 
shall be elected to terms of one year; three members (two lawyers 
and one nonlawyer) shall be elected to terms of two years; and three 
members (two lawyers and one nonlawyer) shall be elected to terms 
of three years. Thereafter, three members (two lawyers and one non- 
lawyer) shall be elected in each year. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1709 Succession 


Each member of the board shall be entitled to serve for one full 
three-year term and to succeed himself or herself for one additional 
three-year term. Thereafter, no person may be reappointed without 
having been off of the board for at least three years. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1710 Appointment of Chairperson 


The chairperson of the board shall be appointed from time to 
time as necessary by the council from among the lawyer members of 
the board. The term of such individual as chairperson shall be one 
year. The chairperson may be reappointed thereafter during his or 
her tenure on the board. The chairperson shall preside at all meetings 
of the board, shall prepare and present to the council the annual 
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report of the board, and generally shall represent the board in its 
dealings with the public. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1711 Appointment of Vice-Chairperson 


The vice-chairperson of the board shall be appointed from time 
to time as necessary by the council from among the lawyer members 
of the board. The term of such individual as vice-chairperson shall be 
one year. The vice-chairperson may be reappointed thereafter during 
his or her tenure on the board. The vice-chairperson shall preside at 
and represent the board in the absence of the chairperson and shall 
perform such other duties as may be assigned to him or her by the 
chairperson or by the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1712 Source of Funds 


Funding for the program carried out by the board shall come 
from such application fees, examination fees, course accreditation 
fees, annual fees or recertification fees as the board, with the 
approval of the council, may establish. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


1713 Fiscal Responsibility 


All funds of the board shall be considered funds of the North Car- 
Olina State Bar and shall be administered and disbursed accordingly. 


(a) Maintenance of Accounts: Audit—The North Carolina State 
Bar shall maintain a separate account for funds of the board such 
that such funds and expenditure therefrom can be readily identi- 
fied. The accounts of the board shall be audited on an annual 
basis in connection with the audits of the North Carolina State 
Bar. 


(b) Investment Criteria—The funds of the board shall be han- 
dled, invested and reinvested in accordance with investment 
policies adopted by the council for the handling of dues, rents 
and other revenues received by the North Carolina State Bar in 
carrying out its official duties. 
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(c) Disbursement—Disbursement of funds of the board shall be 
made by or under the direction of the secretary-treasurer of the 
North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1714 Meetings 


The annual meeting of the board shall be held in October of each 
year in connection with the annual meeting of the North Carolina 
State Bar. The board by resolution may set regular meeting dates and 
places. Specia) meetings of the board may be called at any time upon 
notice given by the chairperson, the vice-chairperson or any two 
members of the board. Notice of meeting shall be given at least two 
days prior to the meeting by mail, telegram, facsimile transmission, 
or telephone. A quorum of the board for conducting its official busi- 
ness shall be four or more of the members serving at the time of the 
meeting. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1715 Annual Report 


The board shall prepare at least annually a report of its activities 
and shall present same to the council one month prior to its annual 
meeting. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1716 Powers and Duties of the Board 


Subject to the general jurisdiction of the council and the North 
Carolina Supreme Court, the board shall have jurisdiction of all mat- 
ters pertaining to regulation of certification of specialists in the prac- 
tice of law and shall have the power and duty 


(1) to administer the plan; 


(2) subject to the approval of the council and the Supreme Court, 
to designate areas in which certificates of specialty may be grant- 
ed and define the scope and limits of such specialties and to pro- 
vide procedures for the achievement of these purposes; 


(3) to appoint, supervise, act on the recommendations of and 
consult with specialty committees as hereinafter identified; 
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(4) to make and publish standards for the certification of spe- 
cialists, upon the board’s own initiative or upon consideration of 
recommendations made by the specialty committees, such 
standards to be designed to produce a uniform level of compe- 
tence among the various specialties in accordance with the 
nature of the specialties; 


(5) to certify specialists or deny, suspend or revoke the certifica- 
tion of specialists upon the board’s own initiative, upon recom- 
mendations made by the specialty committees or upon requests 
for review of recommendations made by the _ specialty 
committees; 


(6) to establish and publish procedures, rules, regulations, and 
bylaws to implement this plan; 


(7) to propose and request the council to make amendments to 
this plan whenever appropriate; 


(8) to cooperate with other boards or agencies in enforcing 
standards of professional conduct and to report apparent viola- 
tions of the Rules of Professional Conduct to the appropriate dis- 
ciplinary authority; 


(9) to evaluate and approve, or disapprove, any and all continu- 
ing legal education courses, or educational alternatives, for the 
purpose of meeting the continuing legal education requirements 
established by the board for the certification of specialists and in 
connection therewith to determine the specialties for which 
credit shall be given and the number of hours of credit to be 
given in cooperation with the providers of continuing legal edu- 
cation; to determine whether and what credit is to be allowed for 
educational alternatives, including other methods of legal educa- 
tion, teaching, writing and the like; to issue rules and regulations 
for obtaining approval of continuing legal education courses and 
educational alternatives; to publish or cooperate with others in 
publishing current lists of approved continuing legal education 
courses and educational alternatives; and to encourage and 
assist law schools, organizations providing continuing legal edu- 
cation, local bar associations and other groups engaged in 
continuing legal education to offer and maintain programs of 
continuing legal education designed to develop, enhance and 
maintain the skill and competence of legal specialists; 


(10) to cooperate with other organizations, boards and agencies 
engaged in the recognition of legal specialists or concerned with 
the topic of legal specialization; 
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(11) notwithstanding any conflicting provision of the certifica- 
tion standards for any area of specialty, to direct any of the spe- 
cialty committees not to administer a specialty examination if, in 
the judgment of the board, there are insufficient applicants or 
such would otherwise not be in the best interest of the special- 
ization program. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1717 Retained Jurisdiction of the Council 


The council retains jurisdiction with respect to the following 
matters: 


(1) upon recommendation of the board, establishing areas in 
which certificates of specialty may be granted; 


(2) amending this plan; 
(3) hearing appeals taken from actions of the board, 


(4) establishing or approving fees to be charged in connection 
with the plan; 


(5) regulating attorney advertisements of specialization under 
the Rules of Professional Conduct. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1718 Privileges Conferred and Limitations Imposed 


The board in the implementation of this plan shall not alter the 
following privileges and responsibilities of certified specialists and 
other lawyers. 


(1) No standard shall be approved which shall in any way limit 
the right of a certified specialist to practice in all fields of law. 
Subject to Canon 6 of the Rules of Professional Conduct, any 
lawyer, alone or in association with any other lawyer, shall have 
the right to practice in all fields of law, even though he or she is 
certified as a specialist in a particular field of law. 


(2) No lawyer shall be required to be certified as a specialist in 
order to practice in the field of law covered by that specialty. 
Subject to Canon 6 of the North Carolina Rules of Professional 
Conduct, any lawyer, alone or in association with any other 
lawyer, shall have the right to practice in any field of law, or 
advertise his or her availability to practice in any field of law con- 
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sistent with Canon 2 of the Rules of Professional Conduct, even 
though he or she is not certified as a specialist in that field. 


(3) All requirements for and all benefits to be derived from certi- 
fication as a specialist are individual and may not be fulfilled by 
nor attributed to the law firm of which the specialist may be a 
member. 


(4) Participation in the program shall be on a completely volun- 
tary basis. 


(5) A lawyer may be certified as a specialist in no more than two 
fields of law. 


(6) When a client is referred by another lawyer to a lawyer who 
is a recognized specialist under this plan on a matter within the 
specialist’s field of law, such specialist shall not take advantage 
of the referral to enlarge the scope of his or her representation 
and, consonant with any requirements of the Rules of Profes- 
sional Conduct, such specialist shall not enlarge the scope of rep- 
resentation of a referred client outside the area of the specialty 
field. 


(7) Any lawyer certified as a specialist under this plan shall be 
entitled to advertise that he or she is a “Board Certified Special- 
ist” in his or her specialty to the extent permitted by the Rules of 
Professional Conduct. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1719 Specialty Committees 


(a) The board shall establish a separate specialty committee for 
each specialty in which specialists are to be certified. Each specialty 
committee shall be composed of seven members appointed by the 
board, one of whom shall! be designated annually by the chairperson 
of the board as chairperson of the specialty committee. Members of 
each specialty committee shall be lawyers licensed and currently in 
good standing to practice law in this state who, in the judgment of 
the board, are competent in the field of law to be covered by the spe- 
cialty. Members shall hold office for three years, except those mem- 
bers initially appointed who shall serve as hereinafter designated. 
Members shall be appointed by the board to staggered terms of office 
and the initial appointees shall serve as follows: two shall serve for 
one year after appointment; two shall serve for two years after 
appointment; and three shall serve for three years after appointment. 
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Appointment by the board to a vacancy shall be for the remaining 
term of the member leaving the specialty committee. All members 
shall be eligible for reappointment to not more than one additional 
three-year term after having served one full three-year term. Meet- 
ings of the specialty committee shall be held at regular intervals at 
such times, places and upon such notices as the specialty committee 
may from time to time prescribe or upon direction of the board. 


(b) Each specialty committee shall advise and assist the board in 
carrying out the board’s objectives and in the implementation and 
regulation of this plan in that specialty. Each specialty committee 
shall advise and make recommendations to the board as to standards 
for the specialty and the certification of individual specialists in that 
specialty. Each specialty committee shall be charged with actively 
administering the plan in its specialty and with respect to that spe- 
cialty shall 


(1) after public hearing on due notice, recommend to the board 
reasonable and nondiscriminatory standards applicable to that 
specialty; 


(2) make recommendations to the board for certification, contin- 
ued certification, denial, suspension, or revocation of certifica- 
tion of specialists and for procedures with respect thereto; 


(3) administer procedures established by the board for applica- 
tions for certification and continued certification as a specialist 
and for denial, suspension, or revocation of such certification; 


(4) administer examinations and other testing procedures, if 
applicable, investigate references of applicants and, if deemed 
advisable, seek additional information regarding applicants for 
certification or continued certification as specialists; 


(5) make recommendations to the board concerning the approval 
of and credit to be allowed for continuing legal education 
courses, or educational alternatives, in the specialty; 


(6) perform such other duties and make such other recommen- 
dations as may be delegated to or requested of the specialty com- 
mittee by the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1720 Minimum Standards for Certification of Specialists 


(a) To qualify for certification as a specialist, a lawyer applicant 
must pay any required fee, comply with the following minimum 
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standards, and meet any other standards established by the board for 
the particular area of specialty. 


(1) The applicant must be licensed and currently in good stand- 
ing to practice law in this state. 


(2) The applicant must make a Satisfactory showing, as deter- 
mined by the board after advice from the appropriate specialty 
committee, of substantial involvement in the specialty during the 
five years immediately preceding his or her application accord- 
ing to objective and verifiable standards. Such substantial 
involvement shall be defined as to each specialty from a consid- 
eration of its nature, complexity, and differences from other 
fields and from consideration of the kind and extent of effort and 
experience necessary to demonstrate competence in that spe- 
cialty. It is a measurement of actual experience within the par- 
ticular specialty according to any of several standards. It may be 
measured by the time spent on legal work within the areas of the 
specialty, the number or type of matters handled within a certain 
period of time or any combination of these or other appropriate 
factors. However, within each specialty, experience requirements 
should be measured by objective standards. In no event should 
they be either so restrictive as to unduly limit certification of 
lawyers as specialists or so lax as to make the requirement of 
substantial involvement meaningless as a criterion of compe- 
tence. Substantial involvement may vary from specialty to spe- 
cialty, but, if measured on a time-spent basis, in no event shall the 
time spent in practice in the specialty be less than 25 percent of 
the total practice of a lawyer engaged in a normal full-time prac- 
tice. Reasonable and uniform practice equivalents may be estab- 
lished including, but not limited to, successful pursuit of an 
advance educational degree, teaching, judicial, government, or 
corporate legal experience. 


(3) The applicant must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate specialty 
committee, of continuing legal education in the specialty accred- 
ited by the board for the specialty, the minimum being an average 
of 12 hours of credit for continuing legal education, or its equiv- 
alent, for each of the three years immediately preceding applica- 
tion. Upon establishment of a new specialty, this standard may be 
satisfied in such manner as the board, upon advice from the 
appropriate specialty committee, may prescribe or may be 
waived if, and to the extent, accreditable continuing legal educa- 
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tion courses have not been available during the three years 
immediately preceding establishment of the specialty. 


(4) The applicant must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate specialty 
committee, of qualification in the specialty through peer review 
by providing, as references, the names of at least five lawyers, all 
of whom are licensed and currently in good standing to practice 
law in this state, or in any state, or judges, who are familiar with 
the competence and qualification of the applicant as a specialist. 
None of the references may be persons related to the applicant 
or, at the time of application, a partner of or otherwise associat- 
ed with the applicant in the practice of law. The applicant by his 
or her application consents to confidential inquiry by the board 
or appropriate disciplinary body and other persons regarding the 
applicant’s competence and qualifications to be certified as a 
specialist. 


(5) The applicant must achieve a satisfactory score on a written 
examination designed to test the applicant’s knowledge and abil- 
ity in the specialty for which certification is applied. The exami- 
nation must be applied uniformly to all applicants within each 
specialty area. The board shall assure that the contents and grad- 
ing of the examination are designed to produce a uniform level of 
competence among the various specialties. 


(b) All matters concerning the qualification of an applicant for 
certification, including, but not limited to, applications, references, 
tests and test scores, files, reports, investigations, hearings, findings, 
recommendations, and adverse determinations shall be confidential 
so far as is consistent with the effective administration of this plan, 
fairness to the applicant and due process of law. 


(c) The board may adopt uniform rules waiving the requirements 
of Rules .1720(a)(4) and (5) above for members of a specialty com- 
mittee at the time the initial written examination for that specialty is 
given and permitting said members to file applications to become a 
board certified specialist in that specialty upon compliance with all 
other required minimum standards for certification of specialists. 


(d) Upon written request of the applicant and with the recom- 
mendation of the appropriate specialty committee, the board may for 
good cause shown waive strict compliance with the criteria relating 
to substantial involvement, continuing legal education, or peer 
review, as those requirements are set forth in the standards for certi- 
fication for specialization. However, there shall be no waiver of the 
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requirements that the applicant pass a written examination and be 
licensed to practice law in North Carolina for five years preceding 
the application. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1721 Minimum Standards for Continued Certification of 
Specialists : 


(a) The period of certification as a specialist shall be five years. 
During such period the board or appropriate specialty committee 
may require evidence from the specialist of his or her continued qual- 
ification for certification as a specialist, and the specialist must con- 
sent to inquiry by the board, or appropriate specialty committee of 
lawyers and judges, the appropriate disciplinary body, or others in 
the community regarding the specialist’s continued competence and 
qualification to be certified as a specialist. Application for and 
approval of continued certification as a specialist shall be required 
prior to the end of each five-year period. To qualify for continued cer- 
tification as a specialist, a lawyer applicant must pay any required 
fee, must demonstrate to the board with respect to the specialty both 
continued knowledge of the law of this state and continued compe- 
tence and must comply with the following minimum standards. 


(1) The specialist must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate specialty 
committee, of substantial involvement (which shall be deter- 
mined in accordance with the principles set forth in Rule 
.1720(a)(2) of this subchapter) in the specialty during the entire 
period of certification as a specialist. 


(2) The specialist must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate specialty 
committee, of continuing legal education accredited by the board 
for the specialty during the period of certification as a specialist, 
the minimum being an average of 12 hours of credit for continu- 
ing legal education, or its equivalent, for each year during the 
entire period of certification as a specialist. 


(3) The specialist must comply with the requirements set forth in 
Rules .1720(a)(1) and (4) of this subchapter. 


(b) Upon written request of the applicant and with the recom- 
mendation of the appropriate specialty committee, the board may for 
good cause shown waive strict compliance with the criteria relating 
to substantial involvement, continuing legal education, or peer 
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review, as those requirements are set forth in the standards for con- 
tinued certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1722 Establishment of Additional Standards 


The board may establish, on its own initiative or upon the spe- 
cialty committee’s recommendation, additional or more stringent 
standards for certification than those provided in Rules .1720 and 
.1721 of this subchapter. Additional standards or requirements estab- 
lished under this rule need not be the same for initial certification 
and continued certification as a specialist. It is the intent of the plan 
that all requirements for certification or recertification in any area of 
specialty shall be no more or less stringent than the requirements in 
any other area of specialty. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1723 Suspension or Revocation of Certification as a 
Specialist 


(a) The board may revoke its certification of a lawyer as a spe- 
cialist in the specialization program if the specialty is terminated or 
may suspend or revoke such certification if it is determined, upon the 
board’s own initiative or upon recommendation of the appropriate 
specialty committee and after hearing before the board on appropri- 
ate notice, that 


(1) the certification of the lawyer as a specialist was made con- 
trary to the rules and regulations of the board; 


(2) the lawyer certified as a specialist made a false representa- 
tion, omission or misstatement of material fact to the board or 
appropriate specialty committee; 


(3) the lawyer certified as a specialist has failed to abide by all 
rules and regulations promulgated by the board; 


(4) the lawyer certified as a specialist has failed to pay the fees 
required; 


(5) the lawyer certified as a specialist no longer meets the stand- 
ards established by the board for the certification of specialists; 
or 
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(6) the lawyer certified as a specialist has been disciplined, dis- 
barred, or suspended from practice by the Supreme Court of any 
other state or federal court or agency. 


(b) The lawyer certified as a specialist has a duty to inform the 
board promptly of any fact or circumstance described in Rules 
.1723(a)(1) through (6) above. 


(c) If the board revokes its certification of a lawyer as a special- 
ist, the lawyer cannot again be certified as a specialist unless he or 
she so qualifies upon application made as if for initial certification as 
a specialist and upon such other conditions as the board may pre- 
scribe. If the board suspends certification of a lawyer as a specialist, 
such certification cannot be reinstated except upon the lawyer’s 
application therefore and compliance with such conditions and 
requirements as the board may prescribe. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1724 Right to Hearing and Appeal to Council 


A lawyer who is denied certification or continued certification as 
a specialist or whose certification is suspended or revoked shall have 
the right to a hearing before the board and, thereafter, the right to 
appeal the ruling made thereon by the board to the council under 
such rules and regulations as the board and council may prescribe. 
(See Section .1800 of this subchapter. ) 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1725 Areas of Specialty 
There are hereby recognized the following specialties: 
(1) bankruptcy law 
(a) consumer bankruptcy law 
(b) business bankruptcy law 
(2) estate planning and probate law 
(3) real property law 
(a) real property—residential 
(b) real property—business, commercial, and industrial 


(4) family law 
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(5) criminal law 
(a) criminal appellate practice 


(b) state criminal law 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1726 Certification Standards of the Specialties of Bank- 
ruptcy Law, Estate Planning and Probate Law, Real 
Property Law, Family Law, and Criminal Law 


Previous decisions approving the certification standards for the 
areas of specialty listed above are hereby reaffirmed. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .1800 Hearing and Appeal Rules of the Board of Legal 
Specialization 


.1801 Reconsideration of Applications, Failure of Written 
Examinations and Appeals 


(a) Applications Incomplete and/or Applicants Not in Compli- 
ance with Standards for Certification 


(1) Incomplete Applications—The executive director of the 
North Carolina State Bar Board of Legal Specialization (the 
board) will review every application to determine if the applica- 
tion is complete. The applicant will be notified of the incom- 
pleteness of his or her application. The applicant must submit the 
completed application within 21 days of the date of mailing of the 
notice. If the applicant fails to provide the required information 
for the application during the requisite time period, the executive 
director will refer the application to the specialty committee for 
review. 


(2) Applicant Not in Compliance—The executive director shall 
refer to the specialty committee for review any application which 
appears complete on its face but which does not satisfactorily 
demonstrate compliance with the standards for certification in 
the specialty area for which certification is sought. 


(3) Specialty Committee Action—The specialty committee shall 
review the incomplete applications and the applications not in 
compliance with the standards for certification. After reviewing 
the applications, the specialty committee shall recommend to the 
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board the acceptance or rejection of the applications. The spe- 
cialty committee shall notify the board of its recommendations in 
writing and the reason for any negative recommendation must be 
specified. The specialty committee must complete the above 
process within 14 days of receiving the applications. 


(4) Notification to Applicant of the Specialty Committee’s 
Action—The executive director shall promptly notify the appli- 
cant in writing of the specialty committee’s recommendation of 
rejection of the application. The notification must specify the 
reason for the recommendation of rejection of the application. In 
addition, the notification shall inform the applicant of his or her 
right to petition the board for review of the application or request 
a hearing before the board. 


(5) Petition for Review by the Board—wWithin 21 days of the mail- 
ing of the notice from the executive director that an application 
has been recommended for rejection by the specialty committee, 
the applicant may petition the board for review. The petition may 
be informal (e.g., by letter), but should include the date on which 
notice of the recommendation of rejection was received and the 
reasons for which the applicant believes the specialty commit- 
tee’s recommendation of rejection should not be accepted. 


(6) Review of Petition by the Board—A three-member panel of 
the board, to be appointed by the chairperson of the board, shall 
review and take action by a majority of the panel upon the peti- 
tion and notify the applicant of the board’s decision. The notifi- 
cation shall inform the applicant of his or her right to appeal the 
decision to the North Carolina State Bar Council (the council) if 
the board’s action is unfavorable to the applicant. 


(7) Request for Hearing—In lieu of a petition for review, an appli- 
cant may request a hearing before the board. The applicant shall 
notify the board through its executive director in writing of such 
request for a hearing within 21 days of the mailing of the notice 
regarding the specialty committee’s recommendation of rejection 
of the application. The applicant shall set forth the grounds for 
the hearing before the board. In such a request, the applicant 
shall list the names of prospective witnesses and identify docu- 
mentation and other evidence to be introduced at the hearing 
before the board. The applicant shall be notified of the board’s 
decision, and if the board’s decision is unfavorable to the appli- 
cant, the applicant will be notified of his or her right to appeal 
the board’s decision to the council. 
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(8) Hearing Procedures 


(A) Notice: Time and Place of Hearing—The chairperson of 
the board shall fix the time and place of the hearing as soon 
as practicable after the applicant’s request for hearing is 
received. The applicant shall be notified of the hearing date. 
Such notice shall be given to the applicant at least 10 days 
prior to the time fixed for the hearing. 


(B) Quorum—A panel of three members of the board, as 
appointed by the chairperson, shall be necessary to conduct 
the hearing with the majority of those in attendance neces- 
sary to decide upon the matter. 


(C) Representation by Counsel and Witnesses—The appli- 
cant may be represented by counsel or represent himself or 
herself at such hearing. The applicant may offer witnesses 
and documents and may cross-examine any witness. 


(D) Written Briefs—The applicant is urged to submit a writ- 
ten brief (in quadruplicate) 10 days prior to the hearing to the 
executive director for distribution to the panel in support of 
his or her position. However, written briefs are not required. 


(E) Depositions—Should the applicant or executive director 
desire to take a deposition prior to the board hearing of any 
voluntary witness who cannot attend the board hearing, such 
intention to take, and request to take, the deposition of a wit- 
ness may be applied for in writing to the chairperson of the 
board together with a written consent signed by the potential 
witness that he or she will give a deposition for one party and 
a statement to the effect that the witness cannot attend the 
hearing along with the reason for such unavailability. The 
party seeking to take the deposition of a witness shall state 
in detail as to what the witness is expected to testify. If the 
chairperson is satisfied that such deposition from a possible 
witness will be relevant to the issue in question before the 
board, then the chairperson will authorize said taking of the 
deposition. The chairperson will also designate the executive 
director or a member of the specialty committee to be pre- 
sent at the deposition. The deposition may be taken orally or 
by video. Any refusal of the taking of the deposition by the 
chairperson shall be reviewed by the board at the request of 
the applicant. The cost connected with taking the deposition 
shall be borne by the party requesting the deposition. 


(F) Continuances—Motions for continuance of the hearing 
should be made to the chairperson of the board and such 
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motions will be granted or denied by the chairperson of the 
board. 


(G) Burden of Proof: Preponderance of the Evidence—The 
panel of the board shall apply the preponderance of the evi- 
dence rule in determining whether or not to accept the appli- 
cation for certification. The burden of proof is upon the 
applicant. 


(H) Conduct of Hearings: Rights of Parties 


(1) Hearings shall be reported by a certified court 
reporter. The applicant shall pay the costs associated 
with obtaining the court reporter’s services for the hear- 
ing. The applicant shall pay the costs of the transcript 
and shall arrange for the preparation of the transcript 
with the court reporter. The applicant shall be taxed with 
all other costs of the hearing, but such costs shall not 
include any compensation to the members of the board 
before whom the hearing is conducted. The board in its 
discretion may refund to the applicant all or some por- 
tion of the necessary costs incurred as a result of the 
hearing. 


(ii) The applicant may retain counsel at all stages of the 
investigation and at all meetings. The applicant and his 
or her counsel shall have the right to attend all hearings. 


(iii) Oral evidence at hearings shall be taken only on oath 
or affirmation. The applicant shall have the right to testi- 
fy unless he or she specifically waives such right or fails 
to appear at the hearing. If the applicant does not testify 
on his or her behalf, the applicant may be called and 
examined by the panel of the board, the executive direc- 
tor, and any member of the specialty committee. The 
applicant’s failure to appear at the hearing ordered by the 
board, after receipt of written notice, shall constitute a 
waiver of the applicant’s right to a hearing before the 
board. 


(iv) At any hearing, the panel of the board, the executive 
director, any member of the appropriate specialty com- 
mittee, and the applicant shall have these rights: (a) to 
call and examine witnesses; (b) to offer exhibits; (c) to 
cross-examine witnesses on any matter relevant to the 
issues even though that matter was not covered in the 
direct examination; and (d) to impeach any witness 
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regardless of who first called such witness to testify and 
to rebut any evidence. 


(v) Hearings need not be conducted according to techni- 
cal rules relating to evidence and witnesses. Any relevant 
evidence shall be admitted if it is the sort of evidence on 
which responsible persons are accustomed to rely in the 
conduct of serious affairs, regardless of any common law 
or statutory rule which might make improper the admis- 
sion of such evidence over objection in civil actions. 


(vi) Any hearing may be recessed or adjourned from time 
to time at the discretion of the panel. 


(9) Failure of Applicant to Petition the Board for Review or 
Request a Hearing Before the Board Within the Time Allowed 
by These Rules—If the applicant does not petition the board 
for review or request a hearing before the board regarding 
the specialty committee’s recommendation of rejection of 
the application within the time allowed by these rules, the 
board shall act on the matter at its next board meeting. 


(b) Failure of Written Examination 


(1) Review of Examination—Within 30 days of the mailing of the 
notice from the board’s executive director that the applicant has 
failed the written examination, the applicant may review his or 
her examination at the office of the board at a time designated by 
the executive director. The applicant shall not remove the exam- 
ination from the board’s office, but may upon request be fur- 
nished a copy of all questions and answers upon which he or she 
did not receive full credit on the examination. The costs of the 
reproduction of the examination shall be borne by the applicant. 


(2) Petition for Grade Review-—If, after reviewing the examina- 
tion, the applicant feels an error or errors were made in the grad- 
ing, he or she may file with the executive director a petition for 
grade review. The petition must be filed within 45 days of the 
mailing of the notice of failure and should set out in detail the 
area or areas which, in the opinion of the applicant, have been 
incorrectly graded. Supporting information may be filed to sub- 
stantiate the applicant’s claim. At the time of filing the petition, 
the applicant must either (A) request a hearing before a three- 
member panel of the board; or (B) waive his or her right to a 
hearing before the board and request that the board render a 
decision based upon its review of the applicant’s examination, 
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supporting documents, and the recommendations of the review 
committee of the specialty committee. 


(3) Review Procedure—tThe applicant’s examination and petition 
shall be submitted to a panel consisting of a minimum of at least 
three members of the specialty committee (the review committee 
of the specialty committee). All information will be submitted in 
blind form, the staff being responsible for deleting any identify- 
ing information on the examination or the petition. The review 
committee of the specialty committee shall review the entire 
examination of the applicant. The review committee of the spe- 
cialty committee shall recommend to the board that the grade of 
the examination remain the same or be changed. 


(4) Decision of the Board—A panel of the board shall consider 
the applicant’s petition for grade review either by hearing or by a 
review only of the applicant’s submitted materials. 


(5) Hearing Procedures—The rules set forth in Rule .1801(a)(8) 
above shall be followed when an applicant petitions for a hearing 
before the board for a grade review of his or her examination. 


(6) Burden of Proof: Preponderance of the Evidence—The panel 
of the board shall apply the preponderance of the evidence rule 
in determining whether the applicant’s grade on the examination 
should remain the same or be changed. The burden of proof is 
upon the applicant. 


History Note: Statutory Authority G.S, 84-23 
Readopted Effective December 8, 1994 


.1802 Denial of Continued Certification as a Specialist 


(a) Denial of Continued Certification—The board, upon its initia- 
tive or upon recommendation of the appropriate specialty commit- 
tee, may deny continued certification of a specialist, if the applicant 
does not meet the requirements as found in Rule .1721(a) of this 
subchapter. 


(b) Notification of Board Action—The executive director shall 
notify the applicant of the board’s decision to grant or deny contin- 
ued certification as a specialist. 


(c) Request for Hearing—Within 21 days of the mailing of notice 
from the executive director of the board that the applicant has been 
denied continued certification, the applicant may request a hearing 
before the board. 
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(d) Hearing Procedure—The rules set forth in Rule .1801(a)(8) of 
this subchapter shall be followed when an applicant requests a hear- 
ing regarding the denial of continued certification. 


(e) Burden of Proof: Preponderance of the Evidence—A three- 
member panel of the board shall apply the preponderance of the evi- 
dence rule in determining whether the applicant’s certification 
should be continued. The burden of proof is upon the applicant. 


(f) Notification of Board’s Decision—The board shall notify the 
applicant of its decision to grant or deny continued certification as a 
specialist. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1803 Suspension or Revocation of a Specialist’s Certification 


(a) The board may suspend or revoke its certification of a lawyer 
as a specialist upon the board's initiative or upon recommendation of 
the appropriate specialty committee and after hearing before the 
board on appropriate notice, upon a finding that: 


(1) the lawyer was certified as a specialist contrary to the rules 
and regulations of the board; 


(2) the lawyer certified as a specialist made a false representa- 
tion, omission or misstatement of material fact to the board or 
appropriate specialty committee; 


(3) the lawyer certified as a specialist has failed to abide by all 
rules and regulations promulgated by the board; 


(4) the lawyer certified as a specialist has failed to pay the fees 
required; 


(5) the lawyer certified as a specialist no longer meets the stand- 
ards established by the board for the certification of specialists; 
or 


(6) the lawyer certified as a specialist has been disciplined, dis- 
barred or suspended from practice in North Carolina or by the 
supreme court of any other state or federal court or agency. 


(b) The executive director shall notify the specialist in writing of 
the board’s consideration of the suspension or revocation of the spe- 
cialist’s certification. The specialist. will also be notified of his or her 
right to a hearing on the issue. The specialist must request in writing 
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a hearing within 21 days of the mailing of the notice of suspension or 
revocation of certification. 


(c) At its next regular or specially called meeting, the board shall 
conduct a hearing according to the hearing procedures set forth in 
Rule .1801(a)(8) of this subchapter. The board shall apply the pre- 
ponderance of the evidence rule in determining whether the special- 
ist’s certification should be suspended or revoked. The burden of 
proof is upon the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1804 Appeal to the Council 


(a) Appealable Decisions—An appeal may be taken to the coun- 
cil from a decision of the board which denies an applicant certifica- 
tion (i.e., when an applicant’s application has been rejected because 
it is incomplete and/or not in compliance with the standards for cer- 
tification or when an applicant fails the written specialty examina- 
tion), denies an applicant continued certification as a specialist, or 
suspends or revokes a specialist’s certification. (Persons who appeal 
the board’s decision are referred to herein as appellants. ) 


(b) Filing the Appeal—An appeal from a decision of the board as 
described in Rule .1804(a) above may be taken by filing with the 
executive director of the North Carolina State Bar (the State Bar) a 
written notice of appeal not later than 21 days after the mailing of the 
board’s decision to the applicant who is denied certification or con- 
tinued certification or to a lawyer whose certification is suspended 
or revoked. 


(c) Time and Place of Hearing—The appeal will be scheduled for 
hearing at a time set by the council. The executive director of the 
State Bar shall notify the appellant and the board of the time and 
place of the hearing before the council. 


(d) Record on Appeal to the Council 


(1) The record on appeal to the council shall consist of all the evi- 
dence offered at the hearing before the board. The executive 
director of the board shall assemble the record and certify it to 
the executive director of the State Bar and notify the appellant of 
such action. 


(2) The appellant shall make prompt arrangement with the court 
reporter to obtain and have filed with the executive director of 
the State Bar a complete transcript of the hearing. Failure of the 
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appellant to make such arrangements and pay the costs shall be 
grounds for dismissal of the appeal. 


(e) Parties Appearing Before the Council—The appellant may 
request to appear, with or without counsel, before the council and 
make oral argument. The board may appear on its own behalf or by 
counsel. 


(f) Appeal Procedure—The council shall consider the appeal en 
banc. The council shall consider only the record on appeal, briefs, 
and oral arguments. The decision of the council shall be by a majori- 
ty of those members voting. All council members present at the meet- 
ing may participate in the discussion and deliberation of the appeal. 
Members of the board who also serve on the council are recused 
from voting on the appeal. 


(g) Notice of the Council’s decision—The appellant shall receive 
written notice of the council’s decision. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1805 Judicial Review 


(a) Appeals—The appellant or the board may appeal from an 
adverse ruling by the council. 


(b) Wake County Superior Court—All appeals from the council 
shall lie to the Wake County Superior Court. (See N.C. State Bar v, 
Du Mont, 304 N.C. 627, 286 §.E.2d 89 (1982).) 


(c) Judicial Review Procedures—Article 4 of G.S. 150B shall be 
complied with by all parties relative to the procedures for judicial 
review of the council’s decision. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1806 Additional Rules Pertaining to Hearings and Appeals 


(a) Notices—Every notice required by these rules shall be mailed 
to the applicant. 


(b) Expenses Related to Hearings and Appeals—In its discretion, 
the board may direct that the necessary expenses incurred in any 
investigation, processing, and hearing of any matter to the board or 
appeal to the council be paid by the board. However, all expenses 
related to travel to any hearing or appeal for the applicant, his or her 
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attorney, and witnesses called by the applicant shall be borne by the 
applicant and shall not be paid by the board. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .1900 Rules Concerning the Accreditation of Continu- 
ing Legal Education for the Purposes of the 
Board of Legal Specialization 


-1901 General Provisions 


(a) An applicant for certification in a specialty field must make a 
satisfactory showing of the requisite number of hours of continuing 
legal education (CLE) in the specialty field for each of the last three 
years prior to application in accord with the standards adopted by 
the board in the field. In no event will the number of hours be less 
than an average of twelve hours per year. The average number of 
hours is computed by adding all hours of continuing legal education 
credits in the field for three years and dividing by three. 


(b) An applicant for continued certification must make a satis- 
factory showing of the requisite number of hours of continuing legal 
education (CLE) in the specialty field for each of the five years of 
certification in accord with the standards adopted by the board in the 
field. In no event will the number of hours be less than an average of 
twelve hours per year. The average number of hours is computed by 
adding all hours of continuing legal education credits in the field for 
the five years and dividing by five. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1902 Definitions 


(1) Applicant—The person applying for certification or contin- 
ued certification of specialization. 


(2) Board—The North Carolina State Bar Board of Legal 
Specialization. 


(3) Committee—The specialty committee appointed by the board 
in the applicant’s specialty field. 


(4) Sponsor—An organization offering continuing legal educa- 
tion courses for attendance by attorneys. 


(5) Accredited Sponsor—A sponsor which has demonstrated to 
the satisfaction of the board that the continuing legal education pro- 
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grams offered by it meet the accreditation standards on a continuing 
basis warranting a presumption of accreditation. 


(6) Accreditation—A determination by the board that the contin- 
uing legal education activities further the professional competence 
of the applicant and a certain number of hours of continuing legal 
education credit should be awarded for participation in the continu- 
ing legal education activity. 


(7) Continuing Legal Education (CLE)—Attendance at lecture- 
type instruction meeting the standards in Rule .1903 of this subchap- 
ter or participation in alternative activities described in Rule .1905 of 
this subchapter. 


(8) Specialty Field—An area of the law as defined by the board in 
which the board certifies specialists. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1903 Accreditation Standards for Lecture-Type CLE 
Activities 


(a) The CLE activity shall have significant intellectual or practi- 
cal content and the primary objective shall be to increase the partic- 
ipant’s professional competence in the applicant’s specialty field. 


(b) The CLE activity shall constitute an organized program of 
learning dealing with matters directly related to the practice of law, 
professional responsibility, or ethical obligations of lawyers in the 
applicant's specialty field. 


(c) The CLE activity may be presented by either live instruction 
or mechanical or electronically recorded or reproduced material. If 
electronic transmission is used, an instructor should be present for 
comment or to answer questions. The board may reduce the hours of 
credit for electronic transmission when no instructor is present. 


(d) Continuing legal education materials are to be prepared and 
activities conducted by an individual or group qualified by practical 
or academic experience in a setting suitable to the educational activ- 
ity of the program. 


(e) Except when not suitable or readily available because of the 
topic or the nature of the lecture, thorough, high quality, and careful- 
ly prepared written materials shall be provided to all attendees prior 
to or at the time the instruction is presented. Absence of materials 
should be the exception and not the rule. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1904 Computation of Hours of Instruction 


(a) Hours of CLE will be computed by adding the number of min- 
utes of actual instruction, dividing by 60 and rounding the results to 
the nearest one-tenth of an hour. 


(b) Only actual instruction will be included in computing the 
total hours of actual instruction. The following will be excluded: 


(1) introductory remarks; 

(2) breaks; 

(3) business meetings; 

(4) keynote speeches or speeches in connection with meals; 


(5) question and answer sessions in excess of fifteen minutes per 
hour of instruction; 


(6) programs of less than 60 minutes in length. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1905 Alternatives to Lecture-Type CLE Course Instruction 


(a) Teaching—Preparation and presentation of written materials 
at an accredited CLE course will qualify for CLE credit at the rate of 
three hours of credit for each hour of presentation as computed 
under Rule .1904 of this subchapter. In the case of joint preparation 
and/or presentation, each preparer and presenter will receive a pro- 
portionate share of the total credit available. Repeat presentations of 
substantially the same materials will not qualify for additional credit. 
Instruction at an academic institution will qualify for three hours of 
CLE credit per semester hour taught in the specialty field. 


(b) Publication—Publication of a scholarly article in the appli- 
cant’s specialty field will qualify for CLE credit in the discretion of 
the specialty committee, subject to board approval, based on a 
review of the article, its content, and its quality. No more than ten 
hours of credit will be given for a single article. 


(c) Self-study—An individual may review video or audio tapes or 
manuscripts of lectures from qualified CLE courses, which lectures 
would meet the accreditation standards in Rule .1903 of this sub- 
chapter and receive credit according to the computation of hours in 
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Rule .1904 of this subchapter provided that no more than two hours 
per year of self-study shall qualify to meet the CLE requirements for 
certification or recertification. 


(d) Advanced degrees—Attendance at courses of instruction at a 
law school which can be credited toward the earning of an advanced 
degree in the specialty field of the applicant will qualify for one hour 
of CLE credit per semester hour taken if attained in the required 
period prior to application for certification or recertification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1906 Accreditation of Courses 


(a) All courses offered by an accredited sponsor which relate to 
the specialty field as defined by the board shall be accredited and 
credit for attendance shall be given for the hours of instruction relat- 
ed to the specialty field of the applicant as determined by the board. 


(b) The applicant shall make a showing that any course for which 
the applicant desires CLE credit offered by a sponsor not on the 
accredited sponsor list meets the accreditation standards of Rule 
.1903 of this subchapter. The board will then determine the number 
of hours of credit based upon the standards of Rule .1904 of this 
subchapter. 


(c) An accredited sponsor may not represent or advertise that a 
CLE course is approved or that the attendees will be given CLE cred- 
it by the board unless such sponsor provides a brochure or other 
appropriate information describing the topics, hours of instruction, 
and instructors for its CLE offerings in a specialty field at least thir- 
ty days in advance of the date of the course and pay a fee of $100 per 
course for the costs of accreditation. 


(d) An unaccredited sponsor desiring advance accreditation of a 
course and the right to designate its accreditation for the appropriate 
number of CLE credits in its solicitations shall submit a brochure or 
other appropriate information describing the topics, hours of instruc- 
tion, location, and instructors for its CLE offerings at least sixty days 
prior to the date of the course. A fee of $200 shall accompany all 
requests for accreditation of courses from a sponsor not on the 
accredited sponsor list. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.1907 Accreditation of Sponsor 

(a) The following is the list of accredited sponsors: 

(1) North Carolina Bar Foundation 

(2) North Carolina Academy of Trial Lawyers 

(3) Wake Forest University Continuing Legal Education 


(4) University of North Carolina at Chapel Hill Continuing Legal 
Education 


(5) Duke University School of Law Continuing Legal Education 


(6) Norman Adrian Wiggins School of Law Continuing Legal 
Education 


(7) Middle District Bankruptcy Seminar 
(8) UCB Estate Planning and Taxation Seminar 


(9) any member of the Association of Continuing Legal Educa- 
tion Administrators 


(10) University of Miami School of Law 


(11) any of the following groups: American Bar Association, 
American College of Probate Counsel, American College of Trial 
Counsel, American Patent Law Association, Association of Amer- 
ican Law Schools, Association of Life Insurance Counsel, Con- 
ference of Chief Justices, Council on Legal Education for 
Professional Responsibility, Inc., Federal Bar Association, Feder- 
al Communications Bar Association, Judge Advocates Associa- 
tion, Maritime Law Association of the United States, National 
Association of Attorneys General, National Association of Bar 
Executives, National Association of Bar Presidents, National 
Association of Bar Counsel, National Association of Women 
Lawyers, National Bar Association, National Conference of Bar 
Examiners, National Conference of Commissioners on Uniform 
State Laws, National Conference of Judicial Councils, National 
District Attorneys Association, and National Legal Aid and 
Defender Association. 


(b) Any sponsor not listed in Rule .1907(a) above desiring to 


attain accredited sponsor status must submit to the board a descrip- 
tion of the courses offered for the two years prior to application to 


the 


board for accredited sponsor status. The board may request 


copies of any course materials used in any of the offered courses. If, 
in the judgment of the board, the sponsor has met the accreditation 
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standards of Rule .1903 of this subchapter for each of the courses 
offered, the board will designate the sponsor as an accredited 
sponsor. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.1908 Showing by Applicants 


Every applicant will list each type of CLE activity under each of 
the following categories: 


(1) attendance at CLE instruction offered by an accredited spon- 
sor. The course name, sponsor, and number of hours of CLE shall 
be listed by the applicant; 


(2) attendance at CLE instruction offered by a sponsor not on the 
accredited sponsor list or not given advanced approval by the 
board under Rule .1906 of this subchapter. A fee of $5.00 per 
course will be charged for accrediting each course listed by the 
applicant offered by a sponsor not on the accredited sponsor list 
or not given advanced approval under Rule .1906(d) of this sub- 
chapter. The course name, sponsor, and number of hours of CLE 
shall be listed by the applicant; 


(3) participation as an instructor at a CLE course. The course 
name, sponsor, and number of hours of instruction or prepara- 
tion shall be stated by the applicant; 


(4) publication of a scholarly article. A copy of the publication 
shall accompany the application; 


(5) self-study. A description of the materials used, the dates of 
use, the number of hours claimed, and the source from which 
they were obtained shall accompany the application. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .2000 Rules of the Board of Legal Specialization for 
Approval of Independent Certifying 
Organizations 


.2001 Policy Statement 


These guidelines for reviewing independent organizations which 
certify lawyers as specialists are designed to thoroughly evaluate the 
purpose and function of such certifying organizations and the proce- 
dures they use in their certification processes. These guidelines are 
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not meant to be exclusive, but to provide a framework in which cer- 
tifying organizations can be evaluated. The aim of this evaluation is 
to provide consumers of legal services a means of access to lawyers 
who are qualified in particular fields of law. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2002 General Procedure 


As contemplated in Rule 2.5 of the North Carolina Rules of Pro- 
fessional Conduct, the North Carolina State Bar, through its Board of 
Legal Specialization (the board), shall, upon the filing of a completed 
application and the payment of any required fee, review the stand- 
ards and procedures of any organization which certifies lawyers as 
specialists and desires the approval of the North Carolina State Bar. 
The board shall prepare an application form to be used by certifying 
organizations and shall administer the application process. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2003 Factors to be Considered in Reviewing Certifying 
Organizations 


(a) Purpose of the Organization—The stated purposes for the 
original formation of the organization and any subsequent changes in 
those purposes shall be examined to determine whether the organi- 
zation is dedicated to the maintenance of professional competence. 


(b) Background of the Organization--The length of time the 
organization has been in existence, whether the organization is a suc- 
cessor of another, the requirements for membership in the organiza- 
tion, the number of members which the organization has, the busi- 
ness structure under which the organization operates, and the 
professional qualifications of the individuals who direct the policies 
and operations of the organization shall be examined to determine 
whether the organization is a bona fide certifying organization. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2004 Standards for Approval of Certifying Organizations 


The following standards are to be considered by the board in 
evaluating an application for approval of a certifying organization. 


(1) Uniform Applicability of Certification Standards—In general, 
the standards for certification in any specialty field must be 
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understandable and easily applied to individual applicants. Certi- 
fication by the organization must be available to any attorney 
who meets the standards, and the organization must not certify 
an attorney who has not demonstrably met each standard. The 
organization must agree to promptly inform the board of any 
material changes in its standards, definitions of specialty fields 
or certifying procedures and must further agree to respond 
promptly to any reasonable requests for information from the 
board. 


(2) Definitions of Specialty Fields—Every field of law in which 
certification is offered must be susceptible of meaningful defini- 
tion and be an area in which North Carolina lawyers regularly 
practice. 


(3) Decision Making by Recognized Experts—The persons in a 
certifying organization making decisions regarding applicants 
shall include lawyers who, in the judgment of the board, are 
experts in the subject areas of practice and who each have exten- 
sive practice or involvement in those areas of practice. 


(4) Certification Standards—A certifying organization’s stand- 
ards for certification of specialists must include, as a minimum, 
the standards required for certification set out in the North Car- 
olina Plan of Legal Specialization (Section .1700 of this subchap- 
ter) and in the rules, regulations and standards adopted by the 
board from time to time. Such standards shall not unlawfully dis- 
criminate against any lawyer properly qualified for certification 
as a specialist, but shall provide a reasonable basis for a deter- 
mination that an applicant possesses special competence in a 
particular field of law, as demonstrated by the following means: 


(a) Substantial Invelvement—Substantial involvement in the 
area of specialty during the five-year period immediately pre- 
ceding application to the certifying agency. Substantial 
involvement is generally measured by the amount of time 
spent practicing in the area of specialty. In no event may the 
time spent in practicing the specialty be less than 25 percent 
of the total practice of a lawyer engaged in a normal full-time 
practice; 


(b) Peer Review—Peer recommendations from attorneys or 
judges who are familiar with the competence of the applicant 
in the area of specialty, none of whom are related to, engaged 
in legal practice with, or involved in continuing commercial 
relationships with the lawyer; 
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(c) Written Examination—Objective evaluation of the appli- 
cant’s knowledge of the substantive and procedural law in 
the area of specialty as determined by written examination; 


(d) Continuing Legal Education—At least 36 hours of 
approved continuing legal education credit in the area of spe- 
cialty during the three years immediately preceding applica- 
tion to the certifying organization. 


(5) Applications and Procedures—Application forms used by the 
certifying organization must be submitted to the board for review 
to determine that the requirements specified above are being met 
by applicants. Additionally, the certifying organization must sub- 
mit a description of the process it uses to review applications. 


(6) Requirements for Recertification—The standards used by a 
certifying organization must provide for certification for a limit- 
ed period of time, which shall not exceed five years, after which 
time persons who have been certified must apply for recertifica- 
tion. Requirements for recertification must include continued 
substantial involvement in the area of specialty, continuing legal 
education, and appropriate peer review. 


(7) Revocation of Certification—The standards used by a certify- 
ing organization shall include a procedure for revocation of cer- 
tification. A certification shall be revoked upon a finding that the 
certificate holder has been disbarred or suspended from the 
practice of law. The standards shall require a certificate holder to 
report his or her disbarment or suspension from the practice of 
law to the certifying organization. 


(8) Waiver—The standards used by a certifying organization may 
provide for waiver of the peer review and written examination 
requirements set forth in Rules .2004(4)(b) and (c) above for an 
applicant who was responsible for formulating and grading the 
organization's initial written examination in his or her area of 
specialty. 


History Note: Statutory Authority G.S. 84-23 


the 


Readopted Effective December 8, 1994 
.2005 Application Procedure 


(a) The organization may file an application seeking approval of 
organization by the board. Applications shall be on forms avail- 


able from and approved by the board. The application fee shall be 
$1,000. 
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(b) The organization which has been approved shall provide its 
standards, definitions and/or certifying procedures to the board in 
January of each year and must pay an annual administrative fee of 
$100 to maintain its approved status. 


(c) When the board determines that an approved certifying orga- 
nization has ceased to exist, has ceased to operate its certification 
program in the manner described in its application, or has failed to 
comply with the requirements of Rule .2005(b) above, its approved 
status shall be revoked. After such a revocation, no North Carolina 
lawyer may publicize a certification from the organization in 
question. 


(d) The appeal procedures of the board shall apply to any appli- 
cation by an organization for approval as a certifying organization 
and any decision to revoke a certifying organization’s approved 
status. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2006 Effect of Approval of a Certifying Organization by 
the Board of Legal Specialization 


When an organization is approved as a certifying organization by 
the board, any North Carolina lawyer certified as a specialist by that 
organization may publicize that certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .2100 Certification Standards for the Real Property 
Law Specialty 


.2101 Establishment of Specialty Field 


The North Carolina State Bar Board of Legal Specialization (the 
board) hereby designates real property law, including the subspecial- 
ties of real property-residential transactions and real property- 
business, commercial, and industrial transactions as a field of law for 
which certification of specialists under the North Carolina Plan of 
Legal Specialization (see Section .1700 of this subchapter) is 
permitted. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.2102 Definition of Specialty 


The specialty of real property law is the practice of law dealing 
with real property transactions, including title examination, property 
transfers, financing, leases, and determination of property rights. 
Subspecialties in the field are identified and defined as follows: 


(a) Real Property Law-Residential Transactions—The practice of 
law dealing with the acquisition, ownership, leasing, financing, 
use, transfer and disposition, of residential real property by 
individuals; 


(b) Real Property Law-Business, Commercial, and Industrial 
Transactions—The practice of law dealing with the acquisition, 
ownership, leasing, management, financing, development, use, 
transfer, and disposition of residential, business, commercial, 
and industrial real property. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2103 Recognition as a Specialist in Real Property Law 


A lawyer may qualify as a specialist by meeting the standards set 
for one or both of the subspecialties. If a lawyer qualifies as a spe- 
clalist in real property law by meeting the standards set for the real 
property law-residential transactions subspecialty, the lawyer shall 
be entitled to represent that he or she is a “Board Certified Specialist 
in Real Property Law-Residential Transactions.” If a lawyer qualifies 
as a specialist in real property law by meeting the standards set for 
the real property law-business, commercial, and industrial transac- 
tions, the lawyer shall be entitled to represent that he or she is a 
“Board Certified Specialist in Real Property Law-Business, Commer- 
cial, and Industrial Transactions.” If a lawyer qualifies as a specialist 
in real property law by meeting the standards set for both the real 
property law-residential transactions subspecialty and the real prop- 
erty law-business, commercial, and industrial transactions subspe- 
cialty, the lawyer shall be entitled to represent that he or she is a 
“Board Certified Specialist in Real Property Law-Residential, Busi- 
ness, Commercial and Industrial Transactions.” 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


BAR RULES 909 


.2104 Applicability of Provisions of the North Carolina 
Plan of Legal Specialization 


Certification and continued certification of specialists in real 
property law shall be governed by the provisions of the North Car- 
olina Plan of Legal Specialization (see Section .1700 of this subchap- 
ter) as supplemented by these standards for certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2105 Standards for Certification as a Specialist in Real 
Property Law 


Each applicant for certification as a specialist in real property 
law shall meet the minimum standards set forth in Rule .1720 of this 
subchapter. In addition, each applicant shall meet the following 
standards for certification in real property law: 


(a) Licensure and Practice—An applicant shall be licensed and in 
good standing to practice law in North Carolina as of the date of 
application. An applicant shall continue to be licensed and in 
good standing to practice law in North Carolina during the peri- 
od of certification. 


(b) Substantial Involvement—-An applicant shall affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of real property law. 


(1) Substantial involvement shall mean during the five years 
preceding the application, the applicant has devoted an aver- — 
age of at least 500 hours a year to the practice of real prop- 
erty law, but not less than 400 hours in any one year. 


(2) Practice shall mean substantive legal work done primari- 
ly for the purpose of legal advice or representation, or a prac- 
tice equivalent. 


(3) Practice equivalent means service as a law professor con- 
centrating in the teaching of real property law. Teaching may 
be substituted for one year of experience to meet the five- 
year requirement. 


(c) Continuing Legal Education—An applicant must have earned 
no less than 36 hours of accredited continuing legal education 
(CLE) credits in real property law during the three years preced- 
ing application with not less than 6 credits in any one year. 
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(d) Peer Review—An applicant must make a satisfactory show- 
ing of qualification through peer review. An applicant must pro- 
vide the names of ten lawyers or judges who are familiar with the 
competence and qualification of the applicant in the specialty 
field. Written peer reference forms will be sent by the board or 
the specialty committee to each of the references. Completed 
peer reference forms must be received from at least five of the 
references. All references must be licensed and in good standing 
to practice in North Carolina. An applicant consents to the confi- 
dential inquiry by the board or the specialty committee of the 
submitted references and other persons concerning the appli- 
cant’s competence and qualification. 


(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or associate 
of the applicant at the time of the application. 


(2) The references shall be given on standardized forms pro- 
vided by the board with the application for certification in 
the speciaity field. These forms shall be returned directly to 
the specialty committee. 


(e) Examination—The applicant must pass a written examina- 
tion designed to test the applicant’s knowledge and ability in real 
property law. 


(1) Terms—The examination(s) shall be in written form and 
Shall be given annually. The examination(s) shall be adminis- 
tered and graded uniformly by the specialty committee. 


(2) Subject Matter—The examination shall cover the appli- 
cant’s knowledge in the following topics in real property law 
or in the subspecialty or subspecialties that the applicant has 
elected: 


(A) title examinations, property transfers, financing, 
leases, and determination of property rights; 


(B) the acquisition, ownership, leasing, financing, use, 
transfer, and disposition of residential real property by 
individuals; 


(C) the .acquisition, ownership, leasing, management, 
financing, development, use, transfer, and disposition of 
residential, business, commercial, and industrial real 
property. 


History Note: Statutory Authority G.S. 84-23 


Readopted Effective December 8, 1994 
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.2106 Standards for Continued Certification as a Specialist 


The period of certification is five years. Prior to the expiration of 
the certification period, a certified specialist who desires continued 
certification must apply for continued certification within the time 
limit described in Rule .2106(d) below. No examination will be 
required for continued certification. However, each applicant for 
continued certification as a specialist shall comply with the specific 
requirements set forth below in addition to any general standards 
required by the board of all applicants for continued certification. 


(a) Substantial Involvement—-The specialist must demonstrate 
that, for each of the five years preceding application, he or she 
has had substantial involvement in the specialty as defined in 
Rule .2105(b) of this subchapter. 


(b) Continuing Legal Education—The specialist must have 
earned no less than 60 hours of accredited continuing legal edu- 
cation credits in real property law as accredited by the board 
with not less than 6 credits earned in any one year. 


(c) Peer Review—The specialist must comply with the require- 
ments of Rule .2105(d) of this subchapter. 


(d) Time for Application—Application for continued certification 
shall be made not more than one hundred eighty (180) days nor 
less than ninety days prior to the expiration of the prior period of 
certification. 


(e) Lapse of Certification—Failure of a specialist to apply for 
continued certification in a timely fashion will result in a lapse of 
certification. Following such lapse, recertification will require 
compliance with all requirements of Rule .2105 of this subchap- 
ter, including the examination. 


(f) Suspension or Revocation of Certification—If an applicant’s 
certification has been suspended or revoked during the period of 
certification, then the application shall be treated as if it were for 
initial certification under Rule .2105 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2107 Applicability of Other Requirements 


The specific standards set forth herein for certification of spe- 
cialists in real property law are subject to any general requirement, 
standard, or procedure adopted by the board applicable to all appli- 
cants for certification or continued certification. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .2200 Certification Standards for the Bankruptcy Law 
Specialty 


.2201 Establishment of Specialty Field 


The North Carolina State Bar Board of Legal Specialization (the 
board) hereby designates bankruptcy law, including the subspecial- 
ties of consumer bankruptcy law and business bankruptcy law, as a 
field of law for which certification of specialists under the Plan of 
Legal Specialization (see Section .1700 of this subchapter) is 
permitted. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2202 Definition of Specialty 


The specialty of bankruptcy law is the practice of law dealing 
with all laws and procedures involving the rights, obligations, and 
remedies between debtors and creditors in potential or pending fed- 
eral bankruptcy cases and state insolvency actions. Subspecialties in 
the field are identified and defined as follows: 


(a) Consumer Bankruptcy Law—The practice of law dealing with 
consumer bankruptcy and the representation of interested par- 
ties in contested matters or adversary proceedings in individual 
filings of Chapter 7, Chapter 12, or Chapter 13; 


(b) Business Bankruptcy Law—The practice of law dealing with 
business bankruptcy and the representation of interested parties 
in contested matters or adversary proceedings in bankruptcy 
cases filed on behalf of debtors who are or have been engaged in 
business prior to an entity filing Chapter 7, Chapter 9, Chapter 
ll, or Chapter 12. 


History Note: Statutory Authority G.S. 84-238 
Readopted Effective December 8, 1994 


.2203 Recognition as a Specialist in Bankruptcy Law 


A lawyer may qualify as a specialist by meeting the standards set 
for one or both of the subspecialties. If a lawyer qualifies as a spe- 
cialist in bankruptcy law by meeting the standards set for the con- 
sumer bankruptcy law subspecialty, the lawyer shall be entitled to 
represent that he or she is a “Board Certified Specialist in Consumer 
Bankruptcy Law.” If a lawyer qualifies as a specialist in bankruptcy 
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law by meeting the standards set for the business bankruptcy law 
subspecialty, the lawyer shall be entitled to represent that he or she 
is a “Board Certified Specialist in Business Bankruptcy Law.” If a 
lawyer qualifies as a specialist in bankruptcy law by meeting the 
standards set for both the consumer bankruptcy law and the busi- 
ness bankruptcy law subspecialties, the lawyer shall be entitled to 
represent that he or she is a “Board Certified Specialist in Business 
and Consumer Bankruptcy Law.” 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2204 Applicability of Provisions of the North Carolina 
Plan of Legal Specialization 


Certification and continued certification of specialists in bank- 
ruptcy law shall be governed by the provisions of the Plan of Legal 
Specialization (see Section .1700 of this subchapter) as supplement- 
ed by these standards for certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2205 Standards for Certification as a Specialist in Bank- 
ruptcy Law 


Each applicant for certification as a specialist in bankruptcy law 
shall meet the minimum standards set forth in Rule .1720 of this sub- 
chapter. In addition, each applicant shall meet the following stand- 
ards for certification as a specialist in bankruptcy law: 


(a) Licensure and Practice—An applicant shall be licensed and in 
good standing to practice law in North Carolina as of the date of 
application. An applicant shal] continue to be licensed and in 
good standing to practice law in North Carolina during the peri- 
od of certification. 





(b) Substantial Involvement—An applicant shall affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of bankruptcy law. 


(1) Substantial involvement shall mean during the five years 
preceding the application, the applicant has devoted an aver- 
age of at least 500 hours a year to the practice of bankruptcy 
law, but not less than 400 hours in any one year. 


(2) Practice shall mean substantive legal work done primari- 
ly for the purpose of legal advice or representation, or a prac- 
tice equivalent. 
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(3) Practice equivalent shall mean, after admission to the bar 
of any state, District of Columbia, or a U.S. territorial 
possession 


(A) service as a judge of any bankruptcy court, service as 
a clerk of any bankruptcy court, or service as a standing 
trustee; 


(B) corporate or government service, including military 
service, after admission to the bar of any state, the Dis- 
trict of Columbia, or any U.S. territorial possession, but 
only if the bankruptcy work done was legal advice or rep- 
resentation of the corporation, governmental unit, or 
individuals connected therewith; 


(C) service as a deputy or assistant clerk of any bank- 
ruptcy court, as a research assistant to a bankruptcy 
judge, or as a law professor teaching bankruptcy and/or 
debtor-creditor related courses may be substituted for 
one year of experience to meet the five-year requirement. 


(c) Continuing Legal Education—An applicant must have earned 
no less than 36 hours of accredited continuing legal education 
(CLE) credits in bankruptcy law, during the three years preced- 
ing application with not less than 6 credits in any one year. 


(d) Peer Review—An applicant must make a satisfactory show- 
ing of qualification through peer review. An applicant must pro- 
vide the names of ten lawyers or judges who are familiar with the 
competence and qualification of the applicant in the specialty 
field. Written peer reference forms will be sent by the board or 
the specialty committee to each of the references. Completed 
peer reference forms must be received from at least five of the 
references. All references must be licensed and in good standing 
to practice in North Carolina. An applicant consents to the confi- 
dential inquiry by the board or the specialty committee of the 
submitted references and other persons concerning the appli- 
cant’s competence and qualification. 


(1) Areference may not be a judge of any bankruptcy court. 


(2) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or associate 
of the applicant at the time of the application. 


(3) The references shall be given on standardized forms pro- 
vided by the board with the application for certification in the 
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specialty field. These forms shall be returned directly to the 
specialty committee. 


(e) Examination—The applicant must pass a written examina- 
tion designed to test the applicant’s knowledge and ability in 
bankruptcy law. 


(1) Terms—The examination shall be in written form and 
shall be given annually. The examination shall be adminis- 
tered and graded uniformly by the specialty committee. 


(2) Subject Matter—The examination shall cover the appli- 
cant’s knowledge and application of the law in the following 
topics in the subspecialty or subspecialties that the applicant 
has elected: 


(A) all provisions of the Bankruptcy Reform Act of 1978, 
as amended, and legislative history related thereto, 
except subchapters III and IV of Chapter 7 and Chapter 9 
of Title II, United States Code; 


(B) the Rules of Bankruptcy Procedure effective as of 
August 1, 1983, as amended; 


(C) bankruptcy crimes and immunity; 


(D) state laws affecting debtor-creditor relations, includ- 
ing, but not limited to, state court insolvency proceed- 
ings; Chapter 1C of the North Carolina General Statutes; 
the creation, perfection, enforcement, and priorities of 
secured claims, claim and delivery; and attachment and 
garnishment; 


(E) judicial interpretations of any of the above. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2206 Standards for Continued Certification as a Specialist 


The period of certification is five years. Prior to the expiration of 
the certification period, a certified specialist who desires continued 
certification must apply for continued certification within the time 
limit described in Rule .2206(d) below. No examination will be 
required for continued certification. However, each applicant for 
continued certification as a specialist shall comply with the specific 
requirements set forth below in addition to any general standards 
required by the board of all applicants for continued certification. 


(a) Substantial Involvement—The specialist must demonstrate 
that, for each of the five years preceding application, he or she 
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has had substantial involvement in the specialty as defined in 
Rule .2205(b) of this subchapter. 


(b) Continuing Legal Education—Since last certified, a specialist 
must have earned no less than 60 hours of accredited continued 
legal education credits in bankruptcy law with not less than 6 
credits earned in any one year. 


(c) Peer Review—The specialist must comply with the require- 
ments of Rule .2205(d) of this subchapter. 


(d) Application for continued certification shall be made not 
more than 180 days nor less than 90 days prior to the expiration 
of the prior period of certification. 


(e) Lapse of Certification—Failure of a specialist to apply for 
continued certification in a timely fashion will result in a lapse of 
certification. Following such lapse, recertification will require 
compliance with all requirements of Rule .2205 of this subchap- 
ter, including the examination. 


(f) Suspension or Revocation of Certification—If an applicant’s 
certification has been suspended or revoked during the period of 
certification, then the application shall be treated as if it were for 
initial certification under Rule .2205 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


2207 Applicability of Other Requirements 


The specific standards set forth herein for certification of spe- 
cialists in bankruptcy law are subject to any general requirement, 
standard, or procedure adopted by the board applicable to all appli- 
cants for certification or continued certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .2300 Certification Standards for the Estate Planning 
and Probate Law Specialty 


.2301 Establishment of Specialty Field 


The North Carolina State Bar Board of Legal Specialization (the 
board) hereby designates estate planning and probate law as a field 
of law for which certification of specialists under the Plan of Legal 
Specialization (see Section .1700 of this subchapter) is permitted. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effctive December 8, 1994 


2002 Definition of Specialty 


The specialty of estate planning and probate law is the practice 
of law dealing with planning for conservation and disposition of 
estates, including consideration of federal and state tax conse- 
quences; preparation of legal instruments to effectuate estate plans; 
and probate of wills and administration of estates, including federal 
and state tax matters. ; 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


2303 Recognition as a Specialist in Estate Planning and 
Probate Law 


If a lawyer qualifies as a specialist in estate planning and probate 
law by meeting the standards set for the specialty, the lawyer shall be 
entitled to represent that he or she is a “Board Certified Specialist in 
Estate Planning and Probate Law.” 


History Note: Statutory Authority G.S, 84-23 
Readopted Effective December 8, 1994 


.2304 Applicability of Provisions of the North Carolina 
Plan of Legal Specialization 


Certification and continued certification of specialists in estate 
planning and probate law shall be governed by the provisions of the 
Plan of Legal Specialization (see Section .1700 of this subchapter) as 
supplemented by these standards for certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2305 Standards for Certification as a Specialist in Estate 
Planning and Probate Law 


Each applicant for certification as a specialist in estate planning 
and probate law shall meet the minimum standards set forth in Rule 
.1720 of this subchapter. In addition, each applicant shall meet the 
following standards for certification as a specialist in estate planning 
and probate law: 


(a) Licensure and Practice—An applicant shall be licensed and in 
good standing to practice law in North Carolina as of the date of 
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application. An applicant shall continue to be licensed and in 
good standing to practice law in North Carolina during the peri- 
od of certification. 


(b) Substantial Involvement—tThe applicant shall affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of estate planning and probate law. 


(1) Substantial involvement shall be measured as follows: 


(A) Time Spent—During the five years preceding the 
application, the applicant has devoted an average of at 
least 500 hours a year to the practice of estate planning 
and probate law, but not less than 400 hours in any one 
year; 


(B) Experience Gained—During the five years immedi- 
ately preceding application, the applicant shall have had 
continuing involvement in a substantial portion of the 
activities described in each of the following paragraphs: 


(i) counseled persons in estate planning, including giv- 
ing advice with respect to gifts, life insurance, wills, 
trusts, business arrangements and agreements, and 
other estate planning matters; 


(ii) prepared or supervised the preparation of (1) 
estate planning instruments, such as simple and com- 
plex wills (including provisions for testamentary 
trusts, marital deductions and elections), revocable 
and irrevocable inter vivos trusts (including short- 
term and minor’s trusts), business planning agree- 
ments (including buy-sell agreements and employ- 
ment contracts), powers of attorney and other estate 
planning instruments; and (2) federal and state gift tax 
returns, including representation before the Internal 
Revenue Service and the North Carolina Department 
of Revenue in connection with gift tax returns; 


(ili) handled or advised with respect to the probate of 
wills and the administration of decedents’ estates, 
including representation of the personal representa- 
tive before the clerk of superior court, guardianship, 
will contest, and declaratory judgment actions; 


(iv) prepared, reviewed or supervised the preparation 
of federal estate tax returns, North Carolina inheri- 
tance tax returns, and federal and state fiduciary 
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income tax returns, including representation before 
the Internal Revenue Service and the North Carolina 
Department of Revenue in connection with such tax 
returns and related controversies. 


(2) Practice shall mean substantive legal work done primari- 
ly for the purpose of legal advice or representation, or a prac- 
tice equivalent. 


(3) Practice equivalent shall mean 


(A) receipt of an LL.M. degree in taxation or estate plan- 
ning and probate law (or such other related fields 
approved by the specialty committee and the board from 
an approved law school) may be substituted for one year 
of experience to meet the five-year requirement; 


(B) service as a trust officer with a corporate fiduciary 
having duties prirnarily in the area of estate and trust 
administration, may be substituted for one year of expe- 
rience to meet the five-year requirement; 


(C) service as a law professor concentrating in the teach- 
ing of taxation or estate planning and probate law (or 
such other related fields approved by the specialty com- 
mittee and the board). Such service may be substituted 
for one year of experience to meet the five-year 
requirement. 


(c) Continuing Legal Education-—An applicant must have earned 
no less than 72 hours of accredited continuing legal education 
(CLE) credits in estate planning and probate law during the three 
years preceding application. Of the 72 hours of CLE, at least 45 
hours shall be in estate planning and probate law, and the bal- 
ance may be in the related areas of taxation, business organiza- 
tions, real property, and family law. 


(d) Peer Review—An applicant must make a satisfactory show- 
ing of qualification through peer review. An applicant must pro- 
vide the names of ten lawyers or judges, all of whom are familiar 
with the competence and qualification of the applicant in the spe- 
cialty field. Written peer reference forms will be sent by the 
board or the specialty committee to each of the references. Com- 
pleted peer reference forms must be received from at least five of 
the references. All references must be licensed and in good 
standing to practice in North Carolina. An applicant consents to 
the confidential inquiry by the board or the specialty committee 
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of the submitted references and other persons concerning the 
applicant’s competence and qualification. 


(1) Areference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or asso- 
ciate of the applicant at the time of the application. 


(2) The references shall be given on standardized forms 
provided by the board with the application for certifica- 
tion in the specialty field. These forms shall be returned 
directly to the specialty committee. 


(e) Examination—The applicant must pass a written examina- 
tion designed to test the applicant’s knowledge and ability in 
estate planning and probate law. 


(1) Terms—The examination shall be in written form and 
shall be given annually. The examination shall be adminis- 
tered and graded uniformly by the specialty committee. | 


(2) Subject Matter—-The examination shall cover the appli- 
cant’s knowledge and application of the law in the following 
topics: 


(A) federal and North Carolina gift taxes; 
(B) federal estate tax; 
(C) North Carolina inheritance tax; 


(D) federal and North Carolina fiduciary income 
taxes; 


(E) federal and North Carolina income taxes as they 
apply to the final returns of the decedent and his or 
her surviving spouse; 


(F) North Carolina law of wills and trusts; 


(G) North Carolina probate law, including fiduciary 
accounting; 


(H) federal and North Carolina income and gift tax 
laws as they apply to revocable and irrevocable inter 
vivos trusts; 


(1) North Carolina law of business organizations, fam- 
“ily law, and property law as they may be applicable to 
estate planning transactions; 


(J) federal and North Carolina tax law applicable to | 
partnerships and corporations (including S corpora- 
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tions) which may be encountered in estate planning 
and administration. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2306 Standards for Continued Certification as a Specialist 


The period of certification is five years. Prior to the expiration of 
the certification period, a certified specialist who desires continued 
certification must apply for continued certification within the time 
limit described in Rule .2306(d) below. No examination will be 
required for continued certification. However, each applicant for 
continued certification as a specialist shall comply with the specific 
requirements set forth below in addition to any general standards 
required by the board of all applicants for continued certification. 


(a) Substantial Involvement—The specialist must demonstrate 
that, for each of the five vears preceding application, he or she 
has had substantial involvement in the specialty as defined in 
Rule .2305(b) of this subchapter. 


(b) Continuing Legal Education-—Since last certified, a specialist 
must have earned no less than 120 hours of accredited continu- 
ing legal education credits in estate planning and probate law. Of 
the 120 hours of CLE, at least 75 hours shall be in estate planning 
and probate law, and the balance may be in the related areas of 
taxation, business organizations, real property, and family law. 


(c) Peer Review—The specialist must comply with the require- 
ments of Rule .2305(d) of this subchapter. 


(d) Time for Application—<Application for continued certification 
shall be made not more than 180 days nor less than 90 days prior 
to the expiration of the prior period of certification. 


(e) Lapse of Certification—Failure of a specialist to apply for 
continued certification in a timely fashion will result in a lapse of 
certification. Following such lapse, recertification will require 
compliance with all requirements of Rule .2305 of this subchap- 
ter, including the examination. 


(f) Suspension or Revocation of Certification—If an applicant’s 
certification has been suspended or revoked during the period of 
certification, then the application shall be treated as if it were for 
initial certification under Rule .2305 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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.2307 Applicability of Other Requirements 


The specific standards set forth herein for certification of spe- 
cialists in estate planning and probate law are subject to any general 
requirement, standard, or procedure adopted by the board applicable 
to all applicants for certification or continued certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .2400 Certification Standards for the Family Law 
Specialty 


.2401 Establishment of Specialty Field 


The North Carolina State Bar Board of Legal Specialization (the 
board) hereby designates family law as a field of law for which certi- 
fication of specialists under the North Carolina Plan of Legal Spe- 
cialization (see Section .1700 of this subchapter) is permitted. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2402 Definition of Specialty 


The specialty of family law is the practice of law relating to mar- 
riage, divorce, alimony, child custody and support, equitable distri- 
bution, enforcement of support, domestic violence, bastardy, and 
adoption. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2403 Recognition as a Specialist in Family Law 


If a lawyer qualifies as a specialist in family law by meeting the 
standards set for the specialty, the lawyer shall be entitled to repre- 
sent that he or she is a “Board Certified Specialist in Family Law.” 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2404 Applicability of Provisions of the North Carolina 
Plan of Legal Specialization 


Certification and continued certification of specialists in family 
law shall be governed by the provisions of the North Carolina Plan of 
Legal Specialization (See Section .1700 of this subchapter) as supple- 
mented by these standards for certification. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2405 Standards for Certification as a Specialist in Family Law 


Each applicant for certification as a specialist in family law shall 
meet the minimum standards set forth in Rule .1720 of this subchap- 
ter. In addition, each applicant shall meet the following standards for 
certification as a specialist in family law: 


(a) Licensure and Practice-—An applicant shall be licensed and in 
good standing to practice law in North Carolina as of the date of 
application. An applicant shall continue to be licensed and in 
good standing to practice law in North Carolina during the peri- 
od of certification. | 


(b) Substantial Involvement—An applicant shall affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of family law. 


(1) Substantial involvement shall mean during the five years 
preceding the application, the applicant has devoted an aver- 
age of at least 600 hours a year to the practice of family law, 
and not less than 400 hours during any one year. 


(2) Practice shall mean substantive legal work done primari- 
ly for the purpose of legal advice or representation, or a prac- 
tice equivalent. 


(3) Practice equivalent shall mean 


(A) service as a law professor concentrating in the teach- 
ing of family law. Such service may be substituted for one 
year of experience to meet the five-year requirement. 


(B) service as a district court judge in North Carolina, 
hearing a substantial number of family law cases. Such 
service may be substituted for one year of experience to 
meet the five-year requirement. 


(c) Continuing Legal Education-—An applicant must have earned 
no less than 45 hours of accredited continuing legal education 
(CLE) credits in family law, 9 of which may be in related fields, 
during the three years preceding application, with not less than 9 
credits in any one year. Related fields shall include taxation, trial 
advocacy, evidence, negotiation, and juvenile law. 


(d) Peer Review—An applicant must make a satisfactory show- 
ing of qualification through peer review. An applicant must pro- 
vide the names of ten lawyers or judges who are familiar with the 


924 


BAR RULES 


competence and qualification of the applicant in the specialty 
field. Written peer reference forms will be sent by the board or 
the specialty committee to each of the references. Completed 
peer reference forms must be received from at least five of the 
references. All references must be licensed and in good standing 
to practice in North Carolina. An applicant consents to the confi- 
dential inquiry by the board or the specialty committee of the 
submitted references and other persons concerning the appli- 
cant’s competence and qualification. 


(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or associate 
of the applicant at the time of the application. 


(2) The references shall be given on standardized forms pro- 
vided by the board with the application for certification in 
the specialty field. These forms shall be returned directly to 
the specialty committee. 


(e) Examination—The applicant must pass a written examina- 
tion designed to test the applicant’s knowledge and ability in fam- 
ily law. 


(1) Terms—The examination shall be in written form and 
shall be given annually. The examination shall be adminis- 
tered and graded uniformly by the specialty committee. 


(2) Subject Matter—The examination shall cover the appli- 
cant’s knowledge and application of the law relating to mar- 
riage, divorce, alimony, child custody and support, equitable 
distribution, enforcement of support, domestic violence, 
bastardy, and adoption including, but not limited to, the 
following: 


(A) contempt (Chapter 5A of the North Carolina General 
Statutes); 


(B) adoptions (Chapter 48); 
(C) bastardy (Chapter 49); 
(D) divorce and alimony (Chapter 50); 


(E) Uniform Child Custody Jurisdiction Act (Chapter 
SOA); 


(F) domestic violence (Chapter 50B); 
(G) marriage (Chapter 51); 


(H) powers and liabilities of married persons (Chapter 
52); 
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(1) Uniform Reciprocal Enforcement of Support Act 
(Chapter 52A); 


(J) Uniform Premarital Agreement Act (Chapter (52B); 


(K) termination of parental rights, as relating to adoption 
and termination for failure to provide support (Article 
24B of Chapter 7A); 


(L) garnishment and enforcement of child support oblig- 
ations (Chapter 110-136 et.seq. ). 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2406 Standards for Continued Certification as a Specialist 


The period of certification is five years. Prior to the expiration of 
the certification period, a certified specialist who desires continued 
certification must apply for continued certification within the time 
limit described in Rule .2406(d) below. No examination will be 
required for continued certification. However, each applicant for 
continued certification as a specialist shall comply with the specific 
requirements set forth below in addition to any general standards 
required by the board of all applicants for continued certification. 


(a) Substantial Involvement—The specialist must demonstrate 
that, for each of the five years preceding application, he or she 
has had substantial involvement in the specialty as defined in 
Rule .2405(b) of this subchapter. 


(b) Continuing Legal Education—Since last certified, a specialist 
must have earned no less than 60 hours of accredited continuing 
legal education credits in family law or related fields. Not less 
than nine credits may be earned in any one year, and no more 
than twelve credits may be in related fields. Related fields shall 
include taxation, trial advocacy, evidence, negotiation, and juve- 
nile law. 


(c) Peer Review—The specialist must comply with the require- 
ments of Rule .2405(d) of this subchapter. 


(d) Time for Application-—Application for continued certification 
shall be made not more than 180 days nor less than 90 days prior 
to the expiration of the prior period of certification. 


(e) Lapse of Certification—Failure of a specialist to apply for 
continued certification in a timely fashion will result in a lapse of 
certification. Following such lapse, recertification will require 
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compliance with all requirements of Rule .2405 of this subchap- 
ter, including the examination. 


(f) Suspension or Revocation of Certification—If an applicant’s 
certification has been suspended or revoked during the period of 
certification, then the application shall be treated as if it were for 
initial certification under Rule .2405 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2407 Applicability of Other Requirements 


The specific standards set forth herein for certification of spe- 
cialists in family law are subject to any general requirement, stand- 
ards, or procedure adopted by the board applicable to all applicants 
for certification or continued certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Section .2500 Certification Standards for the Criminal Law 
Specialty 


.2501 Establishment of Specialty Field 


The North Carolina State Bar Board of Legal Specialization (the 
board) hereby designates criminal law, including the subspecialties 
of criminal appellate practice and state criminal law, as a field of law 
for which certification of specialists under the North Carolina Plan of 
Legal Specialization (see Section .1700 of this subchapter) is 
permitted. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2502 Definition of Specialty 


The specialty of criminal law is the practice of law dealing with 
the defense or prosecution of those charged with misdemeanor and 
felony crimes in state and federal trial and appellate courts. Subspe- 
cialties in the field are identified and defined as follows: 


(a) Criminal Appellate Practice—The practice of criminal law at 
the appellate court level; 


(b) State Criminal Law—The practice of criminal law in state 
trial and appellate courts. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2503 Recognition as a Specialist in Criminal Law 


A lawyer may qualify as a specialist by meeting the standards set 
for criminal law or the subspecialties of criminal appellate practice 
or state criminal law. If a lawyer qualifies as a specialist by meeting 
the standards set for the criminal law specialty, the lawyer shall be 
entitled to represent that he or she is a “Board Certified Specialist in 
Criminal Law.” If a lawyer qualifies as a specialist by meeting the 
standards set for the subspecialty of criminal appellate practice, the 
lawyer shall be entitled to represent that he or she is a “Board Certi- 
fied Specialist in Criminal Appellate Practice.” If a lawyer qualifies as 
a specialist by meeting the standards set for the subspecialty of state 
criminal law, the lawyer shall be entitled to represent that he or she 
is a “Board Certified Specialist in State Criminal Law.” If a lawyer 
qualifies as a specialist by meeting the standards set for both crimi- 
nal law and the subspecialty of criminal appellate practice, the 
lawyer shall be entitled to represent that he or she is a “Board Certi- 
fied Specialist in Criminal Law and Criminal Appellate Practice.” 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2504 Applicability of Provisions of the North Carolina 
Plan of Legal Specialization 


Certification and continued certification of specialists in crimi- 
nal law shall be governed by the provisions of the North Carolina 
Plan of Legal Specialization (see Section .1700 of this subchapter) as 
supplemented by these standards for certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2505 Standards for Certification as a Specialist 


Each applicant for certification as a specialist in criminal law, the 
subspecialty of state criminal law, or the subspecialty of criminal 
appellate practice shall meet the minimum standards set forth in 
Rule .1720 of this subchapter. In addition each applicant shall meet 
the following standards for certification: 


(a) Licensure and Practice—An applicant shall be licensed and in 
good standing to practice law in North Carolina as of the date of 
the application. During the period of certification an applicant 


928 


BAR RULES 


shall continue to be licensed and in good standing to practice law 
in North Carolina. | 


(b) Substantial Involvement—An applicant shall affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of criminal law. 


(1) For the specialty of criminal law and the subspecialty of 
state criminal law, the applicant must have been engaged in 
the active practice of law for at least five years prior to cer- 
tification with a substantial involvement in the area of crimi- 
nal law. Substantial involvement shall mean 


(A) during the applicant’s entire legal career, the appli- 
cant must have been participating counsel of record in 
criminal proceedings as follows: 


(i) five felony jury trials in cases submitted to jury 
for decision; 


(ii) ten additional jury trials, regardless of offenses, 
submitted to jury for decision; 


(iii) fifty additional criminal matters to disposition in 
the state district or superior courts, or in the U.S. dis- 
trict court (disposition being defined as the conclu- 
sion of a criminal matter); 


(iv) any one of the following: 


(a) two oral appearances before an appellate 
court of the State of North Carolina or the United 
States; or 


(b) three written appearances before any appel- 
late court in which the applicant certifies that he 
or she had primary responsibility for the prepa- 
ration of the record on appeal and brief; or 


(c) 25 additional criminal trials in any jurisdic- 
tion which were submitted to the judge or jury 
for decision. 


(B) during the five years immediately preceding applica- 
tion to the board, the applicant must have 


(i) appeared as participating counsel for at least 25 
days in the jury trial of one or more criminal cases, 
whether to verdict or not; 


(ii) made 75 court appearances in any substantive non- 
jury trials or proceedings (excluding calendar calls, 
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continuance motions, or other purely administrative 
matters) in a criminal court of any jurisdiction; 


(iii) devoted an average of 500 hours per year in the 
area of criminal law but not less than 400 hours in any 
one year. 


(C) upon recommendation by the specialty committee 
and approval by the board, where the profession or the 
geographical location of an applicant prohibits his or her 
completing the requirements in Rule .2505(b)(1)(A) and 
(B) above, and the applicant shows substantial involve- 
ment in other areas of law requiring similar skills, or has 
engaged in research, writing, or teaching special studies 
of criminal law and procedure, to include criminal appel- 
late law, said applicant may substitute such experience 
for one year of the five required years of Rule 
.2505(b)(1)(B)Giii) above and must meet all of the 
requirements of Rule .2505(b)(1)(A)(iv) above and three- 
fifths of the remaining requirements of Rule 
.2505(b)(1)(B) above. 


(2) For the subspecialty of criminal appellate practice, the 
applicant must have been engaged in the active practice of 
law for at least five years prior to certification with a sub- 
stantial involvement in the area of criminal law. For the sub- 
specialty of criminal appellate practice, substantial involve- 
ment shall mean 


(A) the applicant must have been engaged in the active 
practice of law for at least five years prior to certifica- 
tion, (unless excepted under Rule .2505(b)(2)(B)(ii) 
below). During the applicant’s entire legal career, the 
applicant must have completed the requirements set 
forth in Rule .2505(b)(1)(A) above; 


(B) during the applicant’s entire legal career, the appli- 
cant must have also 


(i) represented a party in at least 15 criminal appeals, 
5 of which must have been within the two years pre- 
ceding the application; 


(ii) had substantial involvement in criminal appellate 
work, including brief writing, motion practice, oral 
arguments, and extraordinary writs. Sitting as an 
appellate court judge for at least one year of the 
three years preceding application will fulfill three 
years of the practice requirements. 
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(C) upon recommendation by the specialty committee 
and approval by the board, where the profession or the 
geographical location of an applicant prohibits his or her 
completion of all or a portion of the requirements of Rule 
.2505(b)(2)(A) above and the applicant can show sub- 
stantial involvement in other areas of law requiring simi- 
lar skills, or has engaged in research, writing, or teaching 
special studies of criminal law and procedure, to include 
criminal appellate law, said applicant may substitute 
such experience for one year of the required five years 
and may qualify by meeting all of the requirements of 
Rules .2505(b)(1)(A)(i) and Gi) above, and upon the 
showing of the representation of at least five criminal 
appellate actions within the last two years. 


(c) Continuing Legal Education 


(1) In the specialty of criminal law, the state criminal law 
subspecialty, and the criminal appellate practice subspecial- 
ty, an applicant must have earned no less than 40 hours of 
accredited continuing legal education credits in criminal law 
during the three years preceding the application, which 40 
hours must include the following: 


(A) at least 34 hours in skills pertaining to criminal law, 
such as evidence, substantive criminal law, criminal pro- 
cedure, criminal trial advocacy, criminal trial tactics, and 
appellate advocacy; 


(B) at least 6 hours in the area of ethics and criminal law. 


(2) In order to be certified as a specialist in both criminal law 
and the subspecialty of criminal appellate law, an applicant 
must have earned no less than 46 hours of accredited contin- 
uing legal education credits in criminal law during the three 
years preceding application, which 46 hours must include the 
following: 


(A) at least 40 hours in skills pertaining to criminal law, 
such as evidence, substantive criminal law, criminal pro- 
cedure, criminal trial advocacy, criminal trial tactics, and 
appellate advocacy; 


(B) at least 6 hours in the area of ethics and criminal law. 


(d) Peer Review 


(1) Each applicant for certification as a specialist in criminal 
law, the subspecialty of state criminal law, and the subspe- 
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cialty of criminal appellate practice must make a satisfactory 
showing of qualification through peer review. 


(2) All references must be licensed and in good standing to 
practice in North Carolina and must be familiar with the 
competence and qualifications of the applicant in the spe- 
cialty field. The applicant consents to the confidential inquiry 
by the board or the specialty committee of the submitted ref- 
erences and other persons concerning the applicant’s com- 
petence and qualifications. 


(3) Written peer reference forms will be sent by the board or 
the specialty committee to the references. Completed peer 
reference forms must be received from at least five of the 
references. The board or the specialty committee may con- 
tact in person or by telephone any reference listed by an 
applicant. 


(A) Each applicant for certification as a specialist in the 
specialty of criminal law and in the subspecialty of state 
criminal law must provide for reference and independent 
inquiry the names and addresses of the following: 


(i) four attorneys of generally recognized stature who 
practice in the field of criminal law; 


(11) two judges of different jurisdictions before whom 
the applicant has litigated a case to disposition within 
the previous two years; 

(ill) opposing counsel, co-counsel, and judges in the 
last five jury trials conducted by the applicant; 

(iv) Opposing counsel, co-counsel, and judges in the 
last five nonjury trials or procedures conducted by the 
applicant; 

(v) if the applicant has participated in appellate mat- 
ters, Opposing counsel, co-counsel, and judges in the 
last two appellate matters conducted by the applicant 
as well as copies of all briefs filed by the applicant in 
these two appellate matters; 


(vi) if an applicant has not prepared any appellate 
briefs, then the applicant shall submit to the specialty 
committee two separate trial court memoranda sub- 
mitted to a trial court within the last three years which 
were prepared and filed by the applicant. 


(B) An applicant for the subspecialty of criminal appellate prac- 
tice shall provide the names and addresses of the following: 
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(i) four attorneys of generally recognized stature to 
attest to the applicant’s substantial involvement and 
competence in criminal appellate practice. Such 
lawyers shall be substantially involved in criminal 
appellate practice and familiar with the applicant's 
practice; 


(ii) two judges before whom the applicant has 
appeared in criminal appellate matters within the 
last two years to attest to the applicant’s substantial 
involvement and competence in criminal appellate 
practices; 


(iii) opposing counsel, judges, and any co-counsel in 
the last two appellate matters the applicant has han- 
dled. The applicant shall also provide all briefs filed 
in these matters. 


(C) A reference may not be related by blood or marriage 
to the applicant nor may the reference be a partner or 
associate of the applicant at the time of the application. 


(e) Examination—The applicant must pass a written examina- 
tion designed to test the applicant’s knowledge and ability. 


(1) Terms—The examination(s) shall be in written form 
and shall be given at such times as the board deems 
appropriate. The examination(s) shall be administered 
and graded uniformly by the specialty committee. 


(2) Subject Matter 


(A) The examination shall cover the applicant’s 
knowledge in the following topics in criminal law, in 
the subspecialty of state criminal law, and/or in the 
subspecialty of criminal appellate practice, as the 
applicant has elected: 


(i) the North Carolina and Federal Rules of 
Evidence; 


(ii) state and federal criminal procedure and 
state and federal laws affecting criminal 
procedure; 


(ili) constitutional law, 

(iv) appellate procedure and tactics; 
(v) trial procedure and trial tactics; 
(vi) criminal substantive law; 
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(vii) the North Carolina Rules of Appellate 
Procedure. 


(B) An applicant for certification in the specialty of 
criminal law shall take part I (covering state law) and 
part II (covering federal law) of the criminal law 
examination. An applicant for certification in the 
subspecialty of state criminal law shall take part I of 
the criminal law examination. 


(3) Requirement of Criminal Law Examination for Criminal 
Appellate Practice—An applicant for certification in the sub- 
specialty of criminal appellate practice must successfully 
pass the examination in criminal law. If an applicant for cer- 
tification in criminal appellate practice is already certified as 
a specialist in the subspecialty of state criminal law, then the 
applicant must take part II (covering federal law) of the 
examination in criminal law as well as the criminal appellate 
practice examination. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2506 Standards for Continued Certification as a Specialist 


The period of certification is five years. A certified specialist who 
desires continued certification must apply for continued certification 
within the time limit described in Rule .2506(d) below. No examina- 
tion will be required for continued certification. However, each appli- 
cant for continued certification as a specialist shall comply with the 
specific requirements set forth below in addition to any general 
standards required by the board of all applicants for continued 
certification. 


(a) Substantial Involvement—The specialist must demonstrate 
that for the five years preceding reapplication he or she has had 
substantial involvement in the specialty or subspecialty as 
defined in Rule .2505(b)(1)(B) and (C) of this subchapter for the 
specialty of criminal law and the subspecialty of state criminal 
law, and Rule .2505(b)(2) of this subchapter for the subspecialty 
of criminal appellate practice. 


(b) Continuing Legal Education—The specialist must have 
earned no less than 65 hours of accredited continuing legal edu- 
cation credits in criminal law with not less than 6 credits earned 
in any one year. 
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(c) Peer Review—The specialist must comply with the require- 
ments of Rule .2505(d) of this subchapter. 


(d) Time for Application—Application for continuing certifica- 
tion shall be made not more than 180 days nor less than 90 days 
' prior to the expiration of the prior period of certification. 


(e) Lapse of Certification—Failure of a specialist to apply for 
continued certification in a timely fashion will result in a lapse of 
certification. Following such lapse, recertification will require 
compliance with all requirements of Rule .2505 of this subchap- 
ter, including the examination. 


(f) Suspension or Revocation of Certification—If an applicant’s 
certification has been suspended or revoked during the period of 
certification, then the application shall be treated as if it were for 
initial certification under Rule .2505 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.2507 Applicability of Other Requirements 


The specific standards set forth herein for certification of spe- 
cialists in criminal law, the subspecialty of state criminal law and the 
subspecialty of criminal appellate practice are subject to any general 
requirement, standard, or procedure adopted by the board applicable 
to all applicants for certification or continued certification. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


SUBCHAPTER E 
REGULATIONS FOR ORGANIZATIONS PRACTICING LAW 


Section .0100 Regulations for Professional Corporations and 
Professional Limited Liability Companies Prac- 
ticing Law 


.0101 Authority, Scope, and Definitions 


(a) Authority—Chapter 55B of the General Statutes of North Car- 
olina, being “the Professional Corporation Act,” particularly Section 
50B-12, and Chapter 57C, being the “North Carolina Limited Liability 
Company Act,” particularly Section 57C-2-01(c), authorizes the Coun- 
cil of the North Carolina State Bar (the council) to adopt regulations 
for professional corporations and professional limited liability com- 
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panies practicing law. These regulations are adopted by the council 
pursuant to that authority. 


(b) Statutory Law—These regulations only supplement the basic 
statutory law governing professional corporations (Chapter 55B) and 
professional limited liability companies (Chapter 57C) and shall be 
interpreted in harmony with those statutes and with other statutes 
and laws governing corporations and limited liability companies 
generally. 


(c) Definitions—All terrnas used in these regulations shall have 
the meanings set forth below or shall be as defined in the Profes- 
sional Corporation Act or the North Carolina Limited Liability Com- 
pany Act as appropriate. 


(1) “Council” shall mean the Council of the North Carolina State 
Bar. 


(2) “Licensee” shall mean any natural person who is duly licensed 
to practice law in North Carolina. 


(3) “Professional limited liability company or companies” shall 
mean any professional limited liability company or companies 
organized for the purpose of practicing law in North Carolina. 


(4) “Professional corporations” shall mean any professional cor- 
poration or corporations organized for the purpose of practicing 
law in North Carolina. 


(5) “Secretary” shall mean the secretary of the North Carolina 
State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0102 Name of Professional Corporation or Professional 
Limited Liability Company 


(a) Name of Professional Corporation—The name of every pro- 
fessional corporation shall contain the surname of one or more of its 
shareholders or of one or more persons who were associated with its 
immediate corporate, individual, partnership, or professional limited 
liability company predecessor in the practice of law and shall not 
contain any other name, word, or character (other than punctuation 
marks and conjunctions) except as required or permitted by Rules 
.0102(a)(1), (2) and (5) below. The following additional requirements 
shall apply to the name of a professional corporation: 
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(1) Corporate Designation—The name of a professional corpora- 
tion shall end with the following words: 


(A) “Professional Association” or the abbreviation “P.A.”; or 


(B) “Professional Corporation” or the abbreviation “P.C.” 


(2) Deceased or Retired Shareholder—The surname of any share- 
holder of a professional corporation may be retained in the cor- 
porate name after such person’s death, retirement or inactivity 
due to age or disability, even though such person may have dis- 
posed of his or her shares of stock in the professional 
corporation; 


(3) Disqualified Shareholder—If a shareholder in a professional 
corporation whose surname appears in the corporate name 
becomes a “disqualified person” as that term is defined in the 
Professional Corporation Act, the name of the professional cor- 
poration shall be promptly changed to eliminate the name of 
such shareholder, and such shareholder shall promptly dispose 
of his or her shares of stock in the corporation; 


(4) Shareholder Becomes Judge or Official—If a shareholder in a 
professional corporation whose surname appears in the corpo- 
rate name becomes a judge or other adjudicatory officer or holds 
any other office which disqualifies such shareholder to practice 
law, the name of the professional corporation shall be promptly 
changed to eliminate the name of such shareholder and such per- 
son shall promptly dispose of his or her shares of stock in the 
corporation; 


(5) Trade Name Allowed—A professional corporation shall not 
use any name other than its corporate name, except to the extent 
a trade name or other name is required or permitted by statute, 
rule of court or the Rules of Professional Conduct. 


(b) Name of Professional Limited Liability Company—The name 


of every professional limited liability company shall contain the sur- 
name of one or more of its members or one or more persons who 
were associated with its immediate corporate, individual, partner- 
ship, or professional limited liability company predecessor in the 
practice of law and shall not contain any other name, word or char- 
acter (other than punctuation marks and conjunctions) except as 
required or permitted by Rules .0102(b)(1), (2) and (5) below. The 
following requirements shall apply to the name of a professional lim- 
ited liability company: 
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(1) Professional Limited Liability Company Designation—The 
name of a professional limited liability company shall end with 
the words “Professional Limited Liability Company” or the abbre- 
viation “P.L.L.C.”; 


(2) Deceased or Retired Member—The surname of any member 
of a professional limited liability company may be retained in the 
limited liability company name after such person’s death, retire- 
ment, or inactivity due to age or disability, even though such per- 
son may have disposed of his or her interest in the professional 
limited liability company; 


(3) Disqualified Member—If a member of a professional limited 
liability company whose surname appears in the name of such 
professional limited liability company becomes a “disqualified 
person” as that term is defined in the Professional Corporation 
Act, the name of the professional limited liability company shall 
be promptly changed to eliminate the name of such member, and 
such member shall promptly dispose of his or her interest in the 
professional limited liability company; 


(4) Member Becomes Judge or Official—If a member of a profes- 
sional limited liability company whose surname appears in the 
professional limited liability company name becomes a judge or 
other adjudicatory official or holds any other office which dis- 
qualifies such person to practice law, the name of the profes- 
sional limited lability company shall be promptly changed to 
eliminate the name of such member and such person shall 
promptly dispose of his or her interest in the professional limit- 
ed lability company; 


(5) Trade Name Allowed—A professional limited liability compa- 
ny shall not use any narne other than its limited liability compa- 
ny name, except to the extent a trade name or other name is 
required or permitted by statute, rule of court, or the Rules of 
Professional Conduct. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0103 Registration with the North Carolina State Bar 


(a) Registration of Professional Corporation—At least one of the 
incorporators of a professional corporation shall be an attorney at 
law duly licensed to practice in North Carolina. The incorporators 
shall comply with the following requirements for registration of a 
professional corporation with the North Carolina State Bar: 
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(1) Filing with State Bar—Prior to filing the articles of incorpo- 
ration with the secretary of state, the incorporators of a profes- 
sional corporation shall file the following with the secretary of 
the North Carolina State Bar: 


(A) the original articles of incorporation; 

(B) an additional executed copy of the articles of incorporation; 
(C) a conformed copy of the articles of incorporation; 

(D) a registration fee of fifty dollars; 


(E) an application for certificate of registration for a profes- 
sional corporation (Form DC-1; see Section .0106(a) of this 
subchapter) verified by all incorporators, setting forth 


(i) the names and addresses of each person who will be 
an original shareholder or an employee who will practice 
law for the corporation; (ii) the name and address of at 
least one person who is an incorporator; (iii) the name 
and address of at least one person who will be an origi- 
nal director; and (iv) the name and address of at least 
one person who will be an original officer, and stating 
that all such persons are duly licensed to practice law in 
North Carolina, and representing that the corporation 
will be conducted in compliance with the Professional 
Corporation Act and these regulations; and 


(F) a certification for professional corporation by the Coun- 
cil of the North Carolina State Bar (Form PC-2; see Rule 
.0106(b) of this subchapter), a copy of which shall be 
attached to the original, the executed copy, and the con- 
formed copy of the articles of incorporation, to be executed 
by the secretary in accordance with Rule .0103(a)(2) below. 


(2) Certificates Issued by Secretary and Council—The secretary 
shall review the articles of incorporation for compliance with the 
laws relating to professional corporations and these regulations. 
If the secretary determines that all persons who will be original 
shareholders are duly licensed to practice law in North Carolina 
and that the articles of incorporation conform with the laws 
relating to professional corporations and these regulations, the 
secretary shall take the following actions: 


(A) execute the certification for professional corporation by 
the Council of the North Carolina State Bar (Form PC-2; see 
Rule .0106(b) of this subchapter) attached to the original, the 
executed copy, and the conformed copy of the articles of 
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incorporation and return the original and the conformed 
copies of the articles of incorporation, together with the 
attached certificates, to the incorporators for filing with the 
secretary of state; 


(B) retain the executed copy of the articles of incorporation 
together with the application (Form PC-1) and the certifica- 
tion of council (Form PC-2) in the office of the North Caroli- 
na State Bar as a permanent record; 


(C) issue a certificate of registration for a professional cor- 
poration (Form PC-3; see Rule .0106(c) of this subchapter) to 
the professional corporation to become effective upon the 
effective date of the articles of incorporation after said arti- 
cles are filed with the secretary of state. 


(b) Registration of a Professional Limited Liability Company—At 
least one of the persons executing the articles of organization of a 
professional limited liability company shall be an attorney at law 
duly licensed to practice law in North Carolina. The persons execut- 
ing the articles of organization shall comply with the following 
requirements for registration with the North Carolina State Bar: 


(1) Filing with State Bar—Prior to filing the articles of organiza- 
tion with the secretary of state, the persons executing the arti- 
cles of organization of a professional limited liability company 
shall file the following with the secretary of the North Carolina 
State Bar: 


(A) the original articles of organization; 


(B) an additional executed copy of the articles of 
organization; 


(C) a conformed copy of the articles of organization, 
(D) a registration fee of $50; 


(E) an application for certificate of registration for a profes- 
sional limited liability company (Form PLLC-1; see Rule 
.0106(f) of this subchapter) verified by all of the persons exe- 
cuting the articles of organization, setting forth 


(i) the names and addresses of each original member or 
employee who will practice law for the professional lim- 
ited liability company; (ii) the name and address of at 
least one person executing the articles of organization; 
and (iii) the name and address of at least one person who 
will be an original manager, and stating that all such per- 
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sons are duly licensed to practice law in North Carolina, 
and representing that the professional limited liability 
company will be conducted in compliance with the North 
Carolina Limited Liability Company Act and these 
regulations; 


(F) a certification for professional limited liability company 
by the Council of the North Carolina State Bar, (Form PLLC- 
2; see Rule .0106(g) of this subchapter), a copy of which shall 
be attached to the original, the executed copy, and the con- 
formed copy of the articles of organization, to be executed 
by the secretary in accordance with Rule .0103(b)(2) below. 


(2) Certificates Issued by the Secretary—The secretary shall 
review the articles of organization for compliance with the laws 
relating to professional limited liability companies and these reg- 
ulations. If the secretary determines that all of the persons who 
will be original members are duly licensed to practice law in 
North Carolina and the articles of organization conform with the 
laws relating to professional limited liability companies and 
these regulations, the secretary shall take the following actions: 


(A) execute the certification for professional limited liability 
company by the Council of the North Carolina State Bar 
(Form PLLC-2) attached to the original, the executed copy 
and the conformed copy of the articles of organization and 
return the original and the conformed copy of the articles of 
organization, together with the attached certificates, to the 
persons executing the articles of organization for filing with 
the secretary of state; 


(B) retain the executed copy of the articles of organization 


together with the application (Form PLLC-1) and the certifi- 


cation (Form PLLC-2) in the office of the North Carolina 
State Bar as a permanent record; 


(C) issue a certificate of registration for a professional limit- 
ed liability company (Form PLLC-3; see Rule .0106(h) of this 
subchapter) to the professional limited liability company to 
become effective upon the effective date of the articles of 
organization after said articles are filed with the secretary of 
state. 


(c) Refund of Registration Fee—If the secretary is unable to 


make the findings required by Rules .0103(a)(2) or .0103(b)(2) above, 
the secretary shall refund the $50 registration fee. 
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(d) Expiration of Certificate of Registration—The initial certifi- 
cate of registration for either a professional corporation or a profes- 
sional limited liability company shall remain effective through June 
30 following the date of registration. 


(e) Renewal of Certificate of Registration—The certificate of reg- 
istration for either a professional corporation or a professional limit- 
ed liability company shall be renewed on or before July 1 of each 
year upon the following conditions: 


(1) Renewal of Certificate of Registration for Professional Cor- 
poration—-A professional corporation shall submit an application 
for renewal of certificate of registration for a professional cor- 
poration (Form PC-4; see Rule .0106(d) of this subchapter) to the 
secretary listing the names and addresses of all of the sharehold- 
ers and employees of the corporation who practice law for the 
professional corporation and -the name and address of at least 
one officer and one director of the professional corporation, and 
certifying that all such persons are duly licensed to practice law 
in the state of North Carolina and representing that the corpora- 
tion has complied with these regulations and the provisions of 
the Professional Corporation Act. Upon a finding by the secre- 
tary that the representations in the application are correct, the 
secretary shall renew the certificate of registration by making a 
notation in the records of the North Carolina State Bar; 


(2) Renewal of Certificate of Registration for a Professional Lim- 
ited Liability Company—-A professional limited liability company 
shall submit an application for renewal of certificate of registra- 
tion for a professional limited liability company (Form PLLC-4; 
see Rule .0106(i) of this subchapter) to the secretary listing the 
names and addresses of all of the members and employees of the 
professional limited liability company who practice law, and the 
name and address of at least one manager, and certifying that all 
such persons are duly licensed to practice law in the state of 
North Carolina, and representing that the professional limited 
liability company has complied with these regulations and the 
provisions of the North Carolina Limited Liability Company Act. 
Upon a finding by the secretary that the representations in the 
application are correct, the secretary shall renew the certificate 
of registration by making a notation in the records of the North 
Carolina State Bar; 


(3) Renewal Fee—An application for renewal of a certificate of 
registration for either a professional corporation or a profession- 
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al limited liability company shall be accompanied by a renewal 
fee of $25; 


(4) Refund of Renewal Fee—If the secretary is unable to make 
the findings required by Rules .0103(e)(1) or .0103(e)(2) above, 
the secretary shall refund the $25 registration fee; 


(5) Failure to Apply for Renewal of Certificate of Registration— 
In the event a professional corporation or a professional limited 
liability company shall fail to submit the appropriate application 
for renewal of certificate of registration, together with the 
renewal fee, to the North Carolina State Bar within 30 days fol- 
lowing the expiration date of its certificate of registration, the 
secretary shall send a notice to show cause letter to the profes- 
sional corporation or the professional limited liability company 
advising said professional corporation or professional limited lia- 
bility company of the delinquency and requiring said profession- 
al corporation or professional limited liability company to either 
submit the appropriate application for renewal of certificate of 
registration, together with the renewal fee, to the North Carolina 
State Bar within 30 days or to show cause for failure to do so. 
Failure to submit the application and the renewal fee within said 
thirty days, or to show cause within said time period, shall result 
in the suspension of the certificate of registration for the delin- 
quent professional corporation or professional limited liability 
company and the issuance of a notification to the secretary of 
state of the suspension of said certificate of registration; 


(6) Reinstatement of Suspended Certificate of Registration— 
Upon (a) the submission to the North Carolina State Bar of the 
appropriate application for renewal of certificate of registration, 
together with all past due renewal fees; and (b) a finding by the 
secretary that the representations in the application are correct, 
a suspended certificate of registration of a professional corpora- 
tion or professional limited liability company shall be reinstated 
by the secretary by making a notation in the records of the North 
Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 


Readopted Effective December 8, 1994 
.0104 Management and Financial Matters 


(a) Management—At least one director and one officer of a pro- 


fessional corporation and at least one manager of a professional lim- 
ited liability company shall be attorneys at law duly licensed to prac- 
tice in North Carolina. 
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(b) Authority Over Professional Matters—No person affiliated 
with a professional corporation or a professional) limited liability 
company, other than a licensee, shall exercise any authority whatso- 
ever over the rendering of professional services. 


(c) No Income to Disqualified Person—The income of a profes- 
sional corporation or of a professional limited liability company 
attributable to the practice of law during the time that a shareholder 
of the professional corporation or a member of a professional limit- 
ed liability company is a “disqualified person,” as such term is 
defined in G.S. 55B-2(1), or after a shareholder or a member becomes 
a judge, other adjudicatory officer, or the holder of any other office, 
as specified in Rules .0102(a)(4) or .0102(b)(4) of this subchapter, 
shall not in any manner accrue to the benefit of such shareholder, or 
his or her shares, or to such member. 


(d) Stock of a Professional Corporation—A professional corpo- 
ration may acquire and hold its own stock. 


(e) Acquisition of Shares of Deceased or Disqualified Sharehold- 
er—Subject to the provisions of G.S. 55B-7, a professional corpora- 
tion may make such agreement with its shareholders or its 
shareholders may make such agreement between themselves as they 
may deem just for the acquisition of the shares of a deceased or retir- 
ing shareholder or a shareholder who becomes disqualified to own 
shares under the Professional Corporation Act or under these 
regulations. 


(f) Stock Certificate Legend—There shall be prominently dis- 
played on the face of all certificates of stock in a professional corpo- 
ration a legend that any transfer of the shares represented by such 
certificate is subject to the provisions of the Professional Corpora- 
tion Act and these regulations. 


(g) Transfer of Stock of Professional Corporation—When stock 
of a professional corporation is transferred, the professional corpo- 
ration shall request that the secretary issue a stock transfer certifi- 
cate (Form PC-5; see Rule .d106(e) of this subchapter) as required by 
G.S. 55B-6. The secretary is authorized to issue the certificate which 
shall be permanently attached to the stub of the transferee’s stock 
certificate in the stock register of the professional corporation. The 
fee for such certificate shal). be two dollars for each transferee listed 
on the stock transfer certificate. 


(h) Stock Register of Professional Corporation—The stock regis- 
ter of a professional corporation shall be kept at the principal office 
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of the corporation and shall be subject to inspection by the secretary 
or his or her delegate during business hours at the principal office of 
the corporation. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0105 General and Administrative Provisions 


(a) Administration of Regulations—-These regulations shall be 
administered by the secretary, subject to the review and supervision 
of the council. The council may from time to time appoint such stand- 
ing or special committees as it may deem proper to deal with any 
matter affecting the administration of these regulations. It shall be 
the duty of the secretary to bring to the attention of the council or its 
appropriate committee any violation of the law or of these 
regulations. 


(b) Appeal to Council—If the secretary shall decline to execute 
any certificate required by Rule .0103(a)(2), Rule .0103(b)(2), or Rule 
_ .0104(g) of this subchapter, or to renew the same when properly 
requested, or shall refuse to take any other action requested in writ- 
ing by a professional corporation or a professional limited liability 
company, the aggrieved party may request in writing that the council 
review such action. Upon receipt of such a request, the council shall 
provide a formal hearing for the aggrieved party through a committee 
of its members. 


(c) Articles of Amendment, Merger, and Dissolution—A copy of 
the following documents, duly certified by the secretary of state, 
shall be filed with the secretary within 10 days after filing with the 
secretary of state: 


(1) all amendments to the articles of incorporation of a profes- 
sional corporation or to the articles of organization of a profes- 
sional limited liability company; 


(2) all articles of merger to which a professional corporation or 
a professional limited liability company is a party; 


(3) all articles of dissolution dissolving a professional corpora- 
tion or a professional limited liability company; 


(4) any other documents filed with the secretary of state chang- 
ing the corporate structure of a professional corporation or the 
organizational structure of a professional limited liability 
company. 
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(d) Filing Fee—Except as otherwise provided in these regula- 
tions, al] reports or papers required by law or by these regulations to 
be filed with the secretary shall be accompanied by a filing fee of two 
dollars. 


(e) Accounting for Filing Fees-—All fees provided for in these 
regulations shall be the property of the North Carolina State Bar and 
shall be deposited by the secretary to its account, and such account 
shall be separately stated on all financial reports made by the secre- 
tary to the council and on all financial reports made by the council. 


(f) Records of State Bar—The secretary shall keep a file for each 
professional corporation and each professional limited liability com- 
pany which shall contain the executed articles of incorporation or 
organization, all amendments thereto, and all other documents relat- 
ing to the affairs of the corporation or professional limited liability 
company. 


(g) Additional Information—A professional corporation or a pro- 
fessional limited liability corporation shall furnish to the secretary 
such information and documents relating to the administration of 
these regulations as the secretary or the council may reasonably 
request. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0106 Forms 
(a) Form PC-1: 


Application for Certificate of Registration for a 
Professional Corporation 


The undersigned, being all of the incorporators§ of 
a professional corporation to be incorpo- 
rated under the laws of the state of North Carolina for the purpose of 
practicing law, hereby certify to the Council of the North Carolina 
State Bar: 





1. At least one person who is an incorporator, at least one person 
who will be an original officer, and at least one person who will be an 
original director, and all persons who, to the best knowledge and 
belief of the undersigned, will be original shareholders and employ- 
ees who will practice law for said professional corporation are duly 
licensed to practice law in the state of North Carolina. The names 
and addresses of such persons are: 
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Name and Position Address 
(incorporator, officer, 
director, shareholder, employee) 


re 


2. To the best of our knowledge and belief, all of the persons list- 
ed above are duly licensed to practice law in the state of North 
Carolina. 


3. The undersigned represent that the professional corporation 
will be conducted in compliance with the Professional Corporations 
Act and with the North Carolina State Bar’s Regulations for Profes- 
sional Corporations and Professional Limited Liability Companies 
Practicing Law. 


4, Application is hereby made for a Certificate of Registration to 
be effective upon the effective date of the professional corporation’s 
articles of incorporation after said articles are filed with the secre- 
tary of state. 


5. Attached hereto is the registration fee of $50. 





This the A OF sae se 1, 
Incorporator 
Incorporator 
Incorporator 
(Signatures of all incorporators. ] 
NORTH CAROLINA 


COUNTY 
1 hereby certify that __ Ss —s—s—COssMC se ssS—COFeses—(—FesssSCSF 


and - being all 











of the incorporators of __.-_ a professional 
corporation, personally appeared before me this day and stated that 
they have read the foregoing Application for Certificate of Registra- 
tion for a Professional Corporation and that the statements con- 
tained therein are true. 
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Witness my hand and notarial seal, this day of 


19__. 








Notary Public 
My commission expires: 


(b) Form PC-2: 


Certification for Professional Corporation by Council of 
the North Carolina State Bar 


The incorporators of ___ a professional 
corporation, have certified to the Council of the North Carolina State 
Bar the names and addresses of all persons who will be original own- 
ers of said professional corporation’s shares. 








Based upon that certification and my examination of the roll of 
attorneys licensed to practice law in the state of North Carolina, I 
hereby certify that each person who will be an original owner of the 
shares of stock of said professional corporation is duly licensed to 
practice law in the state of North Carolina. 


This certificate is executed under the authority of the Council of 
the North Carolina State Bar, this_____ day of 
10=- 





Secretary of the North Carolina State Bar 


[This certificate is required by G.S. 55B-4(4) and must be 
attached to the original articles of incorporation when filed with the 
secretary of state. See Rule .0103(a)(2) of this subchapter. ] 


(c) Form PC-3: 


Certificate of Registration for a Professional Corporation 


It appears that a professional 
corporation, has met all of the requirements of G.S. 55B-4, G.S. 
55B-6 and the Regulations for Professional Corporations and Profes- 
sional Limited Liability Companies Practicing Law of the North Car- 
olina State Bar. 








By the authority of the Council of the North Carolina State Bar, I 
hereby issue this Certificate of Registration for a Professional Cor- 
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poration pursuant to the provisions of G.S. 55B-10 and the North Car- 
olina State Bar’s Regulations for Professional Corporations and Pro- 
fessional Limited Liability Companies Practicing Law. 


This registration is effective upon the effective date of the arti- 
cles of incorporation of said professional corporation, after said arti- 
cles are filed with the secretary of state, and expires on June 30, 
1: 


This the Cay Ole 





Secretary of the North Carolina State Bar 


(d) Form PC-4: 


Application for Renewal of Certificate of Registration 
for Professional Corporation 


Application is hereby made for renewal of the Certificate of Reg- 


istration for Professional] Corporation of 
a professional corporation. 





In support of this application, the undersigned hereby certify to 
the Council of the North Carolina State Bar: 


1. At least one of the officers and one of the directors, and all of 
the shareholders and employees of said professional corporation 
who practice law for said professional corporation are duly licensed 
to practice law in the state of North Carolina. The names and 
addresses of such persons are: 


Name and Position Address 
(officer, director 
shareholder, employee) 


2. At all times since the issuance of its Certificate of Registration 
for Professional Corporation, said professional corporation has com- 
plied with the North Carolina State Bar’s Regulations for Profession- 
al Corporations and Professional Limited Liability Companies Prac- 
ticing Law and with the Professional Corporations Act. 
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3, Attached hereto is the renewal fee of $25. 





This the Gay Of =. = |] 9 
- (Professional Corporation) 
Dy pte ee ee 
President (or Chief Executive) 
NORTH CAROLINA 
____ COUNTY 

I hereby certify that _ , being the 
of , a profession- 


al corporation, personally appeared before me this day and stated 
that he/she has read the foregoing Application for Renewal of Cer- 
tificate of Registration for Professional Corporation and that the 
statements contained therein are true. 


Witness my hand and notarial seal, this day of 


19 








) Notary Public 
My commission expires: 


(e) Form PC-5: 
North Carolina State Bar Stock Transfer Certificate 


I hereby certify that__ is duly 
(transferee) 
licensed to practice law in the State of North Carolina and as of this 
date may be a transferee of shares of stock in a professional corpo- 
ration formed to practice law in the state of North Carolina. 
This certificate is executed under the authority of the Council of 
the North Carolina State Bar, this — day of 


19__. 








— 


Secretary of the North Carolina State Bar 
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[This certificate is required by G.S. 55B-6 and must be attached 
to the transferee’s stock certificate. See Rule .0104(g) of this 
subchapter. | 


(f) Form PLLC-1: 


Application for Certificate of Registration for a 
Professional Limited Liability Company 


The undersigned, being all of the persons executing the articles 
of organization of ___ ss —COCss—COssSCSSSSTTST [a professional limited 
liability company to be organized under the laws of the state of North 
Carolina for the purpose of practicing law, hereby certify to the 
Council of the North Carolina State Bar: 


1. At least one person executing the articles of organization, at 
least one person who will be an original manager, and all persons 
who, to the best knowledge and belief of the undersigned, will be 
original members and employees who will practice law for said pro- 
fessional limited liability company are duly licensed to practice law 
in the state of North Carolina. The names and addresses of all such 
persons are: 


Name and Position Address 
(signer of articles 
manager, member, employee) 


———————— 
—— oe, 


—=_—. 


2. To the best of our knowledge and belief, all of the persons 
listed above are duly licensed to practice law in the state of North 
Carolina. 


3. The undersigned represent that the professional limited liabil- 
ity company will be conducted in compliance with the North Caroli- 
na Limited Liability Company Act and with the North Carolina state 
Bar’s Regulations for Professional Corporations and Professional 
Limited Liability Companies Practicing Law. 


4. Application is hereby made for a Certificate of Registration to 
be effective upon the effective date of the professional limited liabil- 
ity company’s articles of organization after said articles are filed with 
the secretary of state. 


5. Attached hereto is the registration fee of $50. 
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This the day of he ees, 
{Signatures of all persons executing 
articles of organization. | 
NORTH CAROLINA 
COUNTY 


Ishereby. <certify: that: 2: 2 2... 2 2 ey ey 


a Be A being all 

of the persons executing the articles of organization of 

_, a professional limited liability com- 

pany, personally appeared before me this day and stated that they 

have read the foregoing Application for Certificate of Registration for 

a Professional Limited Liability Company and that the statements 
contained therein are true. 








Witness my hand and notarial seal, this day of 


i 








Notary Public 


My commission expires: 


(g) Form PLLC-2: 


Certification for Professional Limited Liability 
Company by Council of the North Carolina State Bar 


All of the persons executing the articles of organization of 
as professional limited hability company, 
have certified to the Council of the North Carolina State Bar the 
names and addresses of all persons who will be original members of 
said professional limited liability company. 


Based upon that certification and my examination of the roll of 
attorneys licensed to practice law in the state of North Carolina, J 
hereby certify that each person who will be an original member of 
said professional limited liability company is duly licensed to prac- 
tice law in the state of North Carolina. 
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This certificate is executed under the authority of the Council of 
the North Carolina State Bar, this —_-_ day of 
19__. 





Secretary of the North Carolina State Bar 


[This certificate is required by G.S. 55B-4(4) and G.S. 57C-2-01 
and must be attached to the original articles of organization when 
filed with the secretary of state. See Rule .103(b)(2) of this 
subchapter. ] 


(Ch) Form PLLC-3: 


Certificate of Registration for a Professional 
Limited Liability Company 


It appears that __. ——Cs—Css—CSSCSTST'. a professional limited 
liability company, has met all of the requirements of G.S. 57C-2-01 
and the North Carolina State Bar’s Regulations for Professional Cor- 
porations and Professional Limited Liability Companies Practicing 
Law. 


By the authority of the Council of the North Carolina State Bar, I 
hereby issue this Certificate of Registration for a Professional Limit- 
ed Liability Company pursuant to the provisions of G.S. 55B-10, G.S. 
97C-2-01 and the North Carolina State Bar’s Regulations for Profes- 
sional Corporations and Professional Limited Liability Companies 
Practicing Law. 


This registration is effective upon the effective date of the arti- 
cles of organization of said professional limited liability company, 
after said articles are filed with the secretary of state, and expires on 
June 30, 19__. 


This the Gay Of 4 a: 50 1G: 





Secretary of the North Carolina State Bar 


(i) Form PLLC-4: 


Application for Renewal of Certificate of Registration 
for Professional Limited Liability Company 


Application is hereby made for renewal of the Certificate of Reg- 
istration for Professional Limited Liability Company of 
a professional limited liability company. 
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In support of this application, the undersigned hereby certify to 
the Council of the North Carolina State Bar: 


1. At least one of the managers,.and all of the members and 
employees of said professional limited liability company who prac- 
tice law for said professional limited liability company are duly 
licensed to practice law in the State of North Carolina. The names 
and addresses of all such persons are: 


Name and Position Address 
(manager, member, employee) 


2. At all times since the issuance of its Certificate of Registration 
for Professional Limited Liability Company, said professional limited 
liability company has complied with the North Carolina State Bar’s 
Regulations for Professional Corporations and Professional Limited 
Liability Companies Practicing Law and with the previous of the 
North Carolina Limited Liability Company Act. 


3. Attached hereto is the renewal fee of $25. 
This the —____ day of i — 








(Professional Limited Liability Company) 
By _ 





Manager 


NORTH CAROLINA 
COUNTY 


I hereby certify that 





Se 


being a 











manager of —— —_______ a professional limited lia- 
bility company, personally appeared before me this day and stated 
that he/she has read the foregoing Application for Renewal of Cer- 
tificate of Registration for Professional Limited Liability Company 
and that the statements contained therein are true. 


Witness my hand and notarial seal, this 
i) a 


day of 








Notary Public 


954 BAR RULES 


My commission expires: 


—— 


Section .0200 Registration of Interstate Law Firms 
.0201 Registration Requirement 


No law firm or professional organization which maintains an 
office in North Carolina and has among its constituent partners, 
shareholders, members, or employees attorneys who are not licensed 
to practice law in North Carolina or has as its partner, shareholder, 
or member a law firm or professional organization which has among 
its constituent partners, shareholders, members, or employees attor- 
neys who are not licensed to practice law in North Carolina may do 
business in North Carolina without first having obtained a certificate 
of registration. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0202 Conditions of Registration 


The secretary of the North Carolina State Bar shall issue such a 
certificate upon satisfaction of the following conditions precedent: 


(1) There shall be filed with the secretary of the North Carolina 
State Bar a registration statement disclosing: 


(a) all names used to identify the filing law firm or profes- 
sional organization; 


(b) addresses of all offices maintained by the filing law firm 
or professional organization; 


(c) the name and address of any law firm or professional 
organization with which the filing law firm or professional 
organization is in partnership and the name and address of 
such partnership; 


(d) the name and address of each attorney who is a partner, 
shareholder, member or employee of the filing law firm or 
professional organization or who is a partner, shareholder, 
member or employee of a law firm or professional organiza- 
tion with which the filing law firm or professional organiza- 
tion is in partnership; 


(e) the relationship of each attorney identified in Rule .0202(1)(d) 
above to the filing law firm or professional organization; 


(f) the states to which each attorney identified in Rule 
.0202(1)(d) above is admitted to practice law. 
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(2) There shall be filed with the registration statement a nota- 
rized statement of the filing law firm or professional organization 
by a member who is licensed in North Carolina certifying that 
each attorney identified in Rule .0202(1)(d) above who is not 
licensed to practice law in North Carolina is a member in good 
standing of each state bar to which the attorney has been 
admitted. 


(3) There shall be filed with the registration statement a nota- 
rized statement of the filing law firm or professional organization 
affirming that each attorney identified in Rule .0202(1)(d) above 
who is not licensed to practice law in North Carolina will govern 
his or her personal and professional conduct with respect to 
legal matters arising from North Carolina in accordance with the 
Rules of Professional Conduct of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0203 Registration Fee 


There shall be submitted with each registration statement and 
supporting documentation a registration fee of $500.00 as adminis- 
trative cost. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0204 Certificate of Registration 


A certificate of registration shall remain effective until January 1 
following the date of filing and may be renewed annually by the sec- 
retary of the North Carolina State Bar upon the filing of an updated 
registration statement which satisfies the requirements set forth 
above and the submission of the registration fee. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0205 Effect of Registration 


This rule shall not be construed to confer the right to practice 
law in North Carolina upon any lawyer not licensed to practice law in 
North Carolina. 


History Note: Statutory Authority G.S. 84-16; G.S. 84-23 
Readopted Effective December 8, 1994 
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Section .0300 Rules Concerning Prepaid Legal Services Plans 
.0301 Registration Requirement 


No licensed North Carolina attorney shall participate in a prepaid 
legal services plan in this state unless the plan has registered with the 
North Carolina State Bar and has complied with the rules set forth 
below. 


History Note: Statutory Authority G.S. 84-23; G.S, 84-23.1 
Adopted Effective December 8, 1994 


.0302 Registration Site 


A prepaid legal services plan must be registered in the office of 
the North Carolina State Bar prior to its implementation or operation 
in North Carolina on forms supplied by the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


.0303 Requirement to File Amendments 


Amendments to prepaid legal services plans and to other docu- 
ments required to be filed upon registration of such plans shall be 
filed in the office of the North Carolina State Bar no later than 30 
days after the adoption of such amendments. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


.0304 Advertising of State Bar Approval Prohibited 


Prepaid legal services plans approved by the North Carolina 
State Bar shall register with the North Carolina State Bar on or 
before January 31, 1992. Effective January 31, 1992, the approval of 
these existing plans is revoked and the plans shall not advertise, 
communicate, or represent in any way that the North Carolina State 
Bar approved the plan. — 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


.0305 Annual Registration 


Subsequent to initial registration, all prepaid legal services plans 
shall be registered annually on or before January 31 on forms sup- 
plied by the State Bar. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 
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.0306 Registration Fee 


The initial and annual registration fees for each prepaid legal 
services plan shall be $100. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


.0307 Index of Registered Plans 


The North Carolina State Bar shall maintain an index of the pre- 
paid legal services plans registered pursuant to these rules. All docu- 
ments filed in compliance with this rule are considered public docu- 
ments and shall be available for public inspection during normal 
business hours. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


.0308 State Bar May Not Approve or Disapprove Plans 


The North Carolina State Bar shall not approve or disapprove any 
prepaid legal services plan or render any legal opinion regarding any 
plan. The registration of any plan under this rule shall not be con- 
strued to indicate approval or disapproval of the plan. 


peed Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


.0309 State Bar Jurisdiction 


The North Carolina State Bar retains jurisdiction of North Car- 
olina licensed attorneys who participate in prepaid legal services 
plans and North Carolina licensed attorneys are subject to the rules 
and regulations governing the practice of law. 


History Note: Statutory Authority G.S. 84-23; G.S. 84-23.1 
Adopted Effective December 8, 1994 


Section .0400 Rules for Arbitration of Internal Law Firm 
Disputes 


.0401 Purpose 


Subject to these rules, the North Carolina State Bar will adminis- 
ter a voluntary binding arbitration program for resolution of disputed 
issues between lawyers arising out of the dissolution of law firms or 
disputes within law firms. The purpose of this arbitration procedure 
is to provide a mechanism for resolving economic disputes between 
lawyers arising out of the operation or dissolution of law firms. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0402 Submission to Arbitration 


The program is voluntary. The procedure shall be instituted by a 
written submission to arbitration agreement, executed by all the par- 
ties to the dispute, in a form and manner as provided by the execu- 
tive director of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0403 Jurisdiction 


The procedure may be used for the resolution of any dispute if all 
of the following conditions are met: 


(a) the disputed issues submitted to arbitration hereunder shall 
be solely between or among lawyers who are members of the 
same law firm; 


(b) the dispute arises out of an economic relationship between or 
among lawyers concerning the operation, dissolution, or pro- 
posed dissolution of the law firm of which they are members; 


(c) at least one of the parties to such dispute resides or maintains 
an office for the practice of law in the state of North Carolina and 
is a member of the North Carolina State Bar; 


(d) all parties agree in a written submission to arbitration agree- 
ment to submit the issues in dispute to binding arbitration under 
these rules and procedures. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0404 Administration 


The North Carolina State Bar is the administrator of the arbitra- 
tion program, through its executive director and his designees, to 
carry out all administrative functions, including those specified in 
Rules .0406 through .0410 of this subchapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0405 Uniform Arbitration Act 


Except as modified herein, all arbitration procedures will be gov- 
erned by Article 45A of Chapter 1 of the General Statutes of North 
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Carolina (Uniform Arbitration Act). Said Uniform Arbitration Act and 
any amendments thereto are hereby incorporated by reference and 
constitute a part of these rules. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0406 List of Arbitrators 


The North Carolina State Bar shall establish a list of arbitrators, 
consisting of attorneys or retired judges, who have been members of 
the North Carolina State Bar for at least ten years and who have indi- 
cated a willingness to serve. The parties shall, in their submission to 
arbitration agreement, elect to have one or three arbitrators. The 
administrator shall thereafter provide each party with the list of 
arbitrators. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0407 Selection of Arbitrators 
If three arbitrators are to be selected, then 


(a) each party to the dispute shall, within ten days after receipt 
of notice from the administrator, select one arbitrator on the 
approved list who shall be contacted by the administrator con- 
cerning his or her ability to serve and dates of availability. The 
two arbitrators so chosen shall execute an oath and appointment 
of arbitrator certificate provided by the administrator. Within 
fifteen days after certification, the two arbitrators shall choose a 
third from the administrator’s approved list, who shall also exe- 
cute an oath and appointment certificate. Failure of the two 
arbitrators to choose a third within the allotted time shall consti- 
tute a consent to have the third arbitrator chosen by the 
administrator; 


(b) if the opposing parties cannot, because of the number of par- 
ties involved, settle upon two arbitrators who are to choose the 
third as set forth above, then the administrator shall notify the 
parties and appoint all three arbitrators from the approved list. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0408 Fees and Expenses 


All expenses and the arbitrator(s’) fees shall be paid by the par- 
ties. Arbitrator(s’) compensation shall be at the same rate paid to 
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retired judges who are assigned to temporary active service as pro- 
vided in G.S. 7A-52 or any successor statutory provision. The admin- 
istrator may require from each party an escrow deposit covering 
anticipated fees and expenses. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


.0409 Confidentiality 


It is the policy of the North Carolina State Bar to protect the con- 
fidentiality of all arbitration proceedings. The parties, the arbitrators, 
and the North Carolina State Bar shall keep all proceedings confi- 
dential, except that any final award shall be enforceable under Chap- 
ter 1, Article 45A. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


-0410 Authority to Adopt Amendments and Regulations 


The North Carolina State Bar may, from time to time, adopt and 
amend procedures and regulations consistent with these rules and 
amend or supplement these rules or otherwise regulate the arbitra- 
tion procedure. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 0.) 
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CHAPTER 2 


Rules of Professional Conduct of the 
North Carolina State Bar 


Preamble: A Lawyer's Responsibilities 


Rule 0.2 Scope 
Rule 0.3 Definitions 


CANON I—A LAWYER SHOULD ASSIST IN MAINTAINING THE 
INTEGRITY AND COMPETENCE OF THE LEGAL 
PROFESSION 

Bar Admission and Disciplinary Matters 

Misconduct 


Rule 1.1 


Rule 1.2 
Rule 1.3 


Reporting Professional Misconduct 


CANON II—A LAWYER SHOULD ASSIST THE LEGAL PROFESSION 


Rule 2.1 
Rule 2.2 
Rule 2.3 
Rule 2.4 
Rule 2.5 
Rule 2.6 
Rule 2.7 
Rule 2.8 


IN FULFILLING ITS DUTY TO MAKE LEGAL COUNSEL 
AVAILABLE 

Communications Concerning a Lawyer's Services 
Advertising 

Firm Names and Letterheads 

Direct Contact with Prospective Clients 

Specialization 

Fees for Legal Services 

Agreements Restricting the Practice of a Lawyer 
Withdrawal from Employment 


CANON [II—A LAWYER SHOULD ASSIST IN PREVENTING THE 


Rule 3.1 
Rule 3.2 
Rule 3.3 


UNAUTHORIZED PRACTICE OF LAW 
Aiding Unauthorized Practice of Law 
Dividing Legal Fees with a Nonlawyer 
Responsibilities Regarding Nonlawyer Assistants 


CANON IV—A LAWYER SHOULD PRESERVE THE CONFIDENCES 


Rule 4 


OF THE CLIENT 
Preservation of Confidential Information 


CANON V—A LAWYER SHOULD EXERCISE INDEPENDENT PRO- 


Rule 5.1 
Rule 5.2 
Rule 5.3 
Rule 5.4 
Rule 5.5 
Rule 5.6 


FESSIONAL JUDGMENT ON BEHALF OF THE CLIENT 
Conflicts of Interest 

The Lawyer as Witness 

Avoiding Acquisition of Interest in Litigation 

Limiting Business Relations with a Client 

Client Gifts 

Fees from Persons Other Than the Client 
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Rule 5.7 Settlement of Claims of Multiple Clients 

Rule 5.8 Malpractice Liability 

Rule 5.9 Representation of Adverse Parties by Related Lawyers 
Rule 5.10 Responsibility of Counsel Representing an Organization 
Rule 5.11 Imputed Disqualification: General Rule 


CANON VI—A LAWYER SHOULD REPRESENT THE CLIENT 
COMPETENTLY 
Rule 6 Failing to Act Competently 


CANON VII—A LAWYER SHOULD REPRESENT THE CLIENT ZEAL- 

OUSLY WITHIN THE BOUNDS OF THE LAW 

Rule 7.1 Representing the Client Zealously 

Rule 7.2. Representing the Client Within the Bounds of the Law 

Rule 7.3 Special Responsibilities of a Prosecutor 

Rule 7.4 Communicating with One of Adverse Interest 

Rule 7.5 Threatening Criminal Prosecution 

Rule 7.6 Trial Conduct 

Rule 7.7 Trial Publicity 

Rule 7.8. Communication with or Investigation of Jurors 

Rule 7.9 Contact with Witnesses 

Rule 7.10 Contact with Officials 


CANON VIII—A LAWYER SHOULD ASSIST IN IMPROVING THE 
LEGAL SYSTEM 
Rule 8.1 Action as a Public Official 
Rule 8.2 Statements Concerning Judges and Other Adjudicatory 
Officers 


CANON IX—A LAWYER SHOULD AVOID EVEN THE APPEARANCE 
OF PROFESSIONAL IMPROPRIETY 
Rule 9.1 Successive Government and Private Employment 
Rule 9.2 Former Judge or Arbitrator 


CANON X—A LAWYER SHOULD STRICTLY PRESERVE THE IDEN- 
TITY OF FUNDS AND PROPERTY HELD IN TRUST 
Rule 10.1 Preserving Identity of Funds and Property of a Client 
Rule 10.2 Record Keeping and Accounting for Client Funds or 
Property 
Rule 10.3 Interest on Lawyers’ Trust Accounts 
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0.1 Preamble: A Lawyer’s Responsibilities 


A lawyer is a representative of clients, an officer of the legal sys- 
tem, and a public citizen having special responsibility for the quality 
of justice. 


As a representative of clients, a lawyer performs various func- 
tions. As advisor, a lawyer provides a client with an informed under- 
standing of the client’s legal rights and obligations and explains their 
practical implications. As advocate, a lawyer zealously asserts the 
client’s position under the rules of the adversary system. As negotia- 
tor, a lawyer seeks a result advantageous to the client but consistent 
with requirements of honest dealing with others. As intermediary 
between clients, a lawyer seeks to reconcile their divergent interests 
as an advisor and, to a limited extent, as a spokesperson for each 
client. A lawyer acts as evaluator by examining a client’s legal affairs 
and reporting about them to the client or to others. 


In all professional functions a lawyer should be competent, 
prompt, and diligent. A lawyer should maintain communication with 
a client concerning the representation. A lawyer should Keep in con- 
fidence information relating to representation of a client except so 
far as disclosure is required or permitted by the Rules of Profession- 
al Conduct or other law. 


A lawyer's conduct should conform to the requirements of the 
law, both in professional service to clients and in the lawyer’s busi- 
ness and personal affairs. A lawyer should use the law’s procedures 
only for legitimate purposes and not to harass or intimidate others. A 
lawyer should demonstrate respect for the legal system and for those 
who serve it, including judges, other lawyers, and public officials. 
While it is a lawyer’s duty, when necessary, to challenge the rectitude 
of official action, it is also a lawyer’s duty to uphold legal process. 


As a public citizen, a lawyer should seek improvement of the law, 
the administration of justice, and the quality of service rendered by 
the legal profession. As a member of a learned profession, a lawyer 
should cultivate knowledge of the law beyond its use for clients, 
employ that knowledge in reform of the law, and work to strengthen 
legal education. 


A lawyer should render public interest legal service and provide 
civic leadership. A lawyer may discharge this responsibility by pro- 
viding professional services at no fee or a reduced fee to persons of 
limited means or to public service or charitable groups or organiza- 
tions, by service in activities for improving the law, society, the legal 
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system or the legal profession, and by financial support for organiza- 
tions that provide legal services to persons of limited means. 


Traditionally, the legal profession has been a group of people 
united in a learned calling for the public good. At their best, lawyers 
have assured the availability of legal services to all, regardless of 
ability to pay, and as leaders of their communities, states, and nation 
have utilized their education and experience to improve society. It is 
acknowledged that it is the basic responsibility of each lawyer 
engaged in the practice of law to provide community service, com- 
munity leadership, and public interest legal services without fee, or 
at a substantially reduced fee, in such areas as poverty law, civil 
rights law, public rights law, charitable organization representation, 
and the administration of justice. 


The rights and responsibilities of individuals and organizations in 
the United States are increasingly defined in legal terms. As a conse- 
quence, voluntary efforts by the profession to provide legal assist- 
ance in coping with the web of statutes, rules and regulations are 
imperative for communities and persons of modest and limited 
means, as well as for the relatively well-to-do. 


The basic responsibility for providing legal services for those 
unable to pay ultimately rests upon the individual lawyer, and per- 
sonal involvement in the problems of the disadvantaged can be one 
of the most rewarding experiences in the life of a lawyer. Every 
lawyer, regardless of professional prominence or professional work- 
load, should find time to participate in or otherwise support the pro- 
vision of legal services to the disadvantaged. The provision of free 
legal services to those unable to pay reasonable fees continues to be 
an obligation of each lawyer as well as the profession generally, but 
the efforts of individual lawyers are often not enough to meet the 
need. Thus, it has been necessary for the profession and government 
to institute additional programs to provide legal services. According- 
ly, legal aid offices, lawyer referral services and other related pro- 
grams have been developed, and others will be developed by the 
profession and government. Every lawyer should support all proper 
efforts to meet this need for legal services. 


As important as the provision of pro bono legal services is, par- 
ticipation of lawyers in civic leadership is equally important. In the 
long run, because of their values, education and experience, lawyers 
who render unpaid service in nonlegal settings to help provide new 
jobs, improve educational opportunities and meet the spiritual needs 
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of acommunity, can enhance the quality of life of all citizens and help 
mitigate the causes leading to the need for pro bono representation. 


Many of a lawyer’s professional responsibilities are prescribed in 
the Rules of Professional Conduct, as well as substantive and proce- 
dural law. However, a lawyer is also guided by personal conscience 
and the approbation of professional peers. A lawyer should strive to 
attain the highest level of skill, to improve the law and the legal pro- 
fession and to exemplify the legal profession’s ideals of public 
service. 


A lawyer’s responsibilities as a representative of clients, an offi- 
cer of the legal system and a public citizen are usually harmonious. 
In the nature of law practice, however, conflicting responsibilities 
are encountered. The Rules of Professional Conduct prescribe terms 
for resolving such conflicts. Within the framework of the Rules many 
difficult issues of professional discretion can arise. Such issues must 
be resolved through the exercise of sensitive professional and moral 
judgment guided by the basic principles underlying the Rules. 


The legal profession is largely self-governing. Although other 
professions also have been granted powers of self-government, the 
legal profession is unique in this respect because of the close rela- 
tionship between the profession and the processes of government 
and law enforcement. This connection is manifested in the fact that 
ultimate authority over the legal profession is vested largely in the 
courts. 


To the extent that lawyers meet the obligations of their profes- 
sional calling, the occasion for government regulation is obviated. 
Self-regulation also helps maintain the legal profession’s indepen- 
dence from government domination. An independent legal profession 
is an important force in preserving government under law, for abuse 
of legal authority is more readily challenged by a self-regulated 
profession. | 


The legal profession’s relative autonomy carries with it special 
responsibilities of self-government. The profession has a responsibil- 
ity to assure that its regulations are conceived in the public interest 
and not in furtherance of parochial or self-interested concerns of the 
bar. Every lawyer is responsible for observance of the Rules of 
Professional Conduct. A lawyer should also aid in securing their 
observance by other lawyers. Neglect of these responsibilities com- 
promises the independence of the profession and the public interest 
which it serves. 
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Lawyers play a vital role in the preservation of society. The ful- 
fillment of this role requires an understanding by lawyers of their 
relationship to our legal system. The Rules of Professional Conduct, 
when properly applied, serve to define that relationship. 


History Note: Statutory Authority G.S. 84-238 
Readopted Effective December 8, 1994 


0.2 Scope 


The Rules of Professional Conduct are rules of reason. They 
should be interpreted with reference to the purposes of legal repre- 
sentation and of the law itself. Some of the rules are imperatives, cast 
in the terms “shall” or “shall not.” These define proper conduct for 
purposes of professional discipline. Others, generally cast in the term 
“may,” are permissive and define areas under the rules in which the 
lawyer has professional discretion. No disciplinary action should be 
taken when the lawyer chooses not to act or acts within the bounds 
of such discretion. Other rules define the nature of relationships 
between the lawyer and others. The rules are thus partly obligatory 
and disciplinary and partly constitutive and descriptive in that they 
define a lawyer’s professional role. Many of the comments use the 
term “should.” Comments do not add obligations to the rules but pro- 
vide guidance for practicing in compliance with the rules. 


The rules presuppose a larger legal context shaping the lawyer’s 
role. That context includes court rules and statutes relating to mat- 
ters of licensure, laws defining specific obligations of lawyers and 
substantive and procedural law in general. Compliance with the 
rules, as with all law in an open society, depends primarily upon 
understanding and voluntary compliance, secondarily upon rein- 
forcement by peer and public opinion and finally, when necessary, 
upon enforcement through disciplinary proceedings. The rules do 
not, however, exhaust the moral and ethical considerations that 
should inform a lawyer, for no worthwhile human activity can be 
completely defined by legal rules. The rules simply provide a frame- 
work for the ethical practice of law. 


Furthermore, for purposes of determining the lawyer’s authority 
and responsibility, principles of substantive law external to these 
rules determine whether a client-lawyer relationship exists. Most of 
the duties flowing from the client-lawyer relationship attach only 
after the client has requested the lawyer to render legal services and 
the lawyer has agreed to do so. But there are some duties, such as 
that of confidentiality under Rule 4, that may attach when the lawyer 
agrees to consider whether a client-lawyer relationship shall be 
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established. Whether a client-lawyer relationship exists for any spe- 
cific purpose can depend on the circumstances and may be a ques- 
tion of fact. 


Under various legal provisions, including constitutional, statu- 
tory and common law, the responsibilities of government lawyers 
may include authority concerning legal matters ordinarily reposed in 
the client in private client-lawyer relationships. For example, a 
lawyer for a government agency may have authority on behalf of the 
government to decide upon settlement or whether to appeal from an 
adverse judgment. Such authority in various respects is generally 
vested in the attorney general and the state’s attorney in state gov- 
ernment, and their federal counterparts, and the same may be true of 
other government law officers. Also, lawyers under the supervision 
of these officers may be authorized to represent several government 
agencies in intragovernmental legal controversies in circumstances 
where a private lawyer could not represent multiple private clients. 
They also may have authority to represent the “public interest” in cir- 
cumstances where a private lawyer would not be authorized to do so. 
These rules do not abrogate any such authority. 


Failure to comply with an obligation or prohibition imposed by a 
rule is a basis for invoking the disciplinary process. The rules pre- 
suppose that disciplinary assessment of a lawyer's conduct will be 
made on the basis of the facts and circumstances as they existed at 
the time of the conduct in question and in recognition of the fact that 
a lawyer often has to act upon uncertain or incomplete evidence of 
the situation. Moreover, the rules presuppose that whether or not dis- 
cipline should be imposed for a violation, and the severity of a sanc- 
tion, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there 
have been previous violations. 


Violation of a rule should not give rise to a cause of action nor 
should it create any presumption that a legal duty has been breached. 
The rules are designed to provide guidance to lawyers and to provide 
a structure for regulating conduct through disciplinary agencies. 
They are not designed to be a basis for civil liability. Furthermore, 
the purpose of the rules can be subverted when they are invoked by 
opposing parties as procedural weapons. The fact that a rule is a just 
basis for a lawyer’s self-assessment, or for sanctioning a lawyer 
under the administration of a disciplinary authority, does not imply 
that an antagonist in a collateral proceeding or transaction has stand- 
ing to seek enforcement of the rule. Accordingly, nothing in the rules 


968 BAR RULES 


should be deemed to augment any substantive legal duty of lawyers, 
or the extra-disciplinary consequences of violating such a duty. 


Moreover, these rules are not intended to govern or affect judi- 
cial application of either the attorney-client or work product privi- 
lege. Those privileges were developed to promote compliance with 
law and fairness in litigation. In reliance on the attorney-client privi- 
lege, clients are entitled to expect that communications within the 
scope of the privilege will be protected against compelled disclosure. 
The attorney-client privilege is that of the client and not of the 
lawyer. The fact that in exceptional situations the lawyer under the 
rules has a limited discretion to disclose a client confidence does not 
vitiate the proposition that, as a general matter, the client has a rea- 
sonable expectation that information relating to the client will not be 
voluntarily disclosed and that disclosure of such information may be 
judicially compelled only in accordance with recognized exceptions 
to the attorney-client and work product privileges. 


The lawyer’s exercise of discretion not to disclose information 
should not be subject to reexamination. Permitting such reexamina- 
tion would be incompatible with the general policy of promoting 
compliance with law through assurances that communications will 
be protected against disclosure. 


The comment accompanying each rule explains and illustrates 
the meaning and purpose of the rule. The preamble and this note on 
scope provide general orientation. The comments are intended as 
guides to interpretation, but the text of each rule is authoritative. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


0.3 Definitions 


(a) “Belief” or “believes” denotes that the person involved actu- 
ally supposed the fact in question to be true. A person’s belief may be 
inferred from circumstances. 


(b) “Firm” or “law firm” denotes a lawyer or lawyers in a private 
firm or professional corporation, lawyers employed in the legal 
department of a corporation or other organization and TANNETS 
employed in a legal services organization. 


(c) “Fraud” or “fraudulent” denotes conduct having a purpose to 
deceive and not merely negligent misrepresentation or failure to 
apprise another of relevant information. 
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(d) “Full disclosure” denotes communication of information rea- 
sonably sufficient to permit the client to appreciate the significance 
of the matter in question. 


(e) “Knowingly,” “known,” or “knows” denotes actual knowledge 
of the fact in question. A person’s knowledge may be inferred from 
circumstances. 


(f) “Partner” denotes a rember of a partnership or a sharehold- 
er in a law firm organized as a professional corporation. 


(g) “Reasonable” or “reasonably” when used in relation to con- 
duct by a lawyer denotes the conduct of a reasonably prudent and 
competent lawyer. 


(h) “Reasonable belief” or “reasonably believes” when used in 
reference to a lawyer denotes that the lawyer believes the matter in 
question and that the circumstances are such that the belief is 
reasonable. 


(i) “Reasonably should know” when used in reference to a lawyer 
denotes that a lawyer of reasonable prudence and competence would 
ascertain the matter in question. 


(j) “Substantial” when used in reference to degree or extent 
denotes a material matter of clear and weighty importance. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


CANON I 


A Lawyer Should Assist in Maintaining the Integrity 
and Competence of the Legal Profession 


Rule 1.1 Bar Admission and Disciplinary Matters 


An applicant for admission to the bar, or a lawyer in connection 
with a bar admission application or in connection with a disciplinary 
matter, shall not 


(a) knowingly make a false statement of material fact; or 


(b) fail to disclose a fact necessary to correct a misapprehension 
known by the person to have arisen in the matter, or knowingly 
fail to respond to a lawful demand for information from an 
admissions or disciplinary authority, except that this rule does 
not require disclosure of information otherwise protected by 
Rule 4 of this chapter. 
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Comment 


The duty imposed by this rule extends to persons seeking admis- 
sion to the bar as well as to lawyers. Hence, if a person makes a mate- 
rial false statement in connection with an application for admission, 
it may be the basis for subsequent disciplinary action if the person is 
admitted, and in any event may be relevant in a subsequent admis- 
sion application. The duty imposed by this rule applies to a lawyer’s 
own admission or discipline as well as that of others. Thus, it is a sep- 
arate professional offense for a lawyer to knowingly make a misrep- 
resentation or omission in connection with a disciplinary investiga- 
tion of the lawyer’s own conduct. This rule also requires affirmative 
clarification of any misunderstanding on the part of the admissions 
or disciplinary authority of which the person involved becomes 
aware. It should also be noted that G.S. 84-28(b)(3) defines failure to 
answer a formal inquiry of the North Carolina State Bar as miscon- 
duct for which discipline is appropriate. 


This rule is subject to the provisions of the Fifth Amendment of 
the United States Constitution and corresponding provisions of the 
North Carolina Constitution. A person relying on such a provision in 
response to a question, however, should do so openly and not use the 
right of nondisclosure as a justification for failure to comply with this 
rule. 


A lawyer representing an applicant for admission to the bar, or 
representing a lawyer who is the subject of a disciplinary inquiry or 
proceeding, is governed by the rules applicable to the client-lawyer 
relationship. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 1.2 Misconduct 
[t is professional misconduct for a lawyer to 


(a) violate or attempt to violate the Rules of Professional Con- 
duct, knowingly assist or induce another to do so, or do so 
through the acts of another; 


(b) commit a criminal act that reflects adversely on the lawyer’s 
honesty, trustworthiness, or fitness as a lawyer in other respects; 


(c) engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation; 
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(d) engage in conduct that is prejudicial to the administration of 
justice; 


(e) state or imply an ability to influence improperly a government 
agency or official; or 


(f) knowingly assist a judge or judicial officer in conduct that is 
a violation of applicable rules of judicial conduct or other law. 


Comment 


Many kinds of illegal conduct reflect adversely on fitness to prac- 
tice law, such as offenses involving fraud and the offense of willful 
failure to file an income tax return. However, some kinds of offense 
carry no such implication. Although a lawyer is personally answer- 
able to the entire criminal law, a lawyer should be professionally 
answerable only for offenses that indicate lack of those characteris- 
tics relevant to law practice. Offenses involving violence, dishonesty, 
or breach of trust, or serious interference with the administration of 
justice are in that category. A pattern of repeated offenses, even ones 
of minor significance when considered separately, can indicate indif- 
ference to legal) obligation and professional unfitness. 


Lawyers holding public office assume legal responsibilities going 
beyond those of other citizens. A lawyer's abuse of public office can 
suggest an inability to fulfill the professional role of an attorney. The 
same is true of abuse of positions of private trust such as trustee, 
executor, administrator, or guardian; agent, officer, director, or man- 
ager of a corporation or other organization. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 1.3 Reporting Professional Misconduct 


(a) A lawyer having knowledge that another lawyer has commit- 
ted a violation of the Rules of Professional Conduct that raises a sub- 
stantial question as to that lawyer’s honesty, trustworthiness, or fit- 
ness as a lawyer in other respects shall inform the North Carolina 
State Bar or other appropriate authority. 


(b) A lawyer having knowledge that a judge has committed a vio- 
lation of applicable rules of judicial conduct that raises a substantial 
question as to the judge’s fitness for office shall inform the appropri- 
ate authority. 


(c) This rule does not require disclosure of information other- 
wise protected by Rule 4 of this chapter. 
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Comment 


Self-regulation of the legal profession requires that members of 
the profession initiate disciplinary investigation when they know ofa 
substantial violation of the Rules of Professional Conduct. Lawyers 
have a similar obligation with respect to judicial misconduct. An 
apparently isolated violation may indicate a pattern of misconduct 
that only a disciplinary investigation can uncover. Reporting a viola- 
tion is especially important where the victim is unlikely to discover 
the offense. 


A report about misconduct is not required where it would involve 
violation of Rule 4 of this chapter. However, a lawyer should encour- 
age a client to consent to disclosure where prosecution would not 
substantially prejudice the client’s interest. 


If a lawyer were obliged to report every violation of the rules, the 
failure to report any violation would itself be a professional offense. 
Such a requirement existed before but proved to be unenforceable. 
This rule limits the reporting obligation to those offenses that a self- 
regulating profession must vigorously endeavor to prevent. A mea- 
sure of judgment is, therefore, required in complying with the 
provisions of this rule. The term “substantial” refers to the serious- 
ness of the alleged offense and not the quantum of evidence of which 
the lawyer is aware. Similar considerations apply to the reporting of 
judicial misconduct. 


The duty to report professional misconduct does not apply to a 
lawyer retained to represent a lawyer whose professional conduct is 
in question. Such a situation is governed by the rules applicable to 
the client-lawyer relationship. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


CANON II 


A Lawyer Should Assist the Legal Profession in 
Fulfilling Its Duty to Make 
Legal Counsel Available 


Rule 2.1 Communications Concerning a Lawyer’s Services 


A lawyer shall not make a false or misleading communication 
about the lawyer or the lawyer’s services. A communication is false 
or misleading if it 
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(a) contains a material misrepresentation of fact or law, or omits 
a fact necessary to make the statement considered as a whole not 
materially misleading; 


(b) is likely to create an unjustified expectation about results the 
lawyer can achieve, or states or implies that the lawyer can 
achieve results by means that violate the Rules of Professional 
Conduct or other law; or 


(c) compares the lawyer’s services with other lawyers’ services, 
unless the comparison can be factually substantiated. 


Comment 


This rule governs all communications about a lawyer's services, 
including advertising permitted by Rule 2.2. of this chapter. Whatever 
means are used to make known a lawyer’s services, statements about 
them should be truthful. The prohibition in paragraph (2)(b) of 
statements that may create “unjustified expectations” would ordinar- 
ily preclude advertisements about results obtained on behalf of 
clients, such as the amounts of damage awards or the lawyer’s record 
in obtaining favorable verdicts and advertisements containing client 
endorsements. Such information may create the unjustified expecta- 
tion that similar results can be obtained for others without reference 
to specific factual and legal circumstances. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 2.2 Advertising 


(a) Subject to. the requirements of Rule 2.1 of this chapter, a 
lawyer may advertise services through public media, such as tele- 
phone directories, legal directories, newspapers or other periodicals, 
outdoor advertising, radio or television, or through written commu- 
nications not involving solicitation as defined in Rule 2.4 of this 
chapter. 


(b) A copy or recording of an advertisement or written commu- 
nication shall be kept for two years after its last dissemination along 
with a record of when and where it was used. 


(c) A lawyer shall not give anything of value to a person for rec- 
ommending the lawyer’s services, except that a lawyer may pay the 
reasonable cost of advertising or written communication permitted 
by this rule and may pay the usual charges of a not-for-profit lawyer 
referral service or other legal service organization. A lawyer may par- 
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ticipate in and share the cost of a private lawyer referral service so 
long as the following conditions are met: 


(1) only compensation for administrative service may be paid to 
a lawyer or layman incident to the operation of the private refer- 
ral service, which compensation shall be reasonable in amount; 


(2) all advertisements shall be paid for by the participants in the 
service; 


(3) no profit in specie or kind may be received other than from 
legal fees earned from representation of referred clients; 


(4) employees of the referral service may not initiate contact 
with prospective clients; and 


(5) all advertisements shall 


(A) state clearly and conspicuously that the referral service 
is privately operated, which statement shall be given the 
same prominence as the name of the referral service; 


(B) state that a list of all participating lawyers will be mailed 
free of charge to members of the public upon request and 
state further where such information may be obtained; and 


(C) indicate that the service is not operated or endorsed by 
any public agency or any disinterested organization. 


(d) Any lawyer participating in a private lawyer referral service 
shall be professionally responsible for its operation. 


(e) Any communication made pursuant to this rule other than 
that of a lawyer referral service as described in subsection (c) above 
shall include the name of at least one lawyer or law firm responsible 
for its content. 


Comment 


To assist the public in obtaining legal services, lawyers should be 
allowed to make known their services not only through reputation 
but also through organized information campaigns in the form of 
advertising. Advertising involves an active quest for clients, contrary 
to the tradition that a lawyer should not seek clientele. However, the 
public’s need to know about legal services can be fulfilled in part 
through advertising. This need is particularly acute in the case of per- 
sons of moderate means who have not made extensive use of legal 
services. The interest in expanding public information about legal 
services in combination with the lawyer’s own rights under the First 
Amendment ought to prevail over considerations of tradition. Never- 
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theless, advertising by lawyers entails the risk of practices that are 
misleading, overreaching, deceptive, coercive, intimidating, or 
vexatious. 


This rule permits public dissemination of information concerning 
a lawyer’s name or firm name, address and telephone number, the 
kinds of services the lawyer will undertake; the basis on which the 
lawyer’s fees are determined, including prices for specific services 
and payment and credit arrangements; a lawyer's foreign language 
ability; names of references and, with their consent, names of clients 
regularly represented; and other information that might invite the 
attention of those seeking legal assistance. 


This rule does not prohibit communications authorized by law, 
such as notices to members of a class in class action litigation. 


History Note: Statutory Authority G.S, 84-23 
Readopted Effective December 8, 1994 


Rule 2.3 Firm Names and Letterheads 


(a) A lawyer shall not use a firm name, letterhead or other pro- 
fessional designation that violates Rules 2.1 or 2.2 of this chapter. A 
trade name may be used by a lawyer in private practice if it does not 
imply a connection with a government agency or with a public or 
charitable legal services organization and is not otherwise false or 
misleading. Every trade name used by a law firm shall be registered 
with the North Carolina State Bar, and upon a determination by the 
council that such name is potentially misleading, a remedial dis- 
claimer or an appropriate identification of the firm’s composition or 
connection may be required. For purposes of this section, the use of 
the names of deceased former members of a firm shall not render the 
firm name a trade name. 


(b) A law firm practicing in more than one jurisdiction may use 
the same name in each jurisdiction, but identification of its members 
and associates in any communication shall indicate the jurisdiction- 
al limitations of those not licensed to practice in North Carolina. 


(c) A law firm maintaining offices only in North Carolina may not 
list any person not licensed to practice law in North Carolina as an 
attorney affiliated with the firm. 


(d) The name of a lawyer holding a public office shall not be used 
in the name of the law firm, or in communications on its behalf, dur- 
ing any substantial period in which the lawyer is not actively and reg- 
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ularly practicing with the firm, whether or not the lawyer is preclud- 
ed from practicing by law. 


(e) A lawyer shall not hold himself or herself out as practicing in 
a law firm unless the association is in fact a firm. 


(f) No lawyer may maintain a permanent professional relation- 
ship with any lawyer not licensed to practice law in North Carolina 
unless law offices are maintained in North Carolina and in a state 
where such other lawyer is licensed and practices and a certificate of 
registration authorizing said professional relationship is first 
obtained from the secretary of the North Carolina State Bar. 


Comment 


A firm may be designated by the names of all or some of its mem- 
bers, by the names of deceased members where there has been a con- 
tinuing succession in the firm’s identity or by a trade name such as 
the “ABC Legal Clinic.” Use of trade names in law practice is accept- 
able so long as they are not misleading and are otherwise in conform- 
ance with the rules and regulations of the State Bar. 


As it is unlawful for a person trained as an attorney to practice 
law in North Carolina without a license from the state, it is mislead- 
ing and improper for such a person to be listed in any firm commu- 
nication, public or private, as having any continuing affiliation with 
the firm as a lawyer, unless he or she actively practices and maintains 
offices in another jurisdiction where he is licensed. 


Nothing in these rules shall be construed to confer the right to 
practice law in North Carolina upon any lawyer not licensed to prac- 
tice law in North Carolina. 


With regard to paragraph (e), lawyers sharing office facilities 
who are not in fact partners may not denominate themselves as, for 
example, “Smith and Jones,” for that title suggests partnership in the 
practice of law. 


Rule 2.4 Direct Contact with Prospective Clients 


(a) A lawyer shall not by in-person or live telephone contact 
solicit professional employment from a prospective client with 
whom the lawyer has no family or prior professional relationship 
when a significant motive for the lawyer’s doing so is the lawyer’s 
pecuniary gain. 


(b) A lawyer shall not solicit professional employment from a 
prospective client by written or recorded communication or by in- 
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person or telephone contact even when not otherwise prohibited by 
paragraph (a) above, if 


(1) the prospective client has made known to the lawyer a desire 
not to be solicited by the lawyer; or 


(2) the solicitation involves coercion, duress, harassment, com- 
pulsion, intimidation, or threats. 


(c) Every written or recorded communication from a lawyer 
soliciting professional employment from a prospective client known 
to be in need of legal services in a particular matter, and with whom 
the lawyer has no family or prior professional relationship, shall 
include the words “This is an advertisement for legal services” on the 
outside envelope and at the beginning of the body of the written 
communication in print as large or larger than the lawyer’s or law 
firm’s name and at the beginning and ending of any recorded 
communication. 


(d) Notwithstanding the prohibitions in paragraph (a) above, a 
lawyer may participate with a prepaid or group legal service plan 
operated by an organization not owned or directed by the lawyer 
which uses in-person or telephone contact to solicit memberships or 
subscriptions for the plan from persons who are not known to need 
legal services in a particular matter covered by the plan, so long as 
such contact does not involve coercion, duress, or harassment and is 
not false, deceptive, or misleading. 


Comment 


There is a potential for abuse inherent in direct in-person or live 
telephone contact by a lawyer with a prospective client known to 
need legal services. These forms of contact between a lawyer and a 
prospective client subject the layperson to the private importuning of 
the trained advocate in a direct interpersonal encounter. The 
prospective client, who may already feel overwhelmed by the cir- 
cumstances giving rise to the need for legal services, may find it dif- 
ficult fully to evaluate ail available alternatives with reasoned judg- 
ment and appropriate self-interest in the face of the lawyer's 
presence and insistence upon. being retained immediately. The situa- 
tion is fraught with the possibility of undue influence, intimidation, 
and overreaching. 


This potential for abuse inherent in direct in-person or live tele- 
phone solicitation of prospective clients justifies its prohibition, par- 
ticularly since lawyer advertising and written and recorded commu- 
nication permitted under Rule 2.2 of this chapter offer alternative 
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means of conveying necessary information to those who may be in 
need of legal services. Advertising and written and recorded commu- 
nications which may be mailed or autodialed make it possible for a 
prospective chent to be informed about the need for legal services 
and about the qualifications of available lawyers and law firms, with- 
out subjecting the prospective client to direct in-person or telephone 
persuasion that may overwhelm the client’s judgment. 


The use of general advertising and written and recorded commu- 
nications to transmit information from lawyer to prospective client, 
rather than direct in-person or live telephone contact, will help to 
assure that the information flows cleanly as well as freely. The con- 
tents of advertisements and communications permitted under Rule 
2.2 of this chapter are permanently recorded so that they cannot be 
disputed and may be shared with others who know the lawyer. This 
potential for informal review is itself likely to help guard against 
statements and claims that might constitute false and misleading 
communications, in violation of Rule 2.1. of this chapter. The con- 
tents of direct in-person or live telephone conversations between a 
lawyer and a prospective client can be disputed and are not subject 
to third-party scrutiny. Consequently, they are much more likely to 
approach (and occasionally cross) the dividing line between accurate 
representations and those that are false and misleading. 


There is far less likelihood that a lawyer would engage in abusive 
practices against an individual with whom the lawyer has a family or 
prior professional relationship or where the lawyer is motivated by 
considerations other than the lawyer’s pecuniary gain. Consequently, 
the general prohibition in Rule 2.4(a) and the requirements of Rule 
2.4(c) are not applicable in those situations. 


But even permitted forms of solicitation can be abused. Thus, 
any solicitation which contains information which is false or mis- 
leading within the meaning of Rule 2.1 of this chapter, which involves 
coercion, duress, harassment, compulsion, intimidation or threats 
within the meaning of Rule 2.4(b)(2), or which involves contact with 
a prospective client who has made known to the lawyer a desire not 
to be solicited by the lawyer within the meaning of Rule 2.4(b)(1) is 
prohibited. Moreover, if after sending a letter or other communica- 
tion to a client as permitted by Rule 2.2 of this chapter the lawyer 
received no response, any further effort to communicate with the 
prospective client may violate the provisions of Rule 2.4(b). 


This rule is not intended to prohibit a lawyer from contacting 
representatives of organizations or groups that may be interested in 
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establishing a group or prepaid legal plan for their members, 
insureds, beneficiaries, or other third parties for the purpose of 
informing such entities of the availability of and details concerning 
the plan or arrangement which the lawyer or lawyer's firm is willing 
to offer. This form of communication is not directed to a prospective 
client. Rather, it is usually addressed to an individual acting in a fidu- 
ciary capacity seeking a supplier of legal services for others who 
may, if they choose, become prospective clients of the lawyer. Under 
these circumstances the activity which the lawyer undertakes in 
communicating with such representatives and the type of informa- 
tion transmitted to the individual are functionally similar to and 
serve the same purpose as aclvertising permitted under Rule 2.2 of 
this chapter. 


The requirement in Rule 2.4(c) that certain communications be 
marked “This is an advertisement for legal services” does not apply 
to communications sent in response to requests of potential clients 
or their spokespersons or sponsors. General announcements by 
lawyers, including changes in personnel or office location, do not 
constitute communications soliciting professional employment from 
a client known to be in need of legal services within the meaning of 
this rule. 


Paragraph (d) of this rule would permit an attorney to participate 
with an organization which uses personal contact to solicit members 
for its group or prepaid legal service plan, provided that the person- 
al contact is not undertaken by any lawyer who would be a provider 
of legal services through the plan. The organization referred to in 
paragraph (d) must not be owned by or directed (whether as manag- 
er or otherwise) by any lawyer or law firm that participates in the 
plan. For example, paragraph (d) would not permit a lawyer to cre- 
ate an organization controlled directly or indirectly by the lawyer and 
use the organization for the in-person or telephone solicitation of 
legal employment of the lawyer through memberships in the plan or 
otherwise. The communication permitted by these organizations also 
must not be directed to a person known to need legal services in a 
particular matter, but is to be designed to inform potential plan mem- 
bers generally of another means of affordable legal services. Lawyers 
who participate in a legal service plan must reasonably assure that 
the plan sponsors are in compliance with Rules 2.1, 2.2 and 2.4. of 
this chapter. See Rule 1.2(a) of this chapter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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Rule 2.5 Specialization 


(a) A lawyer may not communicate that the lawyer is a certified 
specialist or certified in a field of practice except as provided in this 
rule. 


(b) A lawyer may communicate that the lawyer is certified as a 
specialist or certified in a field of practice when the communication 
states the name of the certifying organization and is not false or mis- 
leading, and 


(1) the certification is granted by the North Carolina State Bar, or 


(2) the certification is granted by an organization which has been 
approved by the North Carolina State Bar; or 


(3) the certification is granted by an organization which has been 
approved by the American Bar Association under procedures and 
criteria which have been approved by the American Bar Associa- 
tion and which have been endorsed by the North Carolina State 
Bar. 


Comment 


The use of the word “specialize” in any of its variant forms con- 
notes to the public a particular expertise often subject to recognition 
by the state. Indeed, the North Carolina State Bar has instituted pro- 
grams providing for official certification of specialists in certain 
areas of practice. In order to avoid any confusion, the rule requires 
that any representation of specialty be not only true, but be accom- 
panied by a disclaimer of state certification if such is not the case. A 
lawyer may, however, describe his practice without using the term 
“specialize” in any manner which is truthful and not misleading and 
forego use of a disclaimer. He may, for instance, indicate a “concen- 
tration” or an “interest” or a “limitation” without disclaimer. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 2.6 Fees for Legal Services 


(a) A lawyer shall not enter into an agreement for, charge, or col- 
lect an illegal or clearly excessive fee. 


(b) A fee is clearly excessive when, after a review of the facts, a 
lawyer of ordinary prudence experienced in the area of law involved 
would be left with a definite and firm conviction that the fee is in 
excess of a reasonable fee. Factors to be considered in determining 
the reasonableness of a fee include the following: 
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- (1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal 
service properly; 


(2) the likelihood, if apparent to the client, that the acceptance of 
the particular employment. will preclude other employment by 
the lawyer; 


(3) the fee customarily charged in the locality for similar legal 
services; 


(4) the amount involved and the results obtained; 


(5) the time limitations imposed by the client or by the 
circumstances; 


(6) the nature and length of the professional relationship with the 
client; 


(7) the experience, reputation, and ability of the lawyer or 
lawyers performing the services; and 


(8) whether the fee is fixed or contingent. 


(c) A lawyer shall not enter into an arrangement for, charge, or 
collect a contingent fee for representing a defendant in a criminal 
case or for representing a party in a civil case in which such a fee is 
prohibited by law or otherwise. 


(d) A division of fee between lawyers who are not in the same 
firm may be made only if 


(1) the division is in proportion to the services performed by 
each lawyer or, by written agreement with the client, each lawyer 
assumes joint responsibility for the representation; 


(2) the client is advised of and does not object to the participa- 
tion of all the lawyers involved; and 


(3) the total fee is reasonable. 


(e) Any lawyer having a dispute with a client regarding a fee for 
legal services must 


(1) make reasonable efforts to advise his or her client of the 
existence of the North Carolina State Bar’s program of nonbind- 
ing fee arbitration at least 30 days prior to initiating legal pro- 
ceedings to collect the disputed fee; and 


(2) participate in good faith in nonbinding arbitration of the fee 
dispute if such is subject to the jurisdiction of any duly consti- 
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tuted fee arbitration committee of the North Carolina State Bar 
or any of its constituent district bars if the client submits a prop- 
er request for fee arbitration. 


Comment 


When the lawyer has regularly represented a client, they ordinar- 
ily will have evolved an understanding concerning the basis or rate of 
the fee. In a new client-lawyer relationship, however, an understand- 
ing as to the fee should be promptly established. It is not necessary 
to recite all the factors that underlie the basis of the fee, but only 
those that are directly involved in its computation. It is sufficient, for 
example, to state that the basic rate is an hourly charge or a fixed 
amount or an estimated amount, or to identify the factors that may 
be taken into account in finally fixing the fee. When developments 
occur during the representation that render an earlier estimate sub- 
stantially inaccurate, a revised estimate should be provided to the 
client. A written statement concerning the fee reduces the possibili- 
ty of misunderstanding and is desirable. 


A lawyer may require advance payment of a fee, but is obliged to 
return any unearned portion. See Rule 2.8(a)(3) of this chapter. This 
does not apply when the advance payment is a true retainer to 
reserve services rather than an advance to secure the payment of 
fees yet to be earned. A lawyer may accept property in payment for 
services, provided this does not involve acquisition of a propriety 
interest in the cause of action or subject matter of the litigation con- 
trary to Rule 5.3(a) of this chapter. However a fee paid in property 
instead of money may be subject to special scrutiny because it 
involves questions concerning both the value of the services and the 
lawyer's special knowledge of the value of the property. 


Once a fee contract has been reached between attorney and 
client, the attorney has an ethical obligation to fulfill the contract and 
represent his client’s best interests regardless of whether he or she 
has struck an unfavorable bargain. An attorney may seek to renego- 
tiate his or her fee agreement in light of changed circumstances or 
for other good cause, but he or she may not abandon or threaten to 
abandon the client to cut losses or to coerce an additional or higher 
fee. Any fee contract made or remade during the existence of the 
attorney-client relationship must be reasonable and freely and fairly 
made by the client having full knowledge of all material circum- 
stances incident to the agreement. 


If a dispute later arises concerning the fee, the burden of proving 
reasonableness and fairness will be upon the lawyer. All fees, includ- 
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ing contingent fees, should be reasonable and not excessive as to 
percentage or amount. 


A division of fee is a single billing to a client covering the fee of 
two or more lawyers who are not in the same firm. A division of fee 
facilitates association of more than one lawyer in a matter in which 
neither alone could serve the client as well. Paragraph (d) permits 
the lawyers to divide a fee on either the basis of the proportion of 
services they render or by agreement between the participating 
lawyers if all assume responsibility for the representation as a whole 
and the client is advised and does not object. It does not require dis- 
closure to the client of the share that each lawyer is to receive. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 2.7 Agreements Restricting the Practice of a Lawyer 


(a) A lawyer shall not be a party to or participate in a partnership 
or employment agreement with another lawyer that restricts the right 
of a lawyer to practice law after the termination of the relationship 
created by the agreement, except as a condition to payment of retire- 
ment benefits. 


(b) In connection with the settlement of a controversy or suit, a 
lawyer shall not enter into an agreement that restricts his or her right 
to practice law. 


Comment 


An agreement restricting the right of partners or associates to 
practice after leaving a firm not only limits their professional auton- 
omy but also limits the freedom of clients to choose a lawyer. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 2.8 Withdrawal from Employment 
(a) In General 


(1) If permission for withdrawal from employment is required by 
the rules of a tribunal, a lawyer shall not withdraw from employ- 
ment in a proceeding before that tribunal without its permission. 


(2) In any event, a lawyer shall not withdraw from employment 
until he or she has taken reasonable steps to avoid foreseeable 
prejudice to the rights of his or her client, including giving due 
notice to the client, allowing time for employment of other coun- 
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sel, delivering to the client all papers and property to which the 
client is entitled, and complying with applicable laws and rules. 


(3) A lawyer who withdraws from employment shall refund 
promptly any part of a fee paid in advance that has not been 
earned. 


(b) Mandatory Withdrawal—A lawyer representing a client 


before a tribunal, with its permission if required by its rules, shall 
withdraw from employment, and a lawyer representing a client in 
other matters shall withdraw from employment if 


ble, 


(1) the lawyer knows or it is obvious that his or her client is 
bringing the legal action, conducting the defense, or asserting a 
position in the litigation, or is otherwise having steps taken for 
him or her, merely for the purpose of harassing or maliciously 
injuring any person; 


(2) the lawyer knows or it is obvious that his or her continued 
employment will result in violation of a rule of professional con- 
duct; 


(3) the lawyer’s mental or physical condition renders it unrea- 
sonably difficult for him or her to carry out the employment 
effectively; 


(4) the lawyer is discharged by the client. 


(c) Permissive Withdrawal—lIf Rule 2.8(b) above is not applica- 
a lawyer may request permission to withdraw in matters pending 


before a tribunal and may withdraw in other matters only if 


(1) the client 


(A) insists upon presenting a claim or defense that is not war- 
ranted under existing law and cannot be supported by good 
faith argument for an extension, modification, or reversal of 
existing law; 


(B) personally seeks to pursue an illegal course of conduct; 


(C) insists that the lawyer pursue a course of conduct that is 
illegal, repugnant or imprudent or that is prohibited under 
the Rules of Professional Conduct; 


(D) by other conduct renders it unreasonably difficult for the 
lawyer to carry out his or her employment effectively; 


(E) insists, in a matter not pending before a tribunal, that the 
lawyer engage in conduct that is contrary to the judgment 
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and advice of the lawyer but not prohibited under the Rules 
of Professional Conduct; 


(F) deliberately disregards an agreement or obligation to the 
lawyer as to expenses or fees; 


(G) has used the lawyer’s services to perpetrate a crime or 
fraud. 


(2) the lawyer’s continued employment is likely to result in a vio- 
lation of a rule of professional conduct; 


(3) the lawyer’s inability to work with co-counsel indicates that 
the best interests of the client likely will be served by 
withdrawal, 


(4) the lawyer’s mental or physical condition renders it difficult 
for the lawyer to carry out the employment effectively; 


(5) the lawyer’s client knowingly and freely assents to termina- 
tion of the lawyer’s employment; 


(6) the lawyer believes in good faith in a proceeding pending 
before a tribunal, that the tribunal will find the existence of other 
good cause for withdrawal. 


Comment 


A lawyer should not accept representation in a matter unless it 
can be performed competently, promptly, without improper conflict 
of interest, and to completion. 


A lawyer ordinarily must decline or withdraw from representa- 
tion if the client demands that the lawyer engage in conduct that is 
illegal or violates the Rules of Professional Conduct or other law. The 
lawyer is not obliged to decline or withdraw simply because the 
client suggests such a course of conduct; a client may make such a 
suggestion in the hope that a lawyer will not be constrained by a pro- 
fessional obligation. 


When a lawyer has been appointed to represent a client, with- 
drawal ordinarily requires approval of the appointing authority. Diffi- 
culty may be encountered if withdrawal is based on the client’s 
demand that the lawyer engage in unprofessional conduct. The court 
may wish an explanation for the withdrawal, while the lawyer may be 
bound to keep confidential the facts that would constitute such an 
explanation. The lawyer’s statement that professional considerations 
require termination of the representation ordinarily should be 
accepted as sufficient. 
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A client has a right to discharge a lawyer at any time, with or 
without cause, subject to liability for payment for the lawyer's serv- 
ices. Where future dispute about the withdrawal may be anticipated, 
it may be advisable to prepare a written statement reciting the 
circumstances. 


Whether a client can discharge appointed counsel may depend 
on applicable law. A client seeking to do so should be given a full 
explanation of the consequences. These consequences may include a 
decision by the appointing authority that appointment of successor 
counsel is unjustified, thus requiring the client to represent himself. 


If the client is mentally incompetent, the client may lack the legal 
capacity to discharge the lawyer, and in any event the discharge may 
be seriously adverse to the client’s interests. The lawyer should make 
special effort to help the client consider the consequences and, in an 
extreme case, may initiate proceedings for a conservatorship or sim- 
ilar protection of the client. 


A lawyer may withdraw from representation in some circum- 
stances. Withdrawal is justified if the client persists in a course of 
action that the lawyer reasonably believes is criminal or fraudulent, 
for a lawyer is not required to be associated with such conduct even 
if the lawyer does not further it. Withdrawal is also permitted if the 
lawyer's services were misused in the past even if that would materi- 
ally prejudice the client. The lawyer also may withdraw where the 
client insists on a repugnant or imprudent objective. 


A lawyer may withdraw if the client refuses to abide by the terms 
of an agreement relating to the representation, such as an agreement 
concerning fees or court costs or an agreement limiting the objec- 
tives of the representation. 


Even if the lawyer has been unfairly discharged by the client, a 
lawyer must take all reasonable steps to mitigate the consequences 
to the client. 


The lawyer may never retain papers to secure a fee. Generally, 
anything in the file which would be helpful to successor counsel 
should be turned over. This includes papers and other things deliv- 
ered to the discharged lawyer by the client such as original instru- 
ments, correspondence, and cancelled checks. Copies of all corre- 
spondence received and generated by the withdrawing or discharged 
lawyer should be released as well as legal instruments, pleadings, 
and briefs submitted by either side or prepared and ready for sub- 
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mission. The lawyer’s personal notes and incomplete work product 
need not be released. 


A lawyer who has represented an indigent on an appeal which 
has been concluded and who obtained a trial transcript furnished by 
the state for use in preparing the appeal must turn over the transcript 
to the former client upon request, the transcript being property to 
which the former client is entitled. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


CANON III 


A Lawyer Should Assist in Preventing the 
Unauthorized Practice of Law 


Rule 3.1 Aiding Unauthorized Practice of Law 


(a) A lawyer shall not aid a person not licensed to practice law in 
North Carolina in the unauthorized practice of law. 


(b) A lawyer shall not practice law in a jurisdiction where to do 
so would be in violation of regulations of the profession in that 
jurisdiction. 


(c) A lawyer or law firm shall not employ a disbarred or sus- 
pended lawyer as a law clerk or legal assistant if that individual was 
associated with such lawyer or law firm at any time on or after the 
date of the acts which resulted in disbarment or suspension through 
and including the effective date of disbarment or suspension. 


(d) A lawyer or law firm employing a disbarred or suspended 
lawyer as a Jaw clerk or legal assistant shall not represent any client 
represented by the disbarred or suspended lawyer or by any lawyer 
with whom the disbarred or suspended lawyer practiced during the 
period on or after the date of the acts which resulted in disbarment 
or suspension through and including the effective date of disbarment 
or suspension. | 


Comment 


The definition of the practice of law is established by N.C. Gen. 
Stat. 84-2.1. Limiting the practice of law to members of the bar pro- 
tects the public against rendition of legal services by unqualified per- 
sons. Paragraph (a) does not prohibit a lawyer from employing the 
services of paraprofessionals and delegating functions to them, so 
long as the lawyer retains responsibility for the delegated work. See 


988 BAR RULES 


Rule 3.3 of this chapter. Likewise, it does not prohibit lawyers from 
providing professional advice and instruction to nonlawyers whose 
employment requires knowledge of law; for example, claims 
adjusters, employees of financial or commercial institutions, social 
workers, accountants, and persons employed in government agen- 
cies. In addition, a lawyer may counsel nonlawyers who wish to 
proceed pro se. 


In the absence of statutory prohibitions or specific conditions 
placed on a disbarred or suspended attorney in the order revoking or 
suspending the license, such individual may be hired to perform the 
services of a law clerk or legal assistant by a law firm with which he 
or she was not affiliated at the time of or after the acts resulting in 
discipline. Such employment is, however, subject to certain restric- 
tions. A licensed attorney in the firm must take full responsibility for 
and employ independent judgment in adopting any research, inves- 
tigative results, briefs, pleadings, or other documents or instruments 
drafted by such individual. The individual may not directly advise 
clients or communicate in person or in writing in such a way as to 
imply that he or she is acting as an attorney or in any way in which 
he or she seems to assume responsibility for a client's legal matters. 
The disbarred or suspended attorney should have no communica- 
tions or dealings with or on behalf of clients represented by such dis- 
barred or suspended attorneys or by any individual or group of indi- 
viduals with whom he or she practiced during the period on or after 
the date of the acts which resulted in discipline through and includ- 
ing the effective date of the discipline. Further, the employing attor- 
ney or law firm should perform no services for clients represented by 
the disbarred or suspended attorney during such period. Care should 
be taken to ensure that clients fully understand that the disbarred or 
suspended attorney is not acting as an attorney, but merely as a law 
clerk or lay employee. Under some circumstances, as where the indi- 
vidual may be known to clients or in the community, it may be nec- 
essary to make an affirmative statement or disclosure concerning the 
disbarred or suspended attorney’s status with the law firm. Addition- 
ally, a disbarred or suspended attorney should be paid on some fixed 
basis, such as a straight salary or hourly rate, rather than on the basis 
of fees generated or received in connection with particular matters 
on which he or she works. Under these circumstances, a law firm 
employing a disbarred or suspended attorney would not be acting 
unethically and would not be assisting a nonlawyer in the unautho- 
rized practice of law. 


An attorney or law firm should not employ a disbarred or sus- 
pended attorney who was associated with such attorney or firm at 


BAR RULES 989 


any time on or after the date of the acts which resulted in the disbar- 
ment or suspension through and including the time of the disbarment 
or suspension. Such employment would show disrespect for the 
court or body which disbarred or suspended the attorney. Such 
employment would also be likely to be prejudicial to the administra- 
tion of justice and would create an appearance of impropriety. It 
would also be practically impossible for the disciplined lawyer to 
confine himself or herself to activities not involving the actual prac- 
tice of law if he or she were ernployed in his or her former office set- 
ting and obliged to deal with the same staff and clientele. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 3.2 Dividing Legal Fees with a Nonlawyer 


A lawyer or law firm shall not share legal fees with a nonlawyer, 
except that 


(a) an agreement by a lawyer with his or her firm, partner, or 
associate may provide for the payment of money, over a reason- 
able period of time after the lawyer's death, to his or her estate 
or to one or more specified persons; 


(b) a lawyer who undertakes to complete unfinished legal busi- 
ness of a deceased lawyer or disbarred lawyer may pay to the 
estate of the deceased lawyer or to the disbarred lawyer that pro- 
portion of the total compensation which fairly represents the 
services rendered by the deceased lawyer or disbarred lawyer; 


(c) a lawyer or law firm may include nonlawyer employees in a 
retirement plan, even though the plan is based in whole or in part 
on a profit-sharing arrangement. 


Comment 


The provisions of this rule express traditional] limitations on 
sharing fees. These limitations are to protect the lawyer’s profes- 
sional independence of judgment. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 3.3 Responsibilities Regarding Nonlawyer Assistants 


With respect to a nonlawyer employed or retained by or associ- 
ated with a lawyer, 
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(a) a partner in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable 
assurance that the nonlawyer’s conduct is compatible with the 
professional obligations of the lawyer; 


(b) a lawyer having direct supervisory authority over a non- 
lawyer shall make reasonable efforts to ensure that the non- 
lawyer’s conduct is compatible with the professional obligations 
of the lawyer; and 


(c) a lawyer shall be responsible for conduct of such a nonlawyer 
that would violate the Rules of Professional Conduct if engaged 
in by a lawyer if 


(1) the lawyer orders or, with the knowledge of the specific 
conduct, ratifies the conduct involved; or 


(2) the lawyer is a partner in the law firm in which the per- 
son is employed, or has direct supervisory authority over the 
person, and knows of the conduct at a time when its conse- 
quences can be avoided or mitigated but fails to take reason- 
able remedial action. 


Comment 


Lawyers generally employ assistants in their practice, including 


secretaries, investigators, law student interns, and paraprofessionals. 
Such assistants, whether employees or independent contractors, act 
for the lawyer in rendition of the lawyer’s professional services. A 
lawyer should give such assistants appropriate instruction and super- 
vision concerning the ethical aspects of their employment, particu- 
larly regarding the obligation not to disclose information relating to 
representation of the client, and should be responsible for their work 
product. The measures employed in supervising nonlawyers should 
take account of the fact that they do not have legal training and are 
not subject to professional discipline. 


History Note: Statutory Authority G.S. 84-23 


Readopted Effective December 8, 1994 


CANON IV 


A Lawyer Should Preserve the Confidences of the Client 


Rule 4 Preservation of Confidential Information 


the 


(a) “Confidential information” refers to information protected by 
attorney-client privilege under applicable law, information 
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received by a lawyer then acting as an agent of a lawyers’ or judges’ 
assistance program approved by the North Carolina State Bar or the 
North Carolina Supreme Court regarding another lawyer or judge 
seeking assistance, and other information gained in the professional 
relationship that the client has requested be held inviolate or the dis- 
closure of which would be embarrassing or would be likely to be 
detrimental to the client. For the purposes of this rule, “client” refers 
to present and former clients and to lawyers seeking assistance from 
lawyers’ or judges’ assistance programs approved by the North Car- 
olina State Bar or the North Carolina Supreme Court. 


(b) Except when permitted under Rule 4(c) below, a lawyer shall 
not knowingly 


(1) reveal confidential information of his or her client; 


(2) use confidential information of his client to the disadvantage 
of the client; 


(3) use confidential information of his or her client for the advan- 
tage of himself or herself or a third person, unless the client con- 
sents after full disclosure. 


(c) A lawyer may reveal 


(1) confidential information, the disclosure of which is impliedly 
authorized by the client as necessary to carry out the goals of the 
representation; 


(2) confidential information with the consent of the client or 
clients affected, but only after full disclosure to them; 


(3) confidential information when permitted under the Rules of 
Professional Conduct or required by law or court order; 


(4) confidential information concerning the intention of his or 
her client to commit a crime and the information necessary to 
prevent the crime; 


(5) confidential information to the extent the lawyer reasonably 
believes necessary to establish a claim or defense on behalf of 
the lawyer in a controversy between the lawyer and the client; to 
establish a defense to a criminal charge or civil claim against the 
lawyer based upon conduct in which the client was involved; or 
to respond to allegations in any proceeding concerning the 
lawyer’s representation of the client; 


(6) confidential information to the extent permitted by the rules 
of a lawyers’ or judges’ assistance program approved by the 
North Carolina State Bar or the North Carolina Supreme Court. 
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Comment 


The lawyer is part of a judicial system charged with upholding 
the law. One of the lawyer’s functions is to advise clients so that they 
may avoid any violation of the law in the proper exercise of their 
rights. 


The observance of the ethical obligation of a lawyer to hold invi- 
olate confidential information of the client not only facilitates the full 
development of facts essential to proper representation of the client 
but also encourages people to seek early legal assistance. 


Almost without exception, clients come to lawyers in order to 
determine what their rights are and what is, in the maze of laws and 
regulations, deemed to be legal and correct. The common law recog- 
nizes that the client’s confidences must be protected from disclosure. 


A fundamental principle in the client-lawyer relationship is that 
the lawyer maintain confidentiality of information relating to the rep- 
resentation. The client is thereby encouraged to communicate fully 
and frankly with the lawyer even as to embarrassing or legally dam- 
aging subject matter. 


The principle of confidentiality is given effect in two related bod- 
ies of law, the attorney-client privilege (which includes the work 
product doctrine) in the law of evidence and the rule of confidential- 
ity established in professional ethics. The attorney-client privilege 
applies in judicial and other proceedings in which a lawyer may be 
called as a witness or otherwise required to produce evidence con- 
cerning a client. The rule of client-lawyer confidentiality applies in 
situations other than those where evidence is sought from the lawyer 
through compulsion of law. The confidentiality rule applies not mere- 
ly to matters communicated in confidence by the client but also to all 
information relating to the representation, whatever its source. A 
lawyer may not disclose such information except as authorized or 
required by the Rules of Professional Conduct or other law. 


Information about a lawyer's or judge’s misconduct or fitness 
may be received by a lawyer in the course of that lawyer's participa- 
tion in an approved lawyers’ or judges’ assistance program. In that 
circumstance, providing for the confidentiality of such information 
encourages lawyers and judges to seek help through such programs. 
Conversely, without such confidentiality, lawyers and judges may 
hesitate to seek assistance, which may then result in harm to their 
professional careers and injury to their clients and the public. The 
rule therefore requires that any information received by a lawyer on 
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behalf of an approved lawyers’ or judges’ assistance program be 
regarded as confidential and protected from disclosure to the same 
extent as information received by a lawyer in any conventional 
attorney-client relationship. 


The requirement of maintaining confidentiality of information 
relating to representation applies to government lawyers who may 
disagree with the policy goals that their representation is designed to 
advance. 


A lawyer is impliedly authorized to make disclosures about a 
client when appropriate in carrying out the representation, except to 
the extent that the client’s instructions or special circumstances limit 
that authority. In litigation, for example, a lawyer may disclose infor- 
mation by admitting a fact that cannot properly be disputed, or in 
negotiation by making a disclosure that facilitates a satisfactory 
conclusion. 


Lawyers in a firm may, in the course of the firm’s practice, dis- 
close to each other information relating to a client of the firm, unless 
the client has instructed that particular information be confined to a 
specified lawyer or lawyers. 


The confidentiality rule is subject to limited exceptions. For 
instance, in becoming privy to information about a client, a lawyer 
may foresee that the client intends to commit a crime and may reveal 
that information to prevent the crime. However, to the extent a 
lawyer is required or permitted to disclose a client’s purposes, the 
client will be inhibited from revealing facts which would enable the 
lawyer to counsel against a wrongful course of action. The public is 
better protected if full and open communication by the client is 
encouraged than if it is inhibited. 


Several situations must be distinguished. 


First, the lawyer may not counsel or assist a client in conduct 
that is criminal or fraudulent. Similarly, a lawyer has a duty not to use 
false evidence. This duty is essentially a special instance of the duty 
to avoid assisting a client in criminal or fraudulent conduct. 


Second, the lawyer may have been innocently involved in past 
conduct by the client that was criminal or fraudulent. In such a situ- 
ation the lawyer has not violated Rule 7.2(a)(8) of this chapter, 
because to “counsel or assist” criminal or fraudulent conduct 
requires knowing that the conduct is of that character. 
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Third, the lawyer may learn that a client intends prospective con- 
duct that is criminal. As stated in paragraph (c)(4), the lawyer has 
professional discretion to reveal information in order to prevent the 
crime. It is, of course, sometimes difficult for a lawyer to “know” 
when such a purpose will actually be carried out, for the client may 
have a change of mind. 


The lawyer's exercise of discretion requires consideration of 
such factors as the nature of the lawyer's relationship with the client 
and with those who might be injured by the client, the lawyer’s own 
involvement in the transaction, and factors that may extenuate the 
conduct in question. Where practical, the lawyer should seek to per- 
suade the client to take suitable action. In any case, a disclosure 
adverse to the client’s interest should be no greater than the lawyer 
reasonably believes necessary to the purpose. A lawyer’s decision 
not to take preventive action permitted by paragraph (c)(4) does not 
violate this rule. 


After withdrawal the lawyer is required to refrain from making 
disclosure of the clients’ confidences, except as otherwise provided 
in Rule 4. This rule does not prevent the lawyer from giving notice of 
the fact of withdrawal, and the lawyer may also withdraw or disaf- 
firm any opinion, document, affirmation, or the like. 


Where a legal claim or disciplinary charge alleges complicity of 
the lawyer in a client’s conduct or other misconduct of the lawyer 
involving representation of the client, the lawyer may respond to the 
extent the lawyer reasonably believes necessary to establish a 
defense. The same is true with respect to a claim involving the con- 
duct or representation of a former client. The lawyer’s right to 
respond arises when an assertion of such complicity has been made. 
Paragraph (c)(5) does not require the lawyer to await the com- 
mencement of an action or proceeding that charges such complicity, 
so that the defense may be established by responding directly to a 
third party who has made such an assertion. The right to defend, of 
course, applies where a proceeding has been commenced. Where 
practicable and not prejudicial to the lawyer’s ability to establish the 
defense, the lawyer should advise the client of the third party's asser- 
tion and request that the client respond appropriately. In any event, 
disclosure should be no greater than the lawyer reasonably believes 
is necessary to vindicate innocence, the disclosure should be made in 
a manner which limits access to the information to the tribunal or 
other persons having a need to know it. and appropriate protective 
orders or other arrangements should be sought by the lawyer to the 
fullest extent practicable. 
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If the lawyer is charged with wrongdoing in which the client’s | 
conduct is implicated, the rule of confidentiality should not prevent 
the lawyer from defending against the charge. Such a charge can 
arise in a civil, criminal, or professional] disciplinary proceeding and 
can be based on a wrong allegedly committed by the lawyer against 
the client or on a wrong alleged by a third person; for example, a per- 
son claiming to have been defrauded by the lawyer and client acting 
together. A lawyer entitled to a fee is permitted by paragraph (c)(5) 
to prove the services rendered in an action to collect it. This aspect 
of the rule expresses the principle that the beneficiary of a fiduciary 
relationship may not exploit it to the detriment of the fiduciary. As 
stated above, the lawyer must make every effort practicable to avoid 
unnecessary disclosure of information relating to representation, to 
limit disclosure to those having the need to know it, and to obtain 
protective orders or make other arrangements minimizing the risk of 
disclosure. 


If a lawyer is called as a witness to give testimony concerning a 
client, absent waiver by the client, Rule 4(b) requires the lawyer to 
invoke the attorney-client privilege when it is applicable. The lawyer 
must comply with the final orders of a court or other tribunal of com- 
petent jurisdiction requiring the lawyer to give information about the 
client. 


The Rules of Professional Conduct in various circumstances per- 
mit or require a lawyer to disclose information relating to the repre- 
sentation. A lawyer may be obligated or permitted by other provi- 
sions of law to give information about a client. Whether another 
provision of law supersedes Rule 4 is a matter of interpretation 
beyond the scope of these rules, but a presumption should exist 
against such a supersession. 


The duty of confidentiality continues after the client-lawyer rela- 
tionship has terminated. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
CANON V 
A Lawyer Should Exercise Independent Professional 
Judgment on Behalf of the Client 
Rule 5.1 Conflicts of Interest 


(a) A lawyer shall not represent a client if the representation of that 
client will be or is likely to be directly adverse to another client, unless 
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(1) the lawyer reasonably believes the representation will not 
adversely affect the interest of the other client; and 


(2) each client consents after full disclosure which shall include 
explanation of the implications of the common representation 
and the advantages and risks involved. 


(b) A lawyer shall not represent a client if the representation of 
that client may be materially limited by the lawyer's responsibilities 
to another client or to a third person, or by the lawyer’s own inter- 
ests, unless’ 


(1) the lawyer reasonably believes the representation will not be 
adversely affected; and 


(2) the client consents after full disclosure which shall include 
explanation of the implications of the common representation. 
and the advantages and risks involved. 


(c) A lawyer shall have a continuing obligation to evaluate all sit- 
uations involving potentially conflicting interests and shall withdraw 
from representation of any party he or she cannot adequately repre- 
sent or represent without using the confidential information or 
secrets of another client or former client except as Rule 4 of this 
chapter would permit with respect to a client. 


(d) A lawyer who has formerly represented a client in a matter 
shall not thereafter represent another person in the same or a sub- 
stantially related matter in which that person’s interests are materi- 
ally adverse to the interests of the former client unless the former 
client consents after full disclosure. 


Comment 


Loyalty is an essential element in the lawyer's relationship to a 
client. An impermissible conflict of interest may exist before repre- 
sentation is undertaken, in which event the representation should be 
declined. If such a conflict arises after representation has been 
undertaken, the lawyer should withdraw from the representation. 
See Rule 2.8 of this chapter. 


As a general proposition, loyalty to a client prohibits undertaking 
representation directly adverse to that client without that client’s 
consent. Paragraph (a) expresses that general rule. Thus, a lawyer 
ordinarily may not act as advocate against a person the lawyer rep- 
resents in some other matter, even if it is wholly unrelated. On the 
other hand, simultaneous representation in unrelated matters of 
clients whose interests are only generally adverse, such as competing 
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economic enterprises, does not require consent of the respective 
clients. Paragraph (a) applies only when the representation of one 
client would be directly adverse to the other. 


Loyalty to a client is also impaired when a lawyer cannot consid- 
er, recommend, or carry out an appropriate course of action for the 
client because of the lawyer’s other responsibilities or interests. The 
conflict in effect forecloses alternatives that would otherwise be 
available to the client. Paragraph (b) addresses such situations. A 
possible conflict does not itself preclude the representation. The crit- 
ical questions are the likelihood that a conflict will eventuate and, if 
it does, whether it will materially interfere with the lawyer's inde- 
pendent professional judgment in considering alternatives or fore- 
close courses of action that reasonably should be pursued on behalf 
of the client. Consideration should be given to whether the client 
wishes to accommodate the other interest involved. 


A client may consent to representation notwithstanding a con- 
flict. However, as indicated in paragraph (a)(1) with respect to rep- 
resentation directly adverse to a client, and paragraph (b)(1) with 
respect to material limitations on representation of a client, when a 
disinterested lawyer would conclude that the client should not agree 
to the representation under the circumstances, the lawyer involved 
cannot properly ask for such agreement or provide representation on 
the basis of the client’s consent. When more than one client is 
involved, the question of conflict must be resolved as to each client. 
Moreover, there may be circumstances where it is impossible to 
make the disclosure necessary to obtain consent. For example, when 
the lawyer represents different clients in related matters and one of 
the clients refuses to consent to the disclosure necessary to permit 
the other client to make an informed decision, the lawyer cannot 
properly ask the latter to consent. 


The lawyer’s own interest should not be permitted to have 
adverse effect on representation of a client. For example, a lawyer's 
need for income should not lead the lawyer to undertake matters that 
cannot be handled competently and at a reasonable fee. If the probity 
of a lawyer’s own conduct in a transaction is in serious question, It 
may be difficult or impossible for the lawyer to give a client detached 
advice. A lawyer may not allow related business interests to affect 
representation, for example, by referring clients to an enterprise in 
which the lawyer has an undisclosed interest. 


Paragraph (a) prohibits representation of opposing parties in Lit- 
igation. Simultaneous representation of parties whose interests in lit- 
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igation may conflict, such as co-plaintiffs or co-defendants, is gov- 
erned by paragraph (b). An impermissible conflict may exist by 
reason of substantial discrepancy in the parties’ testimony, incom- 
patibility in positions in relation to an opposing party or the fact that 
there are substantially different possibilities of settlement of the 
claims or liabilities in question. Such conflicts can arise in criminal 
cases as well as civil. The potential for conflict of interest in repre- 
senting multiple defendants in a criminal case is so grave that 
ordinarily a lawyer should decline to represent more than one co- 
defendant. On the other hand, common representation of persons 
having similar interests is proper if the risk of adverse effect is mini- 
mal and the requirements of paragraph (b) are met. 


Ordinarily, a lawyer may not act as advocate against a client the 
lawyer represents in some other matter, even if the other matter is 
wholly unrelated. However, there are circumstances in which a 
lawyer may act as advocate against a client. For example, a lawyer 
representing an enterprise with diverse operations may accept 
employment as an advocate against the enterprise in an unrelated 
matter if doing so will not adversely affect the lawyer’s relationship 
with the enterprise or conduct of the suit and if both clients consent 
upon consultation. The propriety of concurrent representation can 
depend on the nature of the litigation. For example, a suit charging 
fraud entails conflict to a degree not involved in a suit for a declara- 
tory judgment concerning statutory interpretation. 


A lawyer may represent parties having antagonistic positions on 
a legal question that has arisen in different cases, unless representa- 
tion of either client would be adversely affected. Thus, it is ordinari- 
ly not improper to assert such positions in cases pending in different 
trial courts, but it may be improper to do so in cases pending at the 
same time in an appellate court. 


Conflicts of interest in contexts other than litigation sometimes 
may be difficult to assess. Relevant factors in determining whether 
there is potential for adverse effect include the duration and intima- 
cy of the lawyer's relationship with the client or clients involved, the 
functions being performed by the lawyer, the likelihood that actual 
conflict will arise, and the likely prejudice to the client from the con- 
flict if it does arise. The question is often one of proximity and 
degree. 


For example, a lawyer may not represent multiple parties to a 
negotiation whose interests are fundamentally antagonistic to each 
other, but common representation is permissible where the clients 


BAR RULES 999 


are generally aligned in interest even though there is some difference 
of interest among them. 


Conflict questions may also arise in estate planning and estate 
administration. A lawyer may be called upon to prepare wills for sev- 
eral family members, such as husband and wife, and depending upon 
the circumstances, a conflict of interest may arise. In estate adminis- 
tration the identity of the client may be unclear under the law of a 
particular jurisdiction. Under one view, the client is the fiduciary; 
under another view the client is the estate or trust, including its ben- 
eficiaries. The lawyer should make clear the relationship to the par- 
ties involved. 


A lawyer for a corporation or other organization who is a mem- 
ber of its board of directors should determine whether the responsi- 
bilities of the two roles may conflict. The lawyer may be called on to 
advise the corporation in matters involving actions of the directors. 
Consideration should be given to the frequency with which such sit- 
uations may arise, the potential intensity of the conflict, the effect of 
the lawyer’s resignation frorn the board, and the possibility of the 
corporation’s obtaining legal advice from another lawyer in such sit- 
uations. If there is material risk that the dual role will compromise 
the lawyer’s independence of professional judgment, the lawyer 
should not serve as a director. 


Resolving questions of conflict of interest is primarily the respon- 
sibility of the lawyer undertaking the representation. In litigation, a 
court may raise the question when there is reason to infer that the 
lawyer has neglected the responsibility. In a criminal case, inquiry by 
the court is generally required when a lawyer represents multiple 
defendants. Where the conflict is such as clearly to call in question 
the fair or efficient administration of justice, opposing counsel may 
properly raise the question. Such an objection should be viewed with 
caution, however, for it can be misused as a technique of harassment. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.2 The Lawyer as Witness 


(a) A lawyer shall not accept employment in contemplated or 
pending litigation if the lawyer knows or it is obvious that he or she 
or a lawyer in his or her firm ought to be called as a witness, except 
that the lawyer may undertake the employment and the lawyer or a 
lawyer in his or her firm may testify 
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(1) if the testimony will relate solely to an uncontested matter; 


(2) if the testimony will relate solely to a matter of formality and 
there is no reason to believe that substantial evidence will be 
offered in opposition to the testimony; 


(3) if the testimony will relate solely to the nature and value of 
legal services rendered in the case by the lawyer or his or her 
firm to the client; 


(4) as to any matter, if refusal would work a substantial hardship 
on the client because of the distinctive value of the lawyer or his 
or her firm as counsel in the particular case. 


(b) If, after undertaking employment in contemplated or pending 
litigation, a lawyer learns or it is obvious that the lawyer or a lawyer 
in his or her firm ought to be called as a witness on behalf of the 
client, the lawyer shall withdraw from the conduct of the trial and his 
or her firm, if any, shall not continue representation in the trial, 
except that the lawyer may continue the representation and the 
lawyer or a lawyer in his or her firm may testify under the circum- 
stances enumerated in (a) above. 


(c) If, after undertaking employment in contemplated or pending 
litigation, a lawyer learns or it is obvious that he or she or a lawyer 
in his or her firm may be called as a witness other than on behalf of 
the client, the lawyer may continue the representation until it is 
apparent that the lawyer’s testimony is or may be prejudicial to the 
client. 


Comment 


Combining the roles of advocate and witness can prejudice the 
opposing party and can involve a conflict of interest between the 
lawyer and client. 


A witness is required to testify on the basis of personal knowl- 
edge while an advocate is expected to explain and comment on evi- 
dence given by others. It may not be clear whether a statement by an 
advocate-witness should be taken as proof or as an analysis of the 
proof. 


Paragraph (a)(1) recognizes that if the testimony will be uncon- 
tested, the ambiguities in the dual role are purely theoretical. Para- 
graph (a)(3) recognizes that where the testimony concerns the extent 
and value of legal services rendered in the action in which the testi- 
mony is offered, permitting the lawyers to testify avoids the need for 
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a second trial with new counsel to resolve that issue. Moreover, in 
such a situation the judge has first-hand knowledge of the matter in 
issue; hence, there is less clependence on the adversary process to 
test the credibility of the testimony. 


Apart from these two exceptions, paragraph (a)(4) recognizes 
that a balancing is required between the interests of the client and 
those of the opposing party. Whether the opposing party is likely to 
suffer prejudice depends on the nature of the case, the importance 
and probable tenor of the lawyer’s testimony, and the probability that 
the lawyer’s testimony will conflict with that of other witnesses. 
Even if there is risk of such prejudice, in determining whether the 
lawyer should be disqualified, due regard must be given to the effect 
of disqualification on the lawyer's client. It is relevant that one or 
both parties could reasonably foresee that the lawyer would proba- 
bly be a witness. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.3 Avoiding Acquisition of Interest in Litigation 


(a) A lawyer shail not acquire a proprietary interest in the cause 
of action or subject matter of litigation he or she is conducting for a 
client, except that the lawyer may 


(1) acquire a lien granted by law to secure his or her fee or 
expenses; 


(2) contract with a client for a reasonable contingent fee in civil 
cases, except as prohibited by Rule 2.6 of this chapter. 


(b) While representing a client in connection with contemplated 
or pending litigation, a Jawyer shall not advance or guarantee finan- 
cial assistance to the client, except that a lawyer may advance or 
guarantee the expenses of litigation, including court costs, expenses 
of investigation, expenses of medical examination, and costs of 
obtaining and presenting evidence, provided the client remains ulti- 
mately liable for such expenses. 


Comment 


A lawyer’s acquisition of a proprietary interest in the client’s 
cause of action or any res involved therein might cloud the lawyer’s 
judgment and impair his or her ability to function as an advocate. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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Rule 5.4 Limiting Business Relations with a Client 


(a) A lawyer shall not enter into a business transaction with a 
client if they have differing interests therein and if the client expects 
the lawyer to exercise his or her professional judgment therein for 
the protection of the client unless the client has consented after full 
disclosure. A lawyer shall not enter into a business transaction with 
a client under any circumstances unless it is fair to the client. 


(b) Prior to conclusion of all aspects of the matter giving rise to 
his or her employment, a lawyer shall not enter into any arrangement 
or understanding with a client or a prospective client by which the 
lawyer acquires an interest in publication rights with respect to the 
subject matter of the employment or proposed employment. 


(c) During or subsequent to legal representation of a client, a 
lawyer shall not enter into a business transaction with a client for 
which a fee or commission will be charged in lieu of, or in addition 
to, a legal fee if the business transaction is related to the subject mat- 
ter of the legal representation, any financial proceeds from the rep- 
resentation, or any information, confidential or otherwise, acquired 
by the lawyer during the course of the representation. 


Comment 


AS a general principle, all transactions between client and lawyer 
should be fair and reasonable to the client. In such transactions a 
review by independent counsel on behalf of the client is often advis- 
able. Furthermore, a lawyer may not exploit information relating to 
the representation to the client’s disadvantage or the lawyer’s own 
advantage unless the client consents after full disclosure. For exam- 
ple, a lawyer who has learned that the client is investing in specific 
real estate may not, without the client’s consent, seek to acquire 
nearby property where doing so would adversely affect the client’s 
plan for investment. 


An agreement by which a lawyer acquires literary or media rights 
concerning the conduct of the representation creates a conflict 
between the interests of the client and the personal interests of the 
lawyer. Measures suitable in the representation of the client may 
detract from the publication value of an account of the representa- 
tion. Paragraph (b) does not prohibit a lawyer representing a client 
in a transaction concerning literary property from agreeing that the 
lawyer’s fee shall consist of a share in ownership in the property if 
the arrangement conforms to Rules 2.6 and 5.8 of this chapter. 
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Because of actual and potential conflicts of interests, a lawyer 
may not sell business services to a client or former client if the pro- 
posed transaction relates to the subject matter or the proceeds of 
representation. For example, a lawyer who is also a securities broker 
or insurance agent should not endeavor to sell securities or insur- 
ance to a client when he knows by virtue of the representation that 
such client has received funds suitable for investment. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.5 Client Gifts 


A lawyer shall not prepare an instrument giving the lawyer or a 
person related to the lawyer as parent, child, sibling, or spouse any 
substantial gift from a cliert, including a testamentary gift, except 
where the client is related to the donee. 


Comment 


A lawyer may accept a gift from a client if the transaction meets 
general standards of fairness. For example, a simple gift such as a 
present given at a holiday or as a token of appreciation is permitted. 
If effectuation of a substantial gift requires preparing a legal instru- 
ment such as a will or conveyance, however, the client should have 
the detached advice that another lawyer can provide. The rule recog- 
nizes an exception where the client is a relative of the donee or the 
gift is not substantial. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.6 Fees from Persons Other Than the Client 


_ A lawyer shall not accept compensation for representing a client 
from one other than the client unless 


(1) the client consents after full disclosure; 


(2) there is no interference with the lawyer’s independence of 
professional judgment or with the client-lawyer relationship; and 


(3) information relating to representation of the client is protect- 
ed as required by Rule 4 of this chapter. 


Comment 


A lawyer may be paid from a source other than the client if the 
client is informed of that fact and consents and the arrangement does 
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not compromise the lawyer’s duty of loyalty to the client. For 
instance, when a corporation and its directors or employees are 
involved in a controversy in which they have conflicting interests, the 
corporation may provide funds for separate legal representation of 
the directors or employees if the clients consent after consultation 
and the arrangement ensures the lawyer’s’ professional 
independence. 


Rule 5.6 requires disclosure of the fact that the lawyer’s services 
are being paid for by a third party. Such an arrangement must also 
conform to the requirements of Rule 4 of this chapter concerning 
confidentiality and Rule 5.1 of this chapter concerning conflict of 
interest. Where the client is a class, consent may be obtained on 
behalf of the class by court-supervised procedure. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.7 Settlement of Claims of Multiple Clients 


A lawyer who represents two or more clients shall not participate 
in making an aggregate settlement of the claims of or against the 
clients, or in a criminal case an aggregated agreement as to guilty or 
nolo contendere pleas unless each client consents after full disclo- 
sure, including disclosure of the existence and nature of all the 
claims or pleas involved and of the participation of each person in 
the settlement. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.8 Malpractice Liability 


A lawyer shall not make an agreement prospectively limiting the 
lawyer's liability to a client for malpractice unless permitted by law 
and the client is independently represented in making the agreement, 
or settle a disputed claim for such liability with an unrepresented 
chent or former client without first advising that person in writing 
that independent representation may be appropriate in connection 
therewith. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.9 Representation of Adverse Parties by Related Lawyers 


A lawyer related to another lawyer as parent, child, sibling, or 
spouse shall not represent a client in a representation directly 
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adverse to a person who the lawyer knows is represented by the 
other lawyer except upon consent by the client after full disclosure 
regarding the relationship. This provision shall not be construed to 
disqualify other lawyers in the affected lawyer’s firm. 


Comment 


Rule 5.9 applies to related lawyers who are in different firms. 
Related lawyers in the same firm are governed by Rules 5.1 and 5.10 
of this chapter. The disqualification stated in Rule 5.9 is personal and 
is not imputed to members of firms with whom the lawyers are 
associated. 


History Note: Statutory Authority G.S. 84-25 
Readopted Effective December 8, 1994 


Rule 5.10 Responsibility of Counsel Representing an Organization 


A lawyer who represents a corporation or other organization rep- 
resents and owes allegiance to the entity and shall not permit his or 
her professional judgment to be compromised in favor of any other 
entity or individual. 


Comment 


A lawyer employed or retained by a corporation or similar entity 
owes allegiance to the entity and not to a stockholder, director, offi- 
cer, employee, representative, or other person connected with the 
entity. In advising the entity, a lawyer should keep paramount its 
interest, and his or her professional judgment should not be influ- 
enced by the personal desires of any person or organization. Occa- 
sionally a lawyer for an entity is requested by a stockholder, director, 
officer, employee, representative, or other person connected with the 
entity to represent him or her in an individual capacity; in such a case 
the lawyer may serve the individual only if the lawyer is convinced 
that differing interests are not present. 


The lawyer representing an entity should keep in mind that con- 
fidential information received by the lawyer during the course of the 
professional relationship is protected by Rule 4 of this chapter and 
may not be disclosed to persons or entities associated with the enti- 
ty unless such disclosure is explicitly or impliedly authorized by the 
client in order to carry out the representation or as otherwise per- 
mitted by Rule 4 of this chapter. 


The lawyer is also obligated to generally comply with Rule 5.1 of 
this chapter concerning conflicts of interest. 
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History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 5.11 Imputed Disqualification: General Rule 


(a) While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing alone 
would be prohibited from doing so by the Rules of Professional Con- 
duct unless otherwise specifically provided herein. 


(b) When a lawyer becomes associated with a firm, the firm may 
not knowingly represent a person in the same or a substantially relat- 
ed matter in which that lawyer, or a firm with which the lawyer was 
associated, had previously represented a client whose interests are 
materially adverse to that person and about whom the lawyer had 
acquired information protected by Rule 4 of this chapter that is mate- 
rial to the matter. 


(c) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with 
interests materially adverse to those of a client represented by the 
formerly associated lawyer unless 


(1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and 


(2) a lawyer remaining in the firm has information protected by 
Rule 4 of this chapter that is material to the matter. 


(d) A disqualification prescribed by this rule may be waived by 
the affected client under the conditions stated in Rule 5.1 of this 
chapter. 


Comment 


For purposes of the Rules of Professional Conduct, the term 
“firm” includes lawyers in a private firm, lawyers employed in the 
legal department of a corporation or other organization, and lawyers 
in a legal services organization. Whether two or more lawyers con- 
stitute a firm within this definition can depend on the specific facts. 
For example, two practitioners who share office space and occa- 
sionally consult or assist each other ordinarily would not be regard- 
ed as constituting a firm. The terms of any formal agreement between 
associated lawyers are relevant in determining whether they are a 
firm, as is the fact that they have mutual access to confidential infor- 
mation concerning the clients they serve. 
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With respect to the law department of an organization, there is 
ordinarily no question that the members of the department constitute 
a firm within the meaning of the Rules of Professional Conduct. How- 
ever, there can be uncertainty as to the identity of the client. For 
example, it may not be clear whether the law department of a corpo- 
ration represents a subsidiary or an affiliated corporation, as well as 
the corporation by which the members of the department are direct- 
ly employed. A similar question can arise concerning an unincorpo- 
rated association with its local affiliates. 


Similar questions can also arise with respect to lawyers in legal 
aid. Lawyers employed in the same unit of a legal service organiza- 
tion constitute a firm, but not necessarily those employed in separate 
units. As in the case of independent practitioners, whether the 
lawyers should be treated as associated with each other can depend 
on the particular rule that is involved and on the specific facts of the 
situation. 


Where a lawyer has joined a private firm after having represent- 
ed the government, the situation is governed by Rule 9.1(a) and (b) 
of this chapter; where a lawyer represents the government after hav- 
ing served private clients, the situation is governed by Rule 9.1(c) of 
this chapter. The individual lawyer involved is bound by the rules 
generally. 


Different provisions are thus made for movement of a lawyer 
from one private firm to another and for movement of a lawyer 
between a private firm and the government. The government is enti- 
tled to protection of its client confidences, and therefore to the pro- 
tections provided in Rules 4 and 9.1 of this chapter. However, if the 
more extensive disqualification in Rule 5.11 were applied to former 
government lawyers, the potential effect on the government would 
be unduly burdensome. The government deals with all private citi- 
zens and organizations, and thus has a much wider circle of adverse 
legal interests than does any private law firm. In these circum- 
stances, the government's recruitment of lawyers would be seriously 
impaired if Rule 5.11 were applied to the government. On balance, 
therefore, the government is better served in the long run by the pro- 
tections stated in Rule 9.1 of this chapter. 


The rule of imputed disqualification stated in paragraph (a) gives 
effect to the principle of loyalty to the client as it applies to lawyers 
who practice in a law firm. Such situations can be considered from 
the premise that a firm of lawyers is essentially one lawyer for pur- 
poses of the rules governing loyalty to the client, or from the premise 
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that each lawyer is vicariously bound by the obligation of loyalty 
owed by each lawyer with whom the lawyer is associated. Paragraph 
(a) operates only among the lawyers currently associated in a firm. 
When a lawyer moves from one firm to another, the situation is gov- 
erned by paragraphs (b) and (c). 


When lawyers have been associated in a firm but then end their 
association, however, the problem is more complicated. The fiction 
that the law firm is the same as a single lawyer is no longer wholly 
realistic. There are several competing considerations. First, the 
client previously represented must be reasonably assured that the 
principle of loyalty to the client is not compromised. Second, the rule 
of disqualification should not be so broadly cast as to preclude other 
persons from having reasonable choice of legal counsel. Third, the 
rule of disqualification should not unreasonably hamper lawyers 
from forming new associations and taking on new clients after hav- 
ing left a previous association. In this connection, it should be rec- 
ognized that today many lawyers practice in firms, that many to some 
degree limit their practice to one field or another, and that many 
move from one association to another several times in their careers. 
If the concept of imputed disqualification were defined with unqual- 
ified rigor, the result would be radical curtailment of the opportunity 
of lawyers to move from one practice setting to another and of the 
opportunity of clients to change counsel. 


Reconciliation of these competing principles in the past has been 
attempted under two rubrics. One approach has been to seek per se 
rules of disqualification. For example, it has been held that a partner 
in a law firm is conclusively presumed to have access to all confi- 
dences concerning all clients of the firm. Under this analysis, if a 
lawyer has been a partner in one law firm and then becomes a part- 
ner in another law firm, there is a presumption that all confidences 
known by a partner in the first firm are known to all partners in the 
second firm. This presumption might properly be applied in some cir- 
cumstances, especially where the client has been extensively repre- 
sented, but may be unrealistic where the client was represented only 
for limited purposes. Furthermore, such a rigid rule exaggerates the 
difference between a partner and an associate in modern law firms. 


The other rubric formerly used for dealing with vicarious dis- 
qualification is the appearance of impropriety proscribed in Canon 9 
of the ABA Model Code of Professional Responsibility. This rubric 
has a twofold problem. First, the appearance of impropriety can be 
taken to include any new client-lawyer relationship that might make 
a former client feel anxious. If that meaning were adopted, disquali- 
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fication would become little more than a question of subjective judg- 
ment by the former client. Second, since “impropriety” is undefined, 
the term “appearance of impropriety” is question-begging. It there- 
fore has to be recognized that the problem of imputed disqualifica- 
tion cannot be properly resolved either by simple analogy to a lawyer 
practicing alone or by the very general concept of appearance of 
impropriety. 


A rule based on a functional analysis is more appropriate for 
determining the question of vicarious disqualification. Two functions 
are involved: preserving confidentiality and avoiding positions 
adverse to a client. 


Preserving confidentiality is a question of access to information. 
Access to information, in turn, is essentially a question of fact in par- 
ticular circumstances, aided by inferences, deductions, or working 
presumptions that reasonably may be made about the way in which 
lawyers work together. A lawyer may have general access to files of 
all clients of a law firm and may regularly participate in discussions 
of their affairs; it should be inferred that such a lawyer in fact is privy 
to all information about all the firm’s clients. In contrast, another 
lawyer may have access to files of only a limited number of clients 
and participate in discussion of the affairs of no other clients; in the 
absence of information to the contrary, it should be inferred that 
such a lawyer in fact is privy to information about the clients actual- 
ly served but not those of other clients. 


Application of paragraphs (b) and (c) depends on a situation’s 
particular facts. In any such inquiry, the burden of proof should rest 
upon the firm whose disqualification is sought. 


Paragraph (b) and (c) operate to disqualify the firm only when 
the lawyer involved has actual knowledge of information protected 
by Rule 4 of this chapter. Thus, if a lawyer while with one firm 
acquired no knowledge of information relating to a particular client 
of the firm, and that lawyer later joined another firm, neither the 
lawyer individually nor the second firm is disqualified from repre- 
senting another client in the same or a related matter even though the 
interests of the two clients conflict. 


Independent of the question of disqualification of a firm, a lawyer 
changing professional association has a continuing duty to preserve 
confidentiality of information about a client formerly represented. 


The second aspect of loyalty to a client is the lawyer’s obligation 
to decline subsequent representations involving positions adverse to 
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a former client arising in substantially related matters. This obliga- 
tion requires abstention from adverse representation by the individ- 
ual lawyer involved, but does not properly entail abstention of other 
lawyers through imputed disqualification. Thus, if a lawyer left one 
firm for another, the new affiliation would not preclude the firms 
involved from continuing to represent clients with adverse interests 
in the same or related matters, so long as the conditions of Rule 
5.11(b) and (c) concerning confidentiality have been met. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


CANON VI 


A Lawyer Should Represent the Client Competently 


Rule 6 Failing to Act Competently 
(a) A lawyer shall not 


(1) handle a legal matter which the lawyer knows or should know 
that he or she is not competent to handle, without associating 
with him or her a lawyer who is competent to handle it. Compe- 
tent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation; 


(2) handle a legal matter without preparation adequate under the 
circumstances. 


(b) A lawyer shall 


(1) keep the client reasonably informed about the status of a 
matter and promptly comply with reasonable requests for 
information; 


(2) explain a matter to the extent reasonably necessary to per- 
mit the client to make informed decisions regarding the 
representation; 


(3) act with reasonable diligence and promptness in representing 
the client. 


Comment 


In determining whether a lawyer employs the requisite knowl- 
edge and skill in a particular matter, relevant factors include the rel- 
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ative complexity and specialized nature of the matter, the lawyer’s 
general experience, the lawyer’s training and experience in the field 
in question, the preparation and study the lawyer is able to give the 
matter, and whether it is feasible to refer the matter to or associate 
or consult with a lawyer of established competence in the field in 
question. In many instances, the required proficiency is that of a gen- 
eral practitioner. Expertise in a particular field of law may be 
required in some circumstances. 


A lawyer need not necessarily have special training or prior expe- 
rience to handle legal problems of a type with which the lawyer is 
unfamiliar. A newly admitted lawyer can be as competent as a prac- 
titioner with long experience. Some important legal skills, such as 
the analysis of precedent, the evaluation of evidence, and legal draft- 
ing are required in all legal problems. Perhaps the most fundamental 
legal skill consists of determining what kind of legal problems a situ- 
ation may involve, a skill that necessarily transcends any particular 
specialized knowledge. A lawyer can provide adequate representa- 
tion in a wholly novel field through necessary study. Competent rep- 
resentation can also be provided through the association of a lawyer 
of established competence in the field in question. 


In an emergency a lawyer may give advice or assistance in a mat- 
ter in which the lawyer does not have the skill ordinarily required 
where referral to or consultation or association with another lawyer 
would be impractical. Even in an emergency, however, assistance 
should be limited to that reasonably necessary in the circumstances, 
for ill-considered action under emergency conditions can jeopardize 
the client’s interest. 


A lawyer may accept representation where the requisite level of 
competence can be achieved by reasonable preparation. This applies 
as well to a lawyer who is appointed as counsel for an unrepresent- 
ed person. 


Competent handling of a particular matter includes inquiry into 
and analysis of the factual and legal elements of the problem, and use 
of methods and procedures meeting the standards of competent 
practitioners. It also includes adequate preparation. The required 
attention and preparation are determined in part by what is at stake; 
major litigation and complex transactions ordinarily require more 
elaborate treatment than matters of lesser consequence. 


To maintain the requisite knowledge and skill, a lawyer should 
engage in continuing study and education. 
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The client should have sufficient information to participate intel- 
ligently in decisions concerning the objectives of the representation 
and the means by which they are to be pursued, to the extent the 
client is willing and able to do so. For example, a lawyer negotiating 
on behalf of a client should provide the client with facts relevant to 
the matter, inform the client of communications from another party, 
and take other reasonable steps that will permit the client to make a 
decision regarding a serious offer from another party. A lawyer who 
receives from opposing counsel an offer of settlement in a civil con- 
troversy or a proffered plea bargain in a criminal case should prompt- 
ly inform the client of its substance unless prior discussions with the 
client have left it clear that the proposal will be acceptable. Even 
when a client delegates authority to the lawyer, the client should be 
kept advised of the status of the matter. | 


Adequacy of communication depends in part on the kind of 
advice or assistance involved. For example, in negotiations where 
there is time to explain a proposal, the lawyer should review all 
important provisions with the client before proceeding to an agree- 
ment. In litigation a lawyer should explain the general strategy and 
prospects of success and ordinarily should consult the client on tac- 
tics that might injure or coerce others. On the other hand, a lawyer 
ordinarily cannot be expected to describe trial or negotiation strate- 
gy in detail. The guiding principle is that the lawyer should fulfill rea- 
sonable client expectations for information consistent with the duty 
to act in the client’s best interests and the client’s overall require- 
ments as to the character of representation. 


Ordinarily, the information to be provided is that appropriate for 
a client who is a comprehending and responsible adult. However, 
fully informing the client according to this standard may be imprac- 
ticable, for example, where the client is a child or suffers from men- 
tal disability. When the client is an organization or group, it is often 
impossible or inappropriate to inform every one of its members 
about its legal affairs; ordinarily, the lawyer should address commu- 
nications to the appropriate officials of the organization. Where 
many routine matters are involved, a system of limited or occasional 
reporting may be arranged with the client. Practical exigency may 
also require a lawyer to act for a client without prior consultation. 


In some circumstances, a lawyer may be justified in delaying 
transmission of information when the client would be likely to react 
imprudently to an immediate communication. Thus, a lawyer might 
withhold a psychiatric diagnosis of a client when the examining psy- 
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chiatrist indicates that disclosure would harm the client. A lawyer 
may not withhold information to serve the lawyer’s own interest or 
convenience. Rules or court orders governing litigation may provide 
that information supplied to a lawyer may not be disclosed to the 
client and should be obeyed. 


A lawyer should pursue a matter on behalf of a client despite 
opposition, obstruction, or personal inconvenience to the lawyer and 
may take whatever lawful and ethical measures are required to vin- 
dicate a client’s cause or endeavor. A lawyer should act with com- 
mitment and dedication to the interests of the client and with zeal in 
advocacy upon the client’s behalf. However, a lawyer is not bound to 
press for every advantage that, might be realized for a client. A lawyer 
has professional discretion in determining the means by which a mat- 
ter should be pursued. A lawyer’s workload should be controlled so 
that each matter can be handled adequately. 


Perhaps no professional shortcoming is more widely resented 
than procrastination. A client’s interests often can be adversely 
affected by the passage of time or the change of conditions; in 
extreme instances, as when a lawyer overlooks a statute of limita- 
tions, the client’s legal position may be destroyed. Even when the 
client’s interests are not affected in substance, however, unreason- 
able delay can cause a client needless anxiety and undermine confi- 
dence in the lawyer’s trustworthiness. 


Unless the relationship is terminated as provided in Rule 2.8 of 
this chapter, a lawyer should carry through to conclusion all matters 
undertaken for a client. If a lawyer’s employment is limited to a spe- 
cific matter, the relationship terminates when the matter has been 
resolved. If a lawyer has served a client over a substantial period in 
a variety of matters, the client sometimes may assume that the 
lawyer will continue to serve on a continuing basis unless the lawyer 
gives notice of withdrawal. Doubt about whether a client-lawyer rela- 
tionship still exists should be clarified by the lawyer, preferably in 
writing, so that the client will not mistakenly suppose the lawyer is 
looking after the client’s affairs when the lawyer has ceased to do so. 
For example, if a lawyer has handled a judicial or administrative pro- 
ceeding that produced a result adverse to the client but has not been 
specifically instructed concerning pursuit of an appeal, the lawyer 
should advise the client of the possibility of appeal before relin- 
quishing responsibility for the matter. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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CANON VII 


A Lawyer Should Represent the Client Zealously 
Within the Bounds of the Law 


Rule 7.1 Representing the Client Zealously 
(a) A lawyer shall not intentionally | 


(1) fail to seek the lawful objectives of his or her client through 
reasonably available means permitted by law and these rules, 
except as provided by Rule 7.1(b) below. A lawyer does not vio- 
late this rule, however, by acceding to reasonable requests of 
opposing counsel which do not prejudice the rights of the client, 
by being punctual in fulfilling all professional commitments, by 
avoiding offensive tactics, or by treating with courtesy and con- 
sideration all persons involved in the legal process; 


(2) fail to carry out a contract of employment entered into with a 
client for professional services, but the lawyer may withdraw as 
permitted under Rules 2.8 and 5.1 of this chapter, 


(3) prejudice or damage his or her client during the course of the 
professional relationship, except as required under Rule 7.2(B) 
of this chapter; 


(4) counsel a client to engage, or assist a client, in conduct that 
the lawyer knows is criminal or fraudulent, but a lawyer may dis- 
cuss the legal consequences of any proposed course of conduct 
with a client and may counsel or assist a client in making a good 
faith effort to determine the validity, scope, meaning, or applica- 
tion of the law. 


(b) In his or her representation of a client, a lawyer may 


(1) where permissible, exercise his or her professional judgment 
to waive or fail to assert a right or position of the client; 


(2) refuse to aid or participate in conduct that the lawyer 
believes to be unlawful, even though there is some support for an 
argument that the conduct is legal; 


(3) limit the objectives of the representation if the client con- 
sents after full disclosure. 


(c) A lawyer shall 


(1) abide by a client’s decision whether to accept an offer of set- 
tlement of a matter. In a criminal case, the lawyer shall abide by 
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the client’s decision as to the plea to be entered, whether to 
waive jury trial, and whether the client will testify; 


(2) consult with the client regarding the relevant limitations on 
the lawyer’s conduct when the lawyer knows that the client 
expects assistance not permitted by the Rules of Professional 
Conduct or other law. 

(Comment 


Both lawyer and client have authority and responsibility in the 
objectives and means of representation. The client has ultimate 
authority to determine the purposes to be served by legal represen- 
tation within the limits imposed by law and the lawyer’s professional 
obligations. Within those limits, a client also has a right to consult 
with the lawyer about the means to be used in pursuing those objec- 
tives. At the same time, a lawyer is not required to pursue objectives 
or employ means simply because a client may wish that the lawyer do 
so. A clear distinction between objectives and means sometimes can- 
not be drawn, and in many cases the client-lawyer relationship par- 
takes of a joint undertaking. In questions of means, the lawyer should 
assume responsibility for technical and legal tactical issues, but 
should defer to the client regarding such questions as the expense to 
be incurred and concern for third persons who might be adversely 
affected. 


Legal representation should not be denied to people who are 
unable to afford legal services, or whose cause is controversial or the 
subject of popular disapproval. By the same token, representing a 
client does not constitute approval of the client’s views or activities. 


The objectives or scope of services provided by a lawyer may be 
limited by agreement with the client or by the terms under which the 
lawyer’s services are made available to the client. For example, 
employment may be for a specifically defined purpose. Representa- 
tion provided through a legal aid agency may be subject to limitations 
on the types of cases the agency handles. When a lawyer has been 
retained by an insurer to represent an insured, the representation 
may be limited to matters related to the insurance coverage. The 
terms upon which representation is undertaken may exclude specif- 
ic objectives or means. Such limitations may exclude objectives or 
means that the lawyer regards as repugnant or imprudent. 


An agreement concerning the scope of representation must 
accord with the Rules of Professional Conduct and other law. Thus, 
the client may not be asked to agree to representation so limited in 
scope as to violate Rule 6 of this chapter, or to surrender the right to 
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terminate the lawyer’s services or the right to settle litigation that the 
lawyer might wish to continue. 


A lawyer is required to give an honest opinion about the actual 
consequences that appear likely to result from a client’s conduct. The 
fact that a client uses advice in a course of action that is criminal or 
fraudulent does not, of itself, make a lawyer a party to the course of 
action. However, a lawyer may not knowingly assist a client in crim- 
inal or fraudulent conduct. There is a critical distinction between 
presenting an analysis of the legal aspects of questionable conduct 
and recommending the means by which a crime or fraud might be 
committed with impunity. 


When the client’s course of action has already begun and is con- 
tinuing, the lawyer's responsibility is especially delicate. The lawyer 
is not permitted to reveal the client’s wrongdoing except where per- 
mitted by Rule 4 of this chapter. However, the lawyer is required to 
avoid furthering the illicit purpose, for example, by suggesting how it 
might be concealed. A lawyer may not continue assisting a client in 
conduct that the lawyer originally supposes is legally proper but then 
discovers is criminal or fraudulent. Withdrawal from the representa- 
tion, therefore, may be required. 


Where the client is a fiduciary, the lawyer may be charged with 
special obligations in dealings with a beneficiary. 


Paragraph (a)(4) applies whether or not the defrauded party is a 
party to the transaction. Hence, a lawyer should not participate in a 
sham transaction; for example, a transaction to effectuate criminal or 
fraudulent escape of tax liability. Paragraph (a)(4) does not preclude 
undertaking a criminal defense incident to a general retainer for legal 
services to a lawful enterprise. The last clause of paragraph (a)(4) 
recognizes that determining the validity or interpretation of a statute 
or regulation may require a course of action involving disobedience 
of the statute or regulation or of the interpretation placed upon it by 
governmental authorities. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.2 Representing the Client Within the Bounds of the Law 
(a) In representing a client, a lawyer shall not 


(1) file a suit, assert a position, conduct a defense, controvert an 
issue, delay a trial, or take other action on behalf of the client 
when the lawyer knows or when it is obvious that such action 
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would be frivolous or would serve merely to harass or mali- 
ciously injure another; 


(2) knowingly advance a claim or defense that is unwarranted 
under existing law, except that the lawyer may advance such 
claim or defense if it can be supported by good faith argument for 
an extension, modification, or reversal of existing law. A lawyer 
for the defendant in a criminal proceeding, or the respondent in 
a proceeding that could result in incarceration, may nevertheless 
so defend as to require that every element of the case against the 
client be established; 


(3) conceal or knowingly fail to disclose that which the lawyer is 
required by law to reveal; 


(4) knowingly make a false statement of law or fact; 
(5) knowingly use perjured testimony or false evidence; 


(6) participate in the creation or preservation of evidence when 
the lawyer knows or it is obvious that the evidence is false; 


(7) unlawfully obstruct another party’s access to evidence or 
unlawfully alter, destroy cr conceal a document or other materi- 
al having potential evidentiary value; 


(8) counsel or assist the client in conduct that the lawyer knows 
to be illegal or fraudulent; 


(9) knowingly engage in other illegal conduct or conduct con- 
trary to a disciplinary rule; 


(b) A lawyer who receives information clearly establishing that 


(1) his or her client intends to or has, in the course of the repre- 
sentation, perpetrated a fraud upon a person or tribunal shall 
promptly call upon the client to rectify the same, and, if the client 
refuses or is unable to do so, the lawyer shall discontinue repre- 
sentation of the client in that matter; and if the representation 
involves litigation, the lawyer shall (if applicable rules require) 
request the tribunal to permit him or her to withdraw, but with- 
out necessarily revealing the reason for wishing to withdraw; 


(2) a person other than his or her client has perpetrated a fraud 
upon a tribunal shall promptly reveal the fraud to the tribunal. 


Comment 


The advocate’s task is to present the client’s case with persuasive 
force. Performance of that duty while maintaining confidences of the 
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client is qualified by the advocate’s duty of candor to the tribunal. 
However, an advocate does not vouch for the evidence submitted in 
a cause; the tribunal is responsible for assessing its probative value. 
An advocate is responsible for pleadings and other documents pre- 
pared for litigation, but is usually not required to have personal 
knowledge of matters asserted therein, for litigation documents ordi- 
narily present assertions by the client, or by someone on the client’s 
behalf, and not assertions by the lawyer. However, an assertion pur- 
porting to be of the lawyer’s own knowledge, as in an affidavit by the 
lawyer or in a statement in open court, may properly be made only 
when the lawyer knows the assertion is true or believes it to be true 
on the basis of a reasonably diligent inquiry. There are circumstances 
where failure to make a disclosure is the equivalent of an affirmative 
misrepresentation. The obligation prescribed in Rule 7.1(a)(4) of this 
chapter not to counsel a client to commit or assist the client in com- 
mitting a fraud applies in litigation. 


When evidence that a lawyer knows to be false is provided by a 
person who is not the client, the lawyer must refuse to offer it regard- 
less of the client’s wishes. If the false evidence is introduced before 
the lawyer discovers its falsity, the lawyer shall reveal the fraud to 
the tribunal. 


When false evidence is offered by the client, however, a conflict 
may arise between the lawyer’s duty to keep the client’s revelations 
confidential and the duty of candor to the court. Upon ascertaining 
that material evidence is false, the lawyer should seek to persuade 
the client that the evidence should not be offered or, if it has been 
offered, that its false character should immediately be disclosed. If 
the persuasion is ineffective, the lawyer must seek to withdraw. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.3 Special Responsibilities of a Prosecutor 
The prosecutor in a criminal or quasi-criminal case shall 


(1) refrain from prosecuting a charge that he or she knows is not 
supported by probable cause, unless otherwise directed by statu- 
tory mandate; 


(2) make reasonable efforts to assure that the accused has been 
advised of the right to, and the procedure for obtaining, counsel 
and has been given reasonable opportunity to obtain counsel; 
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(3) not seek to obtain from an unrepresented accused a waiver of 
important pretrial rights, such as the right to a preliminary 
hearing; 


(4) make timely disclosure to the defense of all evidence or infor- 
mation known to the prosecutor that tends to negate the guilt of 
the accused or mitigates the offense, and, in connection with sen- 
tencing, disclose to the defense and to the tribunal all unprivi- 
leged mitigating information known to the prosecutor, except 
when he or she is relieved of this responsibility by a protective 
order of the tribunal; and 


(5) exercise reasonable care to prevent investigators, law 
enforcement personnel, employees, or other persons assisting or 
associated with him or her from making an extrajudicial state- 
ment that the prosecutor would be prohibited from making under 
Rule 7.7 of this chapter. 


Comment 


The responsibility of a public prosecutor, which for these pur- 
poses includes a government lawyer having a prosecutorial role, dif- 
fers from that of the usual advocate; the prosecutor’s duty is to seek 
justice, not merely to convict. This special duty exists because (1) 
the prosecutor represents the sovereign and therefore should use 
restraint in the discretionary exercise of government powers, such as 
in the selection of cases to prosecute; (2) during trial the prosecutor 
is not only an advocate but he or she also may make decisions nor- 
mally made by an individual client, and those affecting the public 
interest should be fair to all; and (3) in our system of criminal justice 
the accused is to be given the benefit of all reasonable doubts. With 
respect to evidence and witnesses, the prosecutor has responsibili- 
ties different from those of a lawyer in private practice; the prosecu- 
tor should make timely disclosure to the defense of available evi- 
dence, known to him or her, that tends to negate the guilt of the 
accused, mitigate the degree of the offense, or reduce the punish- 
ment. Further, a prosecutor should not intentionally avoid pursuit of 
evidence merely because he or she believes it will damage the prose- 
cutor’s case or aid the accused. 


Paragraph (3) does not apply to an accused appearing pro se with 
the approval of the tribunal. Nor does it forbid the lawful questioning 
of a suspect who has knowingly waived the rights to counsel and 
silence. 
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The exception in paragraph (4) recognizes that a prosecutor may 
seek an appropriate protective order from the tribunal if disclosure 
of information to the defense could result in substantial harm to an 
individual or to the public interest. | 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.4 Communicating with One of Adverse Interest 


During the course of his or her representation of a client, a 
lawyer shall not 


(1) communicate or cause another to communicate about the 
subject of the representation with a party the lawyer knows to be 
represented by another lawyer in the matter unless the lawyer 
has the consent of the other lawyer or is authorized by law to do 
SO; 


(2) give advice to a person who is not represented by a lawyer, 
other than the advice to secure counsel, if the interests of such 
person are, or have a reasonable possibility of being, in conflict 
with the interests of his or her client; 


(3) in dealing on behalf of a client with a person who is not rep- 
resented by counsel, state or imply that the lawyer is disinterest- 
ed. When the lawyer knows or reasonably should know that the 
unrepresented person misunderstands the lawyer’s role in the 
matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding. 


Comment 


This rule does not prohibit a lawyer who does not have a client 
relative to a particular matter from consulting with a person or enti- 
ty who, though represented concerning the matter, seeks another 
opinion as to his or her legal situation. A lawyer from whom such an 
opinion is sought should, but is not required to, inform the first 
lawyer of his or her participation and advice. 


This rule does not prohibit communication with a party, or an 
employee of a party, concerning matters outside the representation. 
For example, the existence of a controversy between a government 
agency and a private party, or between two organizations, does not 
prohibit a lawyer for either from communicating with nonlawyer rep- 
resentatives of the other regarding a separate matter. Also, parties to 
a matter may communicate directly with each other and a lawyer 
having independent justification for communicating with the other 
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party is permitted to do so. Communications authorized by law 
include, for example, the right of a party to a controversy with a gov- 
ernment agency to speak with government officials about the matter. 


After a lawyer for a party has been notified that an adverse or 
potentially adverse organization is represented by counsel in a par- 
ticular matter, this rule would prohibit communications by the 
lawyer concerning the matter with persons having managerial 
responsibility on behalf of the organization, and with any other 
employee whose act or omission in connection with that matter may 
be imputed to the organization for purposes of civil or criminal lia- 
bility or whose statement may constitute an admission on the part of 
the organization. If an employee of the organization is represented in 
the matter by his or her own counsel, the consent of that counsel to 
a communication would be sufficient for purposes of this rule. 


This rule also covers any person, whether or not a party to a for- 
mal proceeding, who is represented by counsel concerning the mat- 
ter in question. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.5 Threatening Criminal Prosecution 


A lawyer shall not present, participate in presenting, or threaten 
to present criminal charges primarily to obtain an advantage in a civil 
matter. | 


Comment 


The criminal courts are intended for the use of the state in trying 
persons accused of violating society’s penal laws. They are not 
intended to provide forums for the adjustment of civil disputes. A 
lawyer should never institute or threaten to institute criminal pro- 
ceedings to gain a tactical advantage in a civil dispute. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.6 Trial Conduct 


(a) A lawyer shall not disregard or advise his or her client to dis- 
regard a standing rule of a tribunal or a ruling of a tribunal made in 
the course of a proceeding. but the lawyer may take appropriate 
steps in good faith to test the validity of such rule or ruling. 


(b) In presenting a matter to a tribunal, a lawyer shall disclose 
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(1) legal authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of his or her client 
and which is not disclosed by opposing counsel; 


(2) unless privileged or irrelevant, the identities of the clients the 
lawyer represents and the persons who employed the lawyer; — 


(c) In appearing in his or her professional capacity before a tri- 
bunal, a lawyer shall not 


(1) state or allude to any matter that the lawyer has no reason- 
able basis to believe is relevant to the case or that will not be sup- 
ported by admissible evidence; 


(2) ask any question that the lawyer has no reasonable basis to 
believe is relevant to the case and that is intended to degrade a 
witness or other person; 


(3) assert his or her personal knowledge of the facts in issue, 
except when testifying as a witness; 


(4) assert his or her personal opinion as to the justness of a 
cause, the credibility of a witness, the culpability of a civil liti- 
gant, or the guilt or innocence of an accused; but the lawyer may 
argue, on his or her analysis of the evidence, for any position or 
conclusion with respect to the matters stated herein; 


(5) fail to comply with known local customs of courtesy or prac- 
tice of the bar or a particular tribunal without giving to opposing 
counsel timely notice of his or her intent not to comply; 


(6) engage in undignified or discourteous conduct which is 
degrading to a tribunal; 


(7) intentionally or habitually violate any established rule of pro- 
cedure or evidence; 


(8) engage in conduct intended to disrupt a tribunal. 


Comment 


The complexity of law often makes it difficult for a tribunal to be 
fully informed unless the pertinent law is presented by the lawyers in 
the cause. A tribunal that is fully informed on the applicable law is 
better able to make a fair and accurate determination of the matter 
before it. The adversary system contemplates that each lawyer will 
present and argue the existing law in the light most favorable to his 
client. Where a lawyer knows of legal authority in the controlling 
jurisdiction directly adverse to the position of his or her client, the 
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lawyer should inform the tribunal of its existence unless his or her 
adversary has done so; but, having made such disclosure, the lawyer 
may challenge its soundness in whole or in part. 


In order to bring about just and informed decisions, evidentiary 
and procedural rules have beer established by tribunals to permit the 
inclusion of relevant evidence and argument and the exclusion of all 
other considerations. The expression by a lawyer of his or her per- 
sonal opinion as to the justness of a cause, as to the credibility of a 
witness, as to the culpability of a civil litigant, or as to the guilt or 
innocence of an accused is not a proper subject for argument to the 
trier of fact. It is improper as to factual matters because admissible 
evidence possessed by a lawyer should be presented only as sworn 
testimony. It is improper as to all other matters because, were the 
rule otherwise, the silence of a lawyer on a given occasion could be 
construed unfavorably to his or her client. However, a lawyer may 
argue, on his or her analysis of the evidence, for any position or con- 
clusion with respect to any of the foregoing matters. 


Rules of evidence and procedure are designed to lead to just 
decisions and are part of the framework of the law. Thus, while a 
lawyer may take steps in good faith and within the framework of the 
law to test the validity of rules, the lawyer is not justified in con- 
sciously violating such rules and he or she should be diligent in his or 
her efforts to guard against unintentional violation of them. As exam- 
ples, a lawyer should subscribe to or verify only those pleadings that 
the lawyer believes are in compliance with applicable law and rules; 
a lawyer should not make any prefatory statement before a tribunal 
in regard to the purported facts of the case on trial unless the lawyer 
believes that his or her statement will be supported by admissible 
evidence; a lawyer should not ask a witness a question solely for the 
purpose of harassing or embarrassing the witness; and a lawyer 
should not by subterfuge put before a jury matters which it cannot 
properly consider. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.7 Trial Publicity 


(a) A lawyer participating in or associated with the investigation 
of a criminal matter shall not make or participate in making an extra- 
judicial statement that a reasonable person would expect to be dis- 
seminated by means of public communication where there is a 
reasonable likelihood of interference with a fair jury proceeding. A 
lawyer may state 
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(1) information contained in a public record; 
(2) that the investigation is in progress; 


(3) the general scope of the investigation including a description 
of the offense, and, if permitted by law, the identity of the victim; 


(4) a request for assistance in apprehending a suspect or assist- 
ance in other matters and the information necessary thereto; 


(5) a warning to the public of any danger. 


(b) A lawyer associated with the prosecution or defense of a 
criminal matter shall not, from the time of the filing of a complaint, 
information, or indictment, the issuance of an arrest warrant, or 
arrest until conclusion of jury proceedings, make or cause another 
person to make an extrajudicial statement that a reasonable person 
would expect to be disseminated by means of public communication 
if there is a reasonable likelihood of interference with a fair jury pro- 
ceeding and the statement relates to 


(1) the character, reputation, or prior criminal record (including 
arrests, indictments, or other charges of crime) of the accused; 


(2) the possibility of a plea of guilty to the offense charged or to 
a lesser offense; 


(3) the existence or contents of any confession, admission, or 
statement given by the accused or his refusal or failure to make 
a Statement; 


(4) the performance or results of any examination or test or the 
refusal or failure of the accused to submit to any examination or 
test; 


(5) the identity, testimony, or credibility of a prospective witness; 


(6) any opinion as to the guilt or innocence of the accused, the 
evidence, or the merits of the case. 


(c) Rule 7.7(b) above does not preclude a lawyer during such 
period from announcing 


(1) the name, age, residence, occupation, and family status of the 
accused; 


(2) if the accused has not been apprehended, any information 
necessary to aid in his or her apprehension or to warn the public 
of any dangers he or she may present; 


(3) a request for assistance in obtaining evidence; 
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(4) the identity of the victim of the crime; 


(5) the fact, time and place of arrest, resistance, pursuit, and use 
of weapons; 


(6) the identity of investigating and arresting officers or agencies 
and the length of the investigation; 


(7) the nature, substance, or text of the charge; 


(8) quotations from or references to public records of the court 
in the case; 


(9) the scheduling or result of any step in the judicial 
proceedings; 


(10) that the accused denies the charges made against him or her. 


(d) A lawyer shall not make or cause another person to make an 
extrajudicial statement regarding a civil jury proceeding (or an 
administrative proceeding from which or. ancillary to which the right 
to a civil jury trial exists) that a reasonable person would expect to 
be disseminated by means of public communication and that the 
lawyer knows or reasonably should know will have a reasonable like- 
lihood of materially prejudicing such jury proceeding and impairing 
the integrity of the judicial process. An extrajudicial statement will 
likely have such an effect when the statement relates to 


(1) the character, credibility, reputation, or criminal record 
(including arrests, indictments, or other charges of crime, 
whether past, present, or forthcoming) of a party, witness, 
prospective party, or witness or the expected testimony of the 
aforesaid unless such information would be clearly admissible at 
the proceeding; 


(2) a companion criminal case or proceeding in which there is a 
common core of facts that could result in incarceration, the pos- 
sibility of a guilty plea to the offense, or the existence or contents 
of any confession, admission, or statement given by a party, wit- 
ness, or prospective party or witness or that person’s refusal or 
failure to make a statement unless such information would be 
clearly admissible at the proceeding; 


(3) the performance or results of any examination or test, or the 
refusal of a person to submit to an examination or test, or the 
identity or nature of physical evidence expected to be presented 
at trial unless such information would be clearly admissible at 
the proceeding; 
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(4) any opinion as to the guilt or innocence of a party, witness, or 
prospective party or witness in a companion criminal case or 
proceeding in which there is a common core of facts that could 
result in incarceration; 


(5) the details of a settlement offer or the failure of the other 
party to accept a settlement offer; 


(6) information the lawyer knows or reasonably should know is 
likely to be inadmissible at trial and would, if disclosed, create a 
substantial risk of prejudicing an impartial proceeding; 


(7) any statement of law or fact which the lawyer knows to be 
false and which would, if stated, create a substantial risk of prej- 
udicing an impartial proceeding; 


(8) any opinion as to the merits of the claims or defenses of a 
party, except as required by law or administrative rule. 


(e) Any word, phrase, or sentence in paragraph (a) above which 
may be found by a court to be in violation of the Constitutions of the 
United States or North Carolina shall be deemed severable from all 
other words, phrases, and sentences of that paragraph. 


(f) A lawyer involved in the investigation or litigation of a civil 
jury matter may state without elaboration 


(1) the general nature of the claim or defense; 
(2) the information contained in a public record; 


(3) that an investigation of the matter is in progress, including 
the general scope of the investigation, the offense or claim or 
defense involved, and, except when prohibited by law, the iden- 
tity of the persons involved; 


(4) the scheduling or result of any step in litigation; 


(5) a request for assistance in obtaining evidence and informa- 
tion necessary thereto; 


(6) a warning of danger concerning the behavior of a person 
involved, when there is a reason to believe that such danger 
exists; and 


(7) in a companion criminal case 


(A) the name, age, residence, occupation, and family status 
of the accused; 
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(B) if the accused has not been apprehended, any informa- 
tion necessary to aid in his or her apprehension or to warn 
the public of any dangers he or she may present; 


(C) a request for assistance in obtaining evidence; 
(D) the identity of the victim of the crime; 


(E) the fact, time, and place of arrest, resistance, pursuit, and 
use of weapons; 


(F) the identity of investigating and arresting officers or 
agencies and the length of the investigation; 


(G) the nature, substance, or text of the charge; 


(H) quotations from or references to public records of the 
court in the case; 


(I) the scheduling or result of any step in the judicial 
proceedings. 


(g) The foregoing provisions of Ruie 7.7 do not preclude a lawyer 
from replying to charges of misconduct publicly made against the 
lawyer or from participating in the proceedings of legislative, admin- 
istrative, or other investigative bodies. 


(h) A lawyer shall exercise reasonable care to prevent his or her 
employees and associates from making an extrajudicial statement 
that the lawyer would be prohibited from making under this rule. 


(i) A lawyer, in the representation of a client, shall not knowing- 
ly make a false statement of fact, state or allude to any matter or any 
person not reasonably related to the client’s case, or use the public 
record or the processes of the courts to knowingly convey false state- 
ments of fact or other information regarding any matter or any per- 
son not reasonably related to the client’s case. 


Comment 


It is difficult to strike a balance between protecting the right to a 
fair trial and safeguarding the right of free expression. Preserving the 
right to a fair trial necessarily entails some curtailment of the infor- 
mation that may be disseminated about a party prior to trial, where 
trial by jury is involved. If there were no such limits, the result would 
be the practical nullification of the protective effect of the rules of 
forensic decorum and the exclusionary rules of evidence. On the 
other hand, there are vital social interests served by the free dissem- 
ination of information about. events having legal consequences and 
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about legal proceedings themselves. The public has a right to know 
about threats to its safety and measures aimed at assuring its securi- 
ty. It also has a legitimate interest in the conduct of judicial proceed- 
ings, particularly in matters of general public concern. Furthermore, 
the subject matter of legal proceedings is often of direct significance 
in debate and deliberation over questions of public policy. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.8 Communication with or Investigation of Jurors 


(a) Before the trial of a case a lawyer connected therewith shall 
not communicate with or cause another to communicate with anyone 
the lawyer knows to be a member of the venire from which the jury 
will be selected for the trial of the case. 


(b) During the trial of a case 


(1) a lawyer connected therewith shall not communicate with or 
cause another to communicate with any member of the jury; 


(2) a lawyer who is not connected therewith shall not communi- 
cate with or cause another to communicate with a juror con- 
cerning the case. 


(c) This rule does not prohibit a lawyer from communicating 
with a venireman or jurors in the course of official proceedings. 


(d) After discharge of the jury from further consideration of a 
case with which the lawyer was connected, the lawyer shall not ask 
questions of or make comments to a member of that jury that are cal- 
culated merely to harass or embarrass the juror or to influence his or 
her actions in future jury service. 


(e) A lawyer shall not conduct or cause, by financial support or 
otherwise, another to conduct a vexatious or harassing investigation 
of either a venireman or a juror. 


(f) All restrictions imposed by this rule upon a lawyer also apply 
to communications with or investigations of members of the family 
of a venireman or a juror. 


(g) A lawyer shall reveal promptly to the court improper conduct 
by a venireman or a juror, or by another toward a venireman or a 
juror or a member of his or her family, of which the lawyer has 
knowledge. 
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Comment 


To safeguard the impartiality that is essential to the judicial 
process, veniremen and jurors should be protected against extrane- 
ous influences. When impartiality is present, public confidence in the 
judicial system is enhanced. There should be no extrajudicial com- 
munication with veniremen prior to trial or with jurors during trial by 
or on behalf of a lawyer connected with the case. Furthermore, a 
lawyer who is not connected with the case should not communicate 
with or cause another to communicate with a venireman or a juror 
about the case. After the trial, communication by a lawyer with a 
juror is permitted so long as he or she refrains from asking questions 
or making comments that tend to harass or embarrass the juror or to 
influence actions of the juror in future cases. Were a lawyer to be 
prohibited from communicating after trial with a juror, the lawyer 
could not ascertain if the verdict might be subject to legal challenge, 
in which event the invalidity of a verdict might go undetected. When 
an extrajudicial communication by a lawyer with a juror is permitted 
by law, it should be made considerately and with deference to the 
personal feelings of the juror. 


Vexatious or harassing investigations of veniremen or jurors seri- 
ously impair the effectiveness of our jury system. For this reason, a 
lawyer or anyone on his or her behalf who conducts an investigation 
of veniremen or jurors should act with circumspection and restraint. 


Communications with or investigations of members of families of 
veniremen or jurors by a lawyer or by anyone on his or her behalf are 
subject to the restrictions imposecl upon the lawyer with respect to 
his or her communications with or investigations of veniremen and 
jurors. 


Because of his or her duty to aid in preserving the integrity of the 
jury system, a lawyer who learns of improper conduct by or towards 
a venireman, a juror or a member of the family of either should make 
a prompt report to the court regarding such conduct. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.9 Contact with Witnesses 
A lawyer shall not 


(a) advise or cause a person to secrete himself or herself or to 
leave the jurisdiction of a tribunal for the purpose of making him 
or her unavailable as a witness therein; 
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(b) pay, offer to pay, or acquiesce in the payment of compensa- 
tion to a witness contingent upon the content of his or her testi- 
mony or the outcome of the case, but a lawyer may advance, 
guarantee, or acquiesce. in the payment of 


(1) expenses reasonably incurred by a witness in attending 
or testifying; 


(2) reasonable compensation to a witness for his or her loss 
of time in attending or testifying; 


(3) a reasonable fee for the professional services of an expert 
witness. 


(c) falsify evidence, counsel or assist a witness to testify falsely, 
or offer an inducement to a witness that is prohibited by law; 


(d) request a person other than a client to refrain from voluntar- 
ily giving relevant information to another party unless 


(1) the person is a relative or an employee or other agent of 
a client; and 


(2) the lawyer reasonably believes that the person’s interests 
will not be adversely affected by refraining from giving such 
information. 


Comment 


Witnesses should always testify truthfully and should be free 
from any financial inducements that might tempt them to do other- 
wise. A lawyer should not pay or agree to pay a nonexpert witness an 
amount in excess of reimbursement for expenses and financial loss 
incident to his or her being a witness; however, a lawyer may pay or 
agree to pay an expert witness a reasonable fee for his or her serv- 
ices as an expert. But in no event should a lawyer pay or agree to pay 
a contingent fee to any witness. A lawyer should exercise reasonable 
diligence to see that his or her client and lay associates conform to 
these standards. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 7.10 Contact with Officials 


(a) A lawyer shall not give or lend anything of substantial value 
to a judge, official, or employee of a tribunal. 
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(b) In an adversary proceeding, a lawyer shall not communicate, 
or cause another to communicate, as to the merits of the cause with 
a judge or an official before whom the proceeding is pending except 


(1) in the course of official proceedings in the cause; 


(2) in writing, if the lawyer promptly delivers a copy of the writ- 
ing to opposing counsel or to the adverse party if he or she is not 
represented by a lawyer; 


(3) orally, upon adequate notice to opposing counsel or to the 
adverse party if he or she is not represented by a lawyer; 


(4) as otherwise authorized by law. 
Comment 


The impartiality of a public servant in our legal system may be 
impaired by the receipt of gifts or loans. A lawyer, therefore, is never 
justified in making a gift or a loan to a judge, a hearing officer, or an 
official or employee of a tribunal. 


All litigants and lawyers should have access to tribunals on an 
equal basis. Generally, in adversary proceedings a lawyer should not 
communicate with a judge relative to a matter pending before, or 
which is to be brought before, a tribunal over which he or she pre- 
sides in circumstances which might have the effect or give the 
appearance of granting undue advantage to one party. For example, 
a lawyer should not communicate with a tribunal by a writing unless 
a copy thereof is promptly delivered to opposing counsel or to the 
adverse party if he or she is not represented by a lawyer. Ordinarily 
an oral communication by a lawyer with a judge or hearing officer 
should be made only upon adequate notice to opposing counsel, or, if 
there is none, to the opposing party. A lawyer should not condone or 
lend himself or herself to private importunities by another with a 
judge or hearing officer on behalf of the lawyer or his or her client. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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CANON VITI 


A Lawyer Should Assist in Improving the Legal System 
Rule 8.1 Action as a Public Official 
A lawyer who holds public office shall not 


(a) use his or her public position to obtain, or attempt to obtain, 
a special advantage in legislative matters for himself or herself, 
or for a client under circumstances where the lawyer knows or it 
is obvious that such action is not in the public interest; 


(b) use his or her public position to influence, or attempt to influ- 
ence, a tribunal to act in favor of himself or herself or his or her 
client; 


(c) Accept anything of value from any person when the lawyer 
knows or it is obvious that the offer is for the purpose of influ- 
encing the lawyer's action as a public official. 


Comment 


Lawyers often serve as legislators or as holders of other public 
offices. This is highly desirable, as lawyers are uniquely qualified to 
make significant contributions to the improvement of the legal sys- 
tem. A lawyer who is a public officer, whether full or part time, 
should not engage in activities in which the lawyer’s personal or pro- 
fessional interests are or foreseeably may be in conflict with his or 
her official duties. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 8.2 Statements Concerning Judges and Other Adjudica- 
tory Officers 


(a) A lawyer shall not knowingly make false statements of fact 
concerning the qualifications of a candidate for election or appoint- 
ment to a judicial office. 


(b) A lawyer shall not knowingly make false accusations against 
a judge or other adjudicatory officer. 


(c) A lawyer who is a candidate for judicial office shall comply 
with the applicable provisions of the Code of Judicial Conduct. 
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Comment 


Assessments by lawyers are relied on in evaluating the profes- 
sional or personal fitness of persons being considered for election or 
appointment to judicial office and to public legal offices, such as 
attorney general, prosecuting attorney, and public defender. Express- 
ing honest and candid opinions on such matters contributes to 
improving the administration of justice. Conversely, false statements 
by a lawyer can unfairly undermine public confidence in the admin- 
istration of justice. 


When a lawyer seeks judicial office, the lawyer should be bound 
by applicable limitations on political activity. 


To maintain the fair and independent administration of justice, 
lawyers are encouraged to continue traditional efforts to defend 
judges and courts unjustly criticized. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


CANON IX 


A Lawyer Should Avoid Even the Appearance of 
Professional Impropriety 


Rule 9.1 Successive Government and Private Employment 


(a) Except as law may otherwise expressly permit, a lawyer shall 
not represent a private client in connection with a matter in which 
the lawyer participated personally and substantially as a public offi- 
cer or employee unless the appropriate government agency consents 
after full disclosure. No lawyer in a firm with which that lawyer is 
associated may knowingly undertake or continue representation in 
such a matter without the consent of the public agency involved. 


(b) Except as law may otherwise expressly permit, a lawyer hav- 
ing information that the lawyer knows is confidential government 
information about a person acquired when the lawyer was a public 
officer or employee may not represent a private client whose inter- 
ests are adverse to that person on a matter in which the information 
could be used to the material disadvantage of that person. A firm 
with which that lawyer is associated may undertake or continue rep- 
resentation in the matter only with the consent of the person about 
whom the information was obtained. 
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(c) Except as law may otherwise expressly permit, a lawyer serv- 
ing as a public officer or employee shall not 


(1) participate in a matter in which the lawyer participated per- 
sonally and substantially while in private practice or nongovern- 
mental employment, unless under applicable law no one is, or by 
lawful delegation may be, authorized to act in the lawyer's stead 
in the matter; or 


(2) negotiate for private employment with any person who is 
involved as a party or as attorney for a party in a matter in which 
the lawyer is participating personally and substantially. 


(d) As used in this rule, the term “matter” includes 


(1) any judicial or other proceeding, application, request for a 
ruling or other determination, contract, claim, controversy, 
investigation, charge, accusation, arrest or other particular mat- 
ter involving a specific party or parties; and 


(2) any other matter covered by the conflict of interest rules of 
the appropriate government agency. 


(e) As used in this rule, the term “confidential government infor- 
mation” means information which has been obtained under govern- 
mental authority and which, at the time this rule is applied, the gov- 
ernment is prohibited by law from disclosing to the public or has a 
legal privilege not to disclose, and which is not otherwise available to 
the public. | 


Comment 


This rule prevents a lawyer from exploiting public office for the 
advantage of a private client. 


A lawyer representing a government agency, whether employed 
or specially retained by the government, is subject to the Rules of 
Professional Conduct, including the prohibition against representing 
adverse interests stated in Rule 5.1 of this chapter. 


Where the successive clients are a public agency and a private 
client, the risk exists that power or discretion vested in public 
authority might be used for the special benefit of a private client. A 
lawyer should not be in a position where benefit to a private client 
might affect performance of the lawyer’s professional functions on 
behalf of public authority. Also, unfair advantage could accrue to the 
private client by reason of access to confidential government infor- 
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mation about the client’s adversary obtainable only through the 
lawyer’s government service. 


When the client is an agency of one government, that agency 
should be treated as a private client for purposes of this rule if the 
lawyer thereafter represents an agency of another government, as 
when a lawyer represents a city and subsequently is employed by a 
federal agency. 


Paragraph (b) operates only when the lawyer in question has 
knowledge of the information, which means actual knowledge; it 
does not operate with respect to information that merely could be 
imputed to the lawyer. 


Paragraphs (a) and (c) do not prohibit a lawyer from jointly rep- 
resenting a private party and a government agency when doing so is 
permitted by Rule 5.1 of this chapter and is not otherwise prohibited 
by law. 


Paragraph (c) does not disqualify other lawyers in the agency 
with which the lawyer in question has become associated. 


History Note: Statutory Authority G.S. 34-23 
Readopted Effective December 8, 1994 


Rule 9.2 Former Judge or Arbitrator 


(a) Except as stated in paragraph (d) below, a lawyer shall not 
represent anyone in connection with a matter in which the lawyer 
participated personally and substantially as a judge or other adju- 
dicative officer, arbitrator, or law clerk to such a person unless all 
parties to the proceeding consent after full disclosure. 


(b) A lawyer shall not negotiate for employment with any person 
who is involved as a party or as an attorney for a party in a matter in 
which the lawyer is participating personally and substantially as a 
judge, other adjudicative officer, or arbitrator. A lawyer serving as a 
law clerk to a judge, other adjudicative officer, or arbitrator may 
negotiate for employment with a party or attorney involved in a mat- 
ter in which the clerk is participating personally and substantially, 
but only after the lawyer has notified the judge, other adjudicative 
officer, or arbitrator. 


(c) If a lawyer is disqualified by paragraph (a) above, no lawyer 
in a firm with which that lawyer is associated may knowingly under- 
take or continue representation in the matter unless 
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(1) the disqualified lawyer is screened from participation in the 
matter and is apportioned no part of the fee therefrom; and 


(2) written notice is promptly given to the appropriate tribunal to 
enable it to ascertain compliance with the provisions of this rule. 


(d) An arbitrator selected as a partisan of a party in a multimem- 
ber arbitration panel is not prohibited from subsequently represent- 
ing that party. 


Comment 


This rule generally parallels Rule 9.1 of this chapter. The term 
“personally and substantially” signifies that a judge who was a mem- 
ber of a multimember court, and thereafter left judicial office to prac- 
tice law, is not prohibited from representing a client in a matter pend- 
ing in the court, but in which the former judge did not participate. So 
also the fact that a former judge exercised administrative responsi- 
bility in a court does not prevent the former judge from acting as a 
lawyer in a matter where the Judge had previously exercised remote 
or incidental administrative responsibility that did not affect the 
merits. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


CANON X 


A Lawyer Should Strictly Preserve the Identity of 
Funds and Property Held in Trust 


Rule 10.1 Preserving Identity of Funds and Property of a Client 


(a) Any property received by a lawyer in a fiduciary capacity 
shall at all times be held and maintained separately from the lawyer’s 
property, designated as such, and disbursed only in accordance with 
these rules. These rules shall not be generally applicable to a lawyer 
serving as a trustee, personal representative or attorney in fact. How- 
ever, a lawyer serving in such a fiduciary role must segregate prop- 
erty held in trust from property belonging to the lawyer, maintain the 
minimum financial records required by Rules 10.2(b) and (c) of this 
chapter, and instruct any financial institution in which property of a 
trust is held in accordance with Rule 10.2(f) of this chapter. The 
financial records referred to above shall be subject to audit for cause 
and random audit in accordance with the Rules of the North Caroli- 
na State Bar. 
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(b) As a prerequisite to the receipt of any money or funds belong- 
ing to another person or entity, either from a client or from third par- 
ties, a lawyer shall maintain one or more bank accounts, separately 
identifiable from any business or personal account of the lawyer, 
which account or accounts shall be clearly labeled and designated as 
a trust account. The account or accounts shall be maintained at a 
bank in North Carolina, unless otherwise directed in writing by the 
client. For purposes of these rules, the following definitions will 


apply: 


(1) a “bank” is defined as a federally or North Carolina chartered 
bank, savings and loan association, or credit union; 


(2) a “trust account” is an account maintained under the Rules of 
Professional Conduct in which the lawyer holds any funds in a 
fiduciary relationship, including those held on behalf of or 
belonging to a client; 


(3) the term “lawyer” shall include all members of the North Car- 
olina State Bar and any law firm in which they are members 
unless the context clearly indicates otherwise; 


(4) the term “client” shall include all persons, firms, or entities 
for which the lawyer performs any services, including acting as 
an escrow agent; 


(5) the term “instrument” shall include any instrument under the 
Uniform Commercial Code and any record of the electronic 
transfer of funds. 


(c) All money or funds received by a lawyer either from a client 
or from a third party to be delivered all or in part to a client, except 
that received for payment of fees presently owed to the lawyer by the 
client or as reimbursement for expenses properly advanced by the 
lawyer on behalf of the client, shall be deposited in a lawyer trust 
account. No funds belonging to the lawyer shall be deposited into the 
trust account or accounts except 


(1) funds sufficient to open or maintain an account, pay any bank 
service charges, or pay any intangibles tax; or 


(2) funds belonging in part to a client and in part presently or 
potentially to the lawyer. Such funds shall be deposited into the 
trust account, but the portion belonging to the lawyer shall be 
withdrawn when the lawyer becomes entitled to the funds unless 
the right of the lawyer to receive the portion of the funds is dis- 
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puted by the client, in which event the disputed portion shail 
remain in the trust account until the dispute is resolved. 


(d) Except as authorized by Rule 10.3 of this chapter, interest 
earned on funds deposited in a trust account (less any deduction for 
bank service charges, fees of the bank, and intangible taxes collect- 
ed by the bank with respect to the funds) shall belong to the client or 
clients whose funds have been deposited. The lawyer shall have no 
right or claim to such interest. A lawyer shall not use or pledge the 
funds held in a trust account to obtain credit or other personal finan- 
cial benefit. 


(e) Any property or securities belonging to a client received by a 
lawyer Shall be promptly identified and labeled as the property of the 
client and placed in a safe deposit box or other place of safekeeping 
as soon as practicable. The lawyer shall notify the client of the loca- 
tion of the property kept for safekeeping by the lawyer. Any safe 
deposit box used to safekeep client property shall be located in this 
state unless the client consents in writing to another location. The 
lawyer shall not keep any property of the lawyer or the lawyer’s law 
firm which is not clearly identified in such safe deposit box or other 
place of safekeeping. 


(f) Any property or titles to property, personal or real, delivered 
to the attorney as security for the payment of any fee or other obli- 
gation owed to the lawyer by the client shall be held in trust under 
these rules and shall clearly indicate that the property is held in trust 
as security for the obligation and shall not appear as a direct con- 
veyance to the lawyer. This provision does not apply where the trans- 
fer of the property is for payment of fees presently owed to the 
lawyer by the client; such transfers are subject to the rules governing 
fees and other business transactions between the lawyer and client. 


Comment 


The purpose of an attorney’s trust account is to segregate the 
funds belonging to clients from those belonging to the attorney. The 
attorney is in a fiduciary relationship with the client and should 
never use money belonging to the client for personal purposes. Fail- 
ure to place client funds in a trust account can subject the funds to 
claims of the attorney’s creditors or place the funds in the attorney’s 
estate in the event of death or disability. The general rule is that every 
receipt of money from a client or for a client which will be used or 
- delivered on the client’s behalf is held in trust and should be placed 
in the trust account. It would not be applicable in cases where a 
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lawyer handles money for a business, religious, civic, or charitable 
organization as an officer, employee or other official of that organi- 
zation. Every attorney who receives funds belonging to clients must 
maintain a trust account. 


The definitions in Rule 10.1(b) are basic and allow the rule to 
encompass accounts maintained at institutions other than commer- 
cial banks. Additionally, the definition of check is intended to encom- 
pass any device by which funds may be withdrawn, including 
nonnegotiable instruments, transfers, and direct computer transfers. 


Rule 10.1 is patterned after former Disciplinary Rule 9-102. How- 
ever, the language used clarifies the deposit requirements. Under the 
prior rule, there was some confusion as to whether payments of 
clients to attorneys for payrnent of expenses should be deposited in 
the trust account. The new language eliminates the ambiguity. Under 
the new rule, all money received by the attorney except that to which 
the attorney is presently entitled must be deposited in the trust 
account, including funds for payment of expenses. Funds delivered 
to the attorney by the client for payment of potential expenses are 
intended to be used for only that purpose and the funds should never 
be used by the attorney for personal purposes or subjected to the 
potential claims of the attorney’s creditors. 


There is a question as to whether a payment of a retainer by the 
client should be placed in the trust account. The determination 
depends upon the fee arrangement with the client. A retainer in its 
truest sense is a payment by the client for the reservation of the 
exclusive services of the attorney which by agreement of the parties 
is nonrefundable upon discharge of the attorney. It is a payment to 
which the attorney is immediately entitled and should not be placed 
in the trust account. A “retainer” which is actually a deposit by the 
client of an advance payment of a fee to be billed on an hourly basis 
is not a payment to which the attorney is immediately entitled. This 
is really a security deposit and should be placed in the trust account. 
As the attorney earns the fee or bills against the retainer, the funds 
should be withdrawn from the account. 


The attorney may come into possession of property belonging to 
the client other than money. Similar considerations apply concerning 
the segregation of such property from that of the attorney. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 
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Rule 10.2 Record Keeping and Accounting for Client Funds or 
Property 


(a) A lawyer shall promptly notify his or her client of the receipt 
of any funds, securities, or property belonging in whole or in part to 
the client. 


(b) A lawyer shall maintain complete records of all funds, secu- 
rities, or other property of a client received by the lawyer. A lawyer 
shall retain the records required under this rule for a period of six 
years following completion of the transactions generating the 
records. 


(c) The minimum records of funds received and disbursed by the 
lawyer shall consist of the following: 


(1) a journal, file of receipts, file of deposit slips, or checkbook 
stubs listing the source, client, and date of the receipt of all trust 
funds. All receipts of trust money shall be deposited intact with 
the lawyer retaining a duplicate deposit slip or other record suf- 
ficiently detailed to show the identity of the item. Where the 
funds received are a mix of trust funds and nontrust funds, then 
the deposit shall be made to the trust account intact and a non- 
trust portion shall be withdrawn when the bank has credited the 
account upon final settlement or payment of the instrument; 


(2) a journal, which may consist of cancelled checks, showing 
the date, recipient of all trust fund disbursements, and the client 
balance against which the instrument is drawn. An instrument 
drawn from the account for payment of fees or expenses to the 
lawyer shall be made payable to the lawyer and indicate from 
which client balance the payment is drawn. No instruments 
drawn on the trust account shall be payable to cash or bearer; 


(3) a file or ledger containing a record for each person or entity 
from whom or for whom trust money has been received which 
shall accurately maintain the current balance of funds held in the 
trust account for that person; 


(4) all cancelled checks drawn on the trust account, whether or 
not the checks constitute the journal required in (2) above; 


(5) any bank statements or documents received from the bank 
regarding the account, including, but not limited to, notices of 
the return of any instrument drawn on the account for insuffi- 
cient funds. 
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(d) A lawyer shall reconcile the trust account balances of funds 
belonging to all clients at least quarterly. A lawyer shall render to the 
client appropriate accountings of the receipt and disbursement of 
any funds, securities, or property belonging to the client in the pos- 
session of the lawyer. Accountings of funds shall be in writing. An 
accounting shall be provided to the client upon the completion of the 
disbursement of the funds, securities, or property held by the lawyer, 
at such other times as may be reasonably requested by the client, and 
at least annually if funds are retained for a period of more than one 
year. 


(e) A lawyer shall promptly pay or deliver to the client or to third 
persons as directed by the client the funds, securities, or properties 
belonging to the client to which the client is entitled in the posses- 
sion of the lawyer. 


(f) Every lawyer maintaining a trust account shall file with the 
bank where the account is maintained a directive to the drawee bank 
as follows: Such bank shall report to the executive director of the 
North Carolina State Bar, solely for its information, when any check 
drawn on the trust account is returned for insufficient funds. No trust 
account shall be maintained in any bank which does not agree to 
make such reports pursuant to the directive. 


(g) A lawyer shall produce any of the records required to be kept 
by this rule upon lawful demand made in accordance with the Rules 
and Regulations of the North Carolina State Bar. 


(h) If a lawyer discovers that he or she holds any funds, securi- 
ties, or property in a trust account or in any other fiduciary capacity 
and does not know either the identity or the location or both of the 
owner thereof, the lawyer shall take the following steps: 


(1) the lawyer shall first make due inquiry of his or her person- 
nel, records, files, and other sources of information to determine 
the identity and location of the owner thereof; 


(2) if the identify and location of the owner are determined, the 
funds, securities, or other property shall be transferred to the 
owner forthwith; 


(3)(A) If the identity, but not the location, of the owner has been 
determined and the lawyer has not made disbursement of the 
whole or part of the funds, securities, or properties to the owner 
in accordance with the previous provisions of this rule and 
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(i) the principal of the undisbursed portion of the trust 
account has not increased or decreased within five years; 


(ii) the owner has not accepted payment of principal or 
income for five years; 


(iii) the owner has not corresponded in writing with the 
lawyer within five years; or 


(iv) the owner has not otherwise indicated an interest in the 
account as evidenced by a memorandum or other record on 
file with the lawyer within five years, then the funds, securi- 
ties, or properties shall be deemed abandoned property 
under the provisions of G.S. 116B-18 and the lawyer shall 
comply with the requirements of Chapter 116B. 


(B) If the identity of the owner cannot be determined for 
whole or part of the funds, securities or properties in the trust 
account, the lawyer shall designate such portion of the trust 
account as abandoned property and shall forthwith transfer the 
same to the custody of the state treasurer. | 


(C) Any income or increment due on property deemed aban- 
doned shall not be discontinued or diverted during the period 
prior to the abandonment unless funds are involved which are 
subject to the Interest on Lawyers’ Trust Accounts (IOLTA) pro- 
gram of the North Carolina State Bar. 


(D) Should the lawyer need technical assistance concerning 
this matter, he or she shall contact the escheat officer, North Car- 
Olina State Treasurer, Raleigh. Until they are delivered to the 
state treasurer, the lawyer shall continue to maintain the funds, 
securities, or property in accordance with the Rules and Regula- 
tions of the North Carolina State Bar. 


Comment 


The lawyer must notify the client of the receipt of the client’s 
property. It is the lawyer’s responsibility to assure that complete and 
accurate records of the receipt and disbursement of client property 
are maintained. Therefore, there are minimum record-keeping 
requirements. 


The lawyer is also responsible for keeping his or her client 
advised of the status of any property held by the lawyer. Therefore, it 
is essential that the attorney reconcile the trust account regularly. 
The attorney also has an affirmative duty to produce an accounting 
for the client in writing and to deliver it to the client, either at the 
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conclusion of the transaction or periodically if funds are held for an 
appreciable period. Such accountings must be made at least annual- 
ly, and can be made at more frequent intervals in the discretion of the 
attorney. 


The lawyer is also responsible for making payments from his or 
her trust account only as directed by the client or only on the client’s 
behalf. 


A properly maintained trust account should not have any checks 
returned by the bank for insufficient funds. Although even the best 
maintained accounts are subject to bank errors, such legitimate 
problems are easily explained. Therefore, the reporting requirement 
should not be burdensome. 


History Note: Statutory Authority G.S. 84-23 
Readopted Effective December 8, 1994 


Rule 10.3 Interest on Lawyers’ Trust Accounts 


(a) Pursuant to a plan promulgated by the North Carolina State 
Bar and approved by the North Carolina Supreme Court, a lawyer 
may elect to create or maintain an interest bearing trust account for 
those funds of clients which, in the lawyer’s good faith judgment, are 
nominal in amount or are expected to be held for a short period of 
time. Funds deposited in a permitted interest bearing trust account 
under the plan must be available for withdrawal upon request and 
without delay. The account shall be maintained in a depository insti- 
tution authorized by state or federal law to do business in North Car- 
olina and insured by the Federal Deposit Insurance Corporation, the 
Federal Savings and Loan Insurance Corporation, or the North Car- 
olina Guaranty Corporation. The North Carolina State Bar shall fur- 
nish to each lawyer or firm which elects to participate in the Interest 
on Lawyers’ Trust Account Program a suitable plaque or scroll indi- 
cating participation in the program, which plaque or scroll shall be 
exhibited in the office of the participating lawyer or firm. Such scroll 
or plaque will contain language substantially as follows: 


“THIS OFFICE PARTICIPATES IN THE NORTH CAROLINA 
STATE BAR’S INTEREST ON LAWYERS’ TRUST ACCOUNT PRO- 
GRAM. Under this program funds received on behalf of a client 
which are nominal in amount or are expected to be held for a short 
period of time will be deposited with other similar funds in a joint 
interest-bearing trust account. The interest generated on all funds so 
deposited will be remitted to the North Carolina State Bar to fund 
programs for the public’s benefit.” 
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(b) Lawyers or law firms electing to deposit client funds in a trust 
account under the plan shall direct the depository institution 


(1) to remit interest or dividends, as the case may be (less any 
deduction for bank service charges, fees of the depository insti- 
tution, and intangible taxes collected with respect to the deposit- 
ed funds) at least quarterly to the North Carolina State Bar; 


(2) to transmit with each remittance to the North Carolina State 
Bar a statement showing the name of the lawyer or law firm 
maintaining the account with respect to which the remittance is 
sent and the rate of interest applied in computing the remittance; 


(3) to transmit to the depository lawyer or law firm at the same 
time a report showing the amount remitted to the North Carolina 
State Bar and the rate of interest applied in computing the 
remittance. 


(c) The North Carolina State Bar shall periodically deliver to 
each nonparticipating lawyer a form whereby the lawyer may elect, 
by the ensuing January 31, not to participate in the IOLTA plan. If a 
lawyer does not so elect within the time provided, the lawyer shall be 
deemed to have opted to participate in the plan as of that date and 
shall provide to the North Carolina State Bar such information as is 
required to participate in IOLTA. 


(d) A lawyer or law firm participating in the IOLTA plan may ter- 
minate participation at any time by notifying the North Carolina State 
Bar or the IOLTA Board of Trustees. Participation will be terminated 
as soon as practicable after receipt of written notification from a par- 
ticipating lawyer or firm. 


(e) Upon being directed to do so by the client, a lawyer may be 
compelled to invest on behalf of a client in accordance with Rule 10.1 
of this chapter those funds not nominal in amount or not expected to 
be held for a short period of time. Certificates of deposit may be 
obtained by a lawyer or law firm on some or all of the deposited 
funds of clients, so long as there is no impairment of the right to with- 
draw or transfer principal immediately. 
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NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing recodification of 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on October 21, 1994. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 5th day of December, 1994. 


s/L. Thomas Lunsford 
L. Thomas Lunsford, II, Secretary 


After examining the foregoing recodification of the Rules and 
Regulations of the North Carolina State Bar as adopted by the Coun- 
cil of the North Carolina State Bar, it is my opinion that the same is 
not inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 8th day of December , 1994. 





s/James G, Exum, Jr. 
James G. Exum, Chief Justice 





Upon the foregoing certificate, it is ordered that the foregoing 
recodification of the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
it be published in a forthcoming volume of the Reports as provided 
by the Act incorporating the North Carolina State Bar. 


This the 8th day of December , 1994. 


s/James G. Exum, Jr. 
James G. Exum, Chief Justice 
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ADMINISTRATIVE LAW AND PROCEDURE 


§ 30 (NCI4th). Adjudication or other resolution of dispute or contested 
case generally 


The Court of Appeals erred by holding that the Office of Administrative Hearings 
did not have jurisdiction to conduct a contested case hearing regarding a permit to 
operate a rock quarry; the Administrative Procedure Act grants the right to a contest- 
ed case hearing to all persons aggrieved by a state agency decision unless jurisdiction 
is expressly excluded by the APA or the organic act which created the right. North 
Buncombe Assn. of Concerned Citizens v. N.C. Dept. of E.H.N.R., 302. 


The Court of Appeals erred in holding that the Office of Administrative Hearings 
was without subject matter jurisdiction over a contested case petition because peti- 
tioners failed to file such petition within sixty days of receiving notice of respondents’ 
assessment of civil penalties where the superior court asserted jurisdiction over the 
assessment and that assertion of jurisdiction was vacated by the Court of Appeals 
more than sixty days from the notice of assessment. House of Raeford Farms v. 
State ex rel. Envir. Mgmt. Comm., 262. 


§ 38 (NCI4th). Adjudication of “contested case”; hearing bodies or officers 
in cases before specified agencies 


Where the State Board of Examiners of Electrical Contractors was unable or 
unwilling to provide plaintiff with a hearing and decision on his charges against a 
licensed electrical contractor, plaintiff had a right to a contested case hearing and a 
proposal for decision on the charges by an administrative law judge designated by the 
Director of the OAH. Bryant v. State Bd. of Examiners of Electrical Contractors, 
288. 


APPEAL AND ERROR 


§ 155 (NCI4th). Effect of failure to make motion, objection, or request; 
criminal actions 


Defendant waived appellate review of instructions concerning intent to kill and 
diminished capacity and intoxication where the court asked whether the prosecution 
or defendant had any requests for additions or modifications to the instructions after 
the jury retired, defendant did not then object to the instruction at issue, and defend- 
ant brought the instruction to the attention of the court when the jury returned for fur- 
ther instruction approximately one and one-half hours later. State v. Hamilton, 193. 


§ 490 (NCI4th). Conclusiveness of findings generally 


The findings of the trial court as to admission of another offense were binding 
when they were clearly supported by plenary competent evidence. State v. Moseley, 1. 


ASSAULT AND BATTERY 


§ 25 (NCI4th). Assault with intent to kill or inflicting serious injury; suffi- 
ciency of evidence generally 


The evidence in a prosecution for assault with a deadly weapon with intent to kill 
inflicting serious injury was sufficient for the jury to find that the victim sustained seri- 
ous injury as a result of defendant’s assault upon him with an air-conditioning com- 
pressor as alleged in the indictment where it tended to show that defendant beat the 
victim in the head with the butt of a gun and struck his shoulder with the compressor, 
and the victim was hospitalized and received treatment for his shoulder injury as well 
as his head injuries. State v. Ramseur, 502. 
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BUILDING CODES AND REGULATIONS 


§ 46 (NCI4th). Local administration and enforcement of building codes and 
regulations; inspections 

Acts which transferred the responsibility for the administration and enforcement 
of building codes in New Bern from the City of New Bern to Craven County for all 
buildings associated with the New Bern-Craven Board of Education, the Craven Com- 
munity College, and the Craven Regional Medical Center were local acts, and these 
local acts violated N.C. Const. art. I], § 24(a) because the shifting of responsibility for 
inspections pursuant to the State Building Code affected health and sanitation. City 
of New Bern v. New Bern-Craven Co. Bd. of Educ., 430. 


CEMETERIES AND BURIAL 


§ 23 (NCI4th). Criminal liability; desecration of graves 


Defendant could not properly be convicted of removing a part of a brick fence 
enclosing a family cemetery in violation of G.S. 14-148(a)(2) where the evidence 
showed that the only body formerly buried in the plot had been removed to another 
location, and there was no evidence that the plot would be used in the future for the 
burial of the dead. State v. Phipps, 305. 


CONSPIRACY 


§ 33 (NCI4th). Sufficiency of evidence; conspiracies to commit robbery or 
armed robbery 


The evidence was sufficient to support defendant’s conviction of conspiracy to 
commit armed robbery of an undercover officer who proposed to sell marijuana to 
defendant. State v. Bell, 363. 


CONSTITUTIONAL LAW 


§ 24 (NCI4th). Local, private, and special legislation 


Acts which transferred the responsibility for the administration and enforcement 
of building codes in New Bern from the City of New Bern to Craven County for all 
buildings associated with the New Bern-Craven Board of Education, the Craven Com- 
munity College, and the Craven Regional Medical Center were local acts, and these 
local acts violated N.C. Const. art. II, § 24(a) because the shifting of responsibility for 
inspections pursuant to the State Building Code affected health and sanitation. City 
of New Bern v. New Bern-Craven Co. Bd. of Educ., 430. 


The trial court did not err by applying prospectively only its ruling that acts which 
transferred responsibility for building code inspections of certain buildings in a city 
from the city to the county were unconstitutional] local acts. Ibid. 


§ 155 (NCI4th). Permissible extent of state regulations of commerce 

The North Carolina Utilities Commission’s exclusion of $1.39 million of capacity 
costs paid by NC Power to Ultra Cogen (a cogenerator) did not violate the Commerce 
Clause of the United States Constitution where the costs had been determined by an 
arbitrator designated by the Virginia State Corporation Commission. State ex rel. 
Utilities Comm. v. N.C. Power, 412. 


§ 280 (NCI4th). Right to appear pro se generally 


The trial court did not err in a first-degree murder prosecution by allowing 
defendant to proceed pro se where the court followed the mandatory inquiry required 
by G.S. 15A-1242. State v. Carter, 569. 
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CONSTITUTIONAL LAW — Continued 


§ 283 (NCI4th). Right to appear pro se; defendant as co-counsel 


A criminal defendant represented by counsel was not entitled to personally ask 
each prospective juror whether the juror would listen to his case and be fair. State v. 
Bell, 363. 


§ 342 (NCH4th). Presence of defendant at proceedings generally 


There was no error in a noncapital first-degree murder prosecution where the 
jury knocked on the door and indicated that they had a question, the judge instructed 
the bailiff to give them a yellow pad, stand at the door, and tell them to write out the 
question, the question had not been produced within fifteen minutes, and the judge 
sent the defendant to lock-up and worked on other matters. State v. Watson, 168. 


§ 371 (NCI4th). Death penalty; first-degree murder 


The North Carolina death penalty is neither vague nor overbroad and is not 
applied in a discriminatory and discretionary manner. State v. Carter, 569. 


CONTRACTORS 


§ 31 (NCI4th). Electrical contractors; administrative sanctions; injunctive 
relief 


A plaintiff who filed charges against another licensed electrical contractor with 
the State Board of Examiners of Electrical Contractors was entitled to a hearing and 
decision from the Board on the charges, and where the Board was unable or unwilling 
to provide plaintiff with a hearing and decision, plaintiff had a right to a contested case 
hearing and proposal for decision on the charges by an administrative law judge des- 
ignated by the Director of the OAH. Bryant v. State Bd. of Examiners of Electri- 
cal Contractors, 288. 


CRIMINAL LAW 


§ 78 (NCI4th). Change of venue; circumstances insufficient to warrant change 


The trial court did not err in a prosecution in which defendant was convicted of 
first-degree murder, first-degree sexual offense, and first-degree rape by denying 
defendant’s motion for a change of venue where defendant contended that he could 
not receive a fair trial in Stokes County because of extensive media coverage of this 
case and an earlier trial in Forsyth County. State v. Moseley, 1. 


The trial court did not err in denying defendant's motion for a change of venue of 
his first-degree murder trial based on pretrial publicity. State v. Bell, 363. 


§ 244 (NCI4th). Continuance; pretrial publicity affecting jurors generally 


A defendant charged with first-degree murder was not denied a fair trial before 
an impartial jury by the tria] court’s denial of his motion for a continuance based upon 
a newspaper article published in the county the day after the mailing of notice for jury 
duty which revealed that a co-participant in the murder had been convicted of first- 
degree murder of the victim and sentenced to life imprisonment. State v. Ward, 64. 


§ 319 (NCI4th). Joinder or consolidation of charges against multiple defend- 
ants; defendants charged with same offense; homicide 


The trial court did not err by denying an assault and murder defendant’s motion 
to sever where defendants were charged with the same offenses, all of which the evi- 
dence tended to show arose out of a common scheme and were part of the same trans- 
action, and their defenses were not antagonistic. State v. Abraham, 315. 
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CRIMINAL LAW — Continued 


§ 359 (NCI4th). Restraint of witness 


The trial court did not err in a first-degree murder prosecution by allowing 
defense witnesses to appear shackled and in prison uniform where the court's 
approach appears to have been to permit the parties to the case to appear in street 
clothes and unshackled but to draw the line at witnesses who were neither victims nor 
defendants. State v. Abraham, 315. 


§ 370 (NCI4th). Expression of opinion on evidence during trial; questioning 
relevancy of evidence 


The trial court did not intimate to the jury that the testimony of defendant’s moth- 
er was not relevant in a capital sentencing hearing when he twice interrupted during 
her extensive testimony to inquire about the relevancy of her testimony. State v. 
Harris, 129. 


§ 382 (NCI4th). Expression of opinion on evidence during trial; clarification 
of testimony 


There was no error in a first-degree murder resentencing hearing where the court 
asked defendant’s expert witness questions concerning an opinion involving mitiga- 
tion. State v. Spruill, 612. 


§ 400 (NCI4th). Expression of opinion on evidence during trial; remarks, 
actions by the court; miscellaneous 


There was no error during a first-degree murder resentencing hearing where the 
trial judge turned his back during defendant’s testimony. State v. Spruill, 612. 


§ 411 (NCI4th). Argument and conduct of counsel; selection of jury 


The prosecutor’s identification of members of the victim’s family during jury 
selection in a capital trial to determine whether prospective jurors knew them did not 
require ex mero motu intervention by the trial court. State v. Bell, 363. 


§ 415 (NCI4th). Argument of counsel; generally 


Arguments in a first-degree murder resentencing hearing that defendant had 
enjoyed stalking and killing the victim; was a “hound of hell,” lay in wait for the victim 
“like a durned snake,” and changed “like a lizard changes colors”; took notes during 
the arguments; attempted to lay blame for the murder on his father; perjured himself 
in testifying that he had not been convicted of possession of stolen property; colluded 
with his attorneys to present himself as remorsefuJ; and chose to affirm rather than 
swear to tell the truth were within the wide latitude permitted counsel in arguments to 
the jury. State v. Spruill, 612. 


§ 423 (NCI4th). Argument of counsel; comment on defendant’s failure to 
offer any evidence 


The prosecutor’s remarks in his jury argument in a capital trial concerning 
defendant’s failure to produce exculpatory evidence forecasted by defense counsel 
were not improper comments on defendant’s failure to testify but constituted fair and 
proper comments on defendant’s failure to present any evidence. State v. Ward, 64. 


The trial court did not err in a prosecution in which defendant was convicted for 
first-degree murder, first-degree rape, and first-degree sexual offense by refusing to 
intervene ex mero motu during the prosecutor’s closing arguments at the guilt-inno- 
cence phase where defendant contended that the prosecutor repeatedly referred to 
the State’s evidence as being uncontradicted and to the failure of the defense to pre- 
sent any witnesses. State v. Moseley, 1. 
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§ 427 (NCI4th). Argument of counsel; defendant's failure to testify; com- 
ment by prosecution 


Where the evidence did not support facts contained in the opening statements of 
defendant’s counsel, the prosecutor’s closing argument question “What witness said 
that?” after referring to certain assertions in the opening statements was a fair 
response to the opening statements and did not constitute an improper comment on 
defendant's failure to testify. State v. Harris, 211. 


§ 433 (NCI4th). Argument of counsel; defendant as professional criminal, 
outlaw, or bad person 


It was not improper for the prosecutor to refer to defendant in closing arguments 
as a “cold-blooded murderer” and a “doper.” State v. Harris, 211. 


§ 434 (NCI4th). Argument of counsel; comment on defendant’s prior convic- 
tions or criminal conduct 


The prosecutor’s jury argument in a robbery-murder case that defendant was 
already on probation for another crime and that “we don’t have a person who has 
never been in trouble” was supported by substantive evidence and was not improper. 
State v. Harris, 129. 


There was no error in a first-degree murder prosecution where a prior shooting 
had been admitted for identification purposes and the prosecutor referred to that inci- 
dent in his closing argument and said “Make him stop.” State v. Abraham, 315. 


§ 438 (NCI4th). Argument of counsel; miscellaneous comments on defend- 
ant’s general character and truthfulness 


The trial court did not err in a first-degree murder prosecution by not intervening 
ex mero motu to stop a prosecution argument in which defendant contended that the 
prosecutor called him a liar. State v. Bunning, 483. 


§ 439 (NCH4th). Argument of counsel; comment on character and credibility 
of witnesses generally 


The prosecutor stated his opinion as to the credibility of a witness in violation of 
G.S. 15A-1230 when he argued to the jury in a capital sentencing hearing that “I’m sure 
[defendant’s mother] has tried to color this as best she can in the light that is most 
favorable to [defendant]” and that “I’m not certain that all of these things she has tes- 
tified about happened exactly the way she said they did,” but this error was de min- 
imis and did not require the trial court to intervene ex mero motu. State v. Harris, 
129. 


There was no gross impropriety in a prosecution for first-degree burglary, con- 
spiracy to murder, and first-degree murder by being an accessory before the fact 
where the prosecutor’s argument compared defendant to Hitler, told the jury that the 
killing was the most brutal in this country or in any land, told the jury that the case 
was being tried because the victim had been denied his constitutional rights, and told 
the jury that the status of the economy and the war on drugs was dependent on the 
jury’s verdict. State v. Wilson, 244. 


The trial court did not err in a first-degree murder prosecution by not intervening 
ex mero motu to stop a prosecution argument where the statements by the prosecut- 
ing attorney were more in the nature of giving reasons for the jury to believe the 
State’s evidence than vouching for his own credibility or that of his witnesses. State 
v. Bunning, 483. 
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§ 441 (NCI4th). Argument of counsel; comment on expert witnesses 


The prosecutor’s jury argument in a capital sentencing hearing that all a psychia- 
trist who was an expert in addiction medicine knew about defendant was what defend- 
ant had told him, although not completely accurate as to the basis of the psychiatrist's 
diagnosis, was not so grossly improper as to require a new trial. State v. Harris, 129. 


There was no error in a first-degree murder resentencing hearing where, assum- 
ing arguendo that the prosecutors’ statements regarding defense experts’ testimony 
concerning his mental disorders were improper and should have been condemned by 
the trial court, they do not entitle defendant to a new resentencing proceeding. State 
v. Spruill, 612. 


§ 442 (NCI4th). Argument of counsel; comment on jury’s duty 


There was no error in a first-degree murder sentencing hearing where defendant 
contended on appeal that the prosecution had argued at trial that the jury should con- 
vict defendant because of public sentiment. State v. Moseley, 1. 


A prosecutor's argument in a first-degree murder prosecution that the jurors 
would be blessed by God if they found defendant guilty was not approved, but was not 
so egregious that the court should have intervened ex mero motu. State v. Bunning, 
483. 


§ 447 (NCI4th). Argument of counsel; comment on rights of victim, victim’s 
family 


The prosecutor’s argument in a capital trial of facts about the victim and the vic- 
tim’s family did not so grossly overstep the evidence or amount to so grossly improp- 
er an appeal to the jury’s sympathy for the victim or the victim’s family as to require 
the trial court to recognize and corract it ex mero motu. State v. Ward, 64. 


The prosecutor’s argument in a first-degree murder sentencing hearing did not 
require intervention ex mero motu where the prosecutor argued that “its time we do 
something for the victims.” State v. Moseley, 1. 


Defendant was not prejudiced by the prosecutor’s comments during closing argu- 
ment about the effect of the killing of the victim upon the victim’s family. State v. 
Bell, 363. 


The trial court did not err by not intervening ex mero moto in the prosecutor's 
closing argument in a first-degree murder resentencing hearing where the prosecutor's 
remarks concerning the victim were indistinguishable from those in State v. Artis, 325 
N.C. 278. State v. Spruill, 612. 


§ 450 (NCI4th). Argument of counsel; comments on violent, dangerous, or 
depraved nature of offense or conduct 


The prosecutor's statement characterizing defendant’s act of killing the victim as 
“shooting her down just like a dog” did not compare defendant to an animal and was 
not improper. State v. Harris, 211. 


§ 452 (NCH4th). Argument of counsel; comment on aggravating or mitigating 
circumstances 


While the prosecutor may have overstepped the bounds of what defendant could 
prove for mitigating circumstances in a capital sentencing hearing when he argued 
that what defendant’s attorneys could submit in mitigation of his punishment was lim- 
ited only by their own imagination, this argument was not so grossly improper as to 
violate due process. State v. Harris, 129. 
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There was no plain error in a sentencing hearing for first-degree murder where 
defendant contended that the prosecutor argued that the mitigating circumstances 
submitted by defendant were in fact aggravating circumstances because defendant 
had denied his victim mitigating circumstances. State v. Moseley, 1. 


It would have been improper, and possibly prejudicial, for a prosecutor in a first- 
degree murder sentencing hearing to argue that mitigating circumstances must justify 
or excuse a killing or reduce it to a lesser degree of crime. Ibid. 


§ 455 (NCI4th). Argument of counsel; comment on deterrent effect of death 
penalty 


The prosecutor’s argument that the jury should recommend the death penalty for 
defendant as a deterrent to his killing again was not improper. State v. Ward, 64. 


§ 458 (NCI4th). Argument of counsel; possibility of parole, pardon, or execu- 
tive commutations 


The trial court did not err in a first-degree murder sentencing hearing by denying 
defendant’s request to argue parole eligibility. State v. Moseley, 1. 


There was no error during a first-degree murder resentencing hearing where 
defense counsel asked the jury not to kill defendant but to put him in prison for the 
rest of his life and the prosecutor objected with the comment “That’s not what hap- 
pens.” State v. Spruill, 612. 


§ 461 (NCI4th). Agument of counsel; comment on matters not in evidence 


There was no gross impropriety in a prosecution for first-degree murder and 
assault from the prosecutor’s argument that an officer had identified defendant from a 
photograph when the jury had not heard evidence concerning the officer’s examina- 
tion of a photograph. State v. Abraham, 315. 


§ 465 (NCI4th). Argument of counsel; explanation of applicable law 


The trial court did not err in a prosecution in which defendant was convicted for 
first-degree murder, first-degree rape, and first-degree sexual offense by refusing to 
intervene ex mero motu during the prosecutor’s closing arguments at the guilt- 
innocence phase where defendant contended that the prosecutor impermissibly 
defined reasonable doubt and the presumption of innocence. State v. Moseley, 1. 


§ 467 (NCI4th). Argument of counsel; use of, or reference to physical 
evidence 


There was no error in a prosecution which resulted in convictions for first- 
degree murder, first-degree rape, and first-degree sexual offense by allowing prosecu- 
tors to use photographs of this victim and the victim in another trial during the closing 
arguments in the guilt-innocence phase and the sentencing phase. State v. Moseley, 
1. 


§ 468 (NCI4th). Argument of counsel; miscellaneous comments or actions 


Statements by the prosecutor characterizing defendant’s case as “an ingenuity of 
counsel” and a “fairy tale” were not improper since the prosecutor was commenting on: 
defendant’s failure to present forecasted exculpatory evidence rather than unfairly 
denigrating the defense. State v. Ward, 64. 


The prosecutor’s reference in his closing argument to defense strategy as “inge- 
nuity of counsel” was not so grossly improper as to require the trial judge to intervene 
ex mero motu. State v. Harris, 211. 
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§ 497 (NCHth). Deliberations; use of evidence by the jury 


The trial court did not abuse its discretion by denying the jury’s request for copies 
of the transcript of trial testimony while allowing the jury’s request to view exhibits in 
the jury room. State v. Abraham, 315. 


§ 536 (NCI4th). Mistrial; misconduct of persons present at trial at defend- 
ant’s behest 


The trial court did not abuse its discretion by denying defendant’s motion for a 
mistrial in a capital sentencing proceeding after defendant’s profane outburst during 
the State’s cross-examination of his mother about his prior convictions. State v. 
Ward, 64. 


§ 537 (NCI4th). Mistrial; misconduct of victim or victim’s family during trial 


The trial court did not err by denying defendant’s motion for a mistrial] in a first- 
degree murder trial after an emotional outburst by the victim’s husband during defend- 
ant’s opening statement. State v. Ward, 64. 


§ 682 (NCI4th). Peremptory instructions involving particular mitigating cir- 
cumstances in capital cases; defendant influenced by men- 
tal or emotional distrubance 


The trial court committed prejudicial error by refusing to peremptorily instruct 
the jury on the statutory mental or emotional disturbance mitigating circumstance in 
a capital sentencing proceeding where defendant presented testimony of four expert 
witnesses in support of this mitigating circumstance and the State presented no evi- 
dence that controverted this testimony. State v. Holden, 394. 


§ 709 (NCI4th). Instructions to jury; nonprejudicial inadvertent or inconse- 
quential statements 


The trial court’s lapsus linguae in instructing the jury to return a verdict of 
“guilty” rather than “not guilty” if it had “a reasonable doubt as to one or more of these 
things” was not prejudicial error where the court repeatedly instructed the jury that 
the State had the burden of proving defendant guilty beyond a reasonable doubt. State 
v. Baker, 526. 


§ 724 (NCI4th). Instructions; opinion of court on evidence; inadvertent or 
unintended expression of opinion 


There was no prejudicial error in the instructions to the jury in a noncapital first- 
degree murder trial where the court instructed the jury that “There is evidence which 
tends to show that the defendart confessed and—that he committed the crime 
charged in this case.” State v. Herring, 271. 


§ 762 (NCI]4th). Reasonable doubt; instruction omitting or including phrase 
“to a moral certainty” 

The trial court did not err in a first-degree murder prosecution by giving an 
instruction on reasonable doubt which included moral certainty. State v. Bunning, 
483. 

The trial court’s instruction on reasonable doubt was not erroneous because it 
included the words “moral certainty” and “substantial misgiving.” State v. Baker, 526. 
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§ 776 (NCI4th). Instructions; relationship of voluntary intoxication to 
defense of insanity 


There was no error in a first-degree murder prosecution in which defendant was 
sentenced to life imprisonment where the jury was originally instructed on intoxica- 
tion or diminished capacity; the jurors returned to the courtroom with questions on 
intent, premeditation and deliberation, the role of alcohol and the effect of reduction 
in judgment; and the court's reinstruction included an instruction on sanity. State v. 
Hamilton, 193. 


§ 794 (NCI4th). Acting in concert instructions appropriate under the evi- 
dence generally 


The evidence presented at a noncapital first-degree murder trial was sufficient to 
justify an acting in concert instruction. State v. Herring, 271. 


§ 914 (NCI4th). Manner of polling the jury 


The jury poll was not improperly conducted in a prosecution for first-degree mur- 
der, two aggravated assaults, and possession of a firearm by a felon where each juror 
was individually told all of the charges for which the jury had returned a guilty verdict 
and was asked whether this was the juror’s verdict and whether he or she still assent- 
ed thereto. State v. Ramseur, 502. 


§ 928 (NCI4th). Inconsistency of verdict 


The trial court properly declined to accept the original verdict in a prosecution 
for murder and multiple assaults and properly reinstructed the jury and directed it to 
retire and deliberate further where the jury first returned guilty verdicts against 
defendant Cureton for assaulting Hardin with a deadly weapon with intent to kill, of 
assaulting Foster with a deadly weapon with intent to kill under the theory of acting 
in concert, of first-degree murder of Gaddy, and of second-degree murder of Gaddy 
under the theory of acting in concert without premeditation and deliberation. State v. 
Abraham, 315. 


§ 951 (NCI4th). Motion for appropriate relief; hearing generally 


The trial judge did not err by failing to conduct a hearing on defendant’s motion 
for appropriate relief at the end of the guilt phase of a capital trial on the ground that 
he had ineffective assistance of counsel where the trial judge was able to determine 
without a hearing the effect of defendant’s contention that, because counsel had bone 
marrow cancer and was in pain, he did not conduct meaningful meetings with defend- 
ant or his co-counsel and that the case went to trial without adequate preparation. 
State v. Harris, 129. 


§ 1056 (NCI4th). Sentencing procedures; statement by defendant 


There was no error in a first-degree murder sentencing hearing where defendant's 
motion for allocution had been granted before jury selection but the court never 
afforded defendant the opportunity to speak to the sentencing jury. State v. Moseley, 
1, 


§ 1098 (NCI4th). Fair Sentencing Act; aggravating factors; prohibition on use 
of evidence of element of offense 


There was no error in sentencing defendant for conspiracy to commit murder and 
first-degree burglary where the defendant contended that the same evidence used to 
convict him was used to support the aggravating factors that he induced others to par- 
ticipate in the commission of the offense and that he occupied a position of leadership 
or dominance. State v. Wilson, 244. 
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§ 1100 (NCI4th). Fair Sentencing Act; prohibiting same evidence to support 
more than one aggravating factor 


A defendant was entitled to a new sentencing hearing for conspiracy to commit 
murder and first-degree burglary where the terms for each exceeded the presumptive 
and the aggravating factors that the offense was committed to disrupt the lawful exer- 
cise of the enforcement of the laws and that it was committed to hinder the lawful 
exercise of the enforcement of the laws were based on the same evidence. State v. 
Wilson, 244. 


§ 1133 (NCI4th). Fair Sentencing Act; statutory aggravating factors; position 
of leadership or inducement of others generally; facts 
indicative of defendant’s role 


The trial court did not err by finding as aggravating factors for conspiracy to mur- 
der and first-degree burglary that defendant induced others to participate and that he 
occupied a position of leadership or dominance where there was testimony that 
defendant handed a shotgun to another with the order that that person kill the victim, 
defendant ordered another person to accompany the first or be killed himself, and all 
of the participants described defendant as the leader of the group. State v. Wilson, 
244, 


§ 1142 (NCI4th). Fair Sentencing Act; statutory aggravating factors; disrup- 
tion or hindrance of governmental function of enforcement 
of laws 


There was sufficient evidence when sentencing defendant for conspiracy to com- 
mit murder and first-degree burglary to support the aggravating factors that the of- 
fenses were committed to disrupt the lawful exercise of the enforcement of the laws 
and to hinder the lawful exercise of the enforcement of the laws. State v. Wilson, 244. 


§ 1310 (NCI4th). Capital sentencing proceeding; necessity of prejudice from 
admission or exclusion of evidence 


Assuming that the trial court committed constitutional error in a capital sentenc- 
ing proceeding by allowing the prosecutor to elicit testimony concerning defendant’s 
refusal to testify at the trial of his co-participant, this error was harmless where the 
prosecutor argued that this refusal to testify obviated the mitigating value of evidence 
that defendant rendered assistance in the apprehension of the co-participant, but the 
jury rejected this argument and found the statutory mitigating circumstance that 
defendant aided in the apprehension of a capital felon. State v. Ward, 64. 


§ 1312 (NCI4th). Capital sentencing proceeding; evidence of prior criminal 
record or other crimes 


There was no error in a first-degree murder resentencing hearing where the pros- 
ecutor, while cross-examining a psychiatrist, read from a report made by a Central 
Prison psychiatrist after defendant's first trial which contained a reference to the 
death row. State v. Spruill, 612. 


There was no error in a first-degree murder resentencing hearing from the intro- 
duction of photographs of the cellblock in which defendant had lived since 1985 and 
the argument that defendant was under a twenty-four hour watch in the most secure 
cellblock in the most secure prison in the State of North Carolina. Ibid. 
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§ 1315 (NCI4th). Capital sentencing proceeding; competence of evidence; 
aggravating and mitigating circumstances; character or 
reputation 


The trial court in a capital sentencing hearing did not err by permitting the State 
to ask defendant’s brother on cross-examination, “Your brother just won't work, will 
he?” where the witness answered that he would say defendant is sick. State v. Harris, 
129. 


§ 1316 (NCI4th). Capital sentencing proceeding; competence of evidence; 
prior criminal record or other crimes 


The prosecutor could properly cross-examine defendant's mother about defend- 
ant’s prior convictions to rebut his good character evidence offered in mitigation. 
State v. Ward, 64. 


The trial court did not err in a first-degree murder sentencing hearing by admit- 
ting testimony from defendant’s probation officer concerning drugs and testimony 
concerning incidents in which defendant had hit and spit on his girlfriend, been arrest- 
ed, and haggled with a courtroom deputy. State v. Carter, 569. 


§ 1320 (NCI4th). Capital sentencing proceeding; instructions; consideration 
of evidence 


There was no plain error in a first-degree murder sentencing hearing where the 
trial court did not instruct the jury that it could not consider the same evidence to find 
more than one aggravating circumstance, as it should have done, but defendant nei- 
ther objected to the instructions given nor requested limiting instructions and there 
was clearly sufficient, independent evidence to support each of the aggravating cir- 
cumstances in question. State v. Moseley, 1. 


§ 1323 (NCI4th). Instructions; aggravating and mitigating circumstances 
generally 


The trial court did not err by instructing the jury in a capital sentencing proceed- 
ing that it could exclude evidence of nonstatutory mitigating circumstances from its 
consideration if it deemed the evidence to have no mitigating value. State v. Ward, 64. 


The trial court did not err by instructing the jury that it could consider nonstatu- 
tory mitigating circumstances which it found to have mitigating value. State v. 
Harris, 129. 


The trial court.did not err during a first-degree murder sentencing hearing by 
instructing the jury that it “may” rather than “must” consider any mitigating circum- 
stances found by the jury. State v. Carter, 569. 


There was no plain error in a first-degree murder resentencing hearing where 
defendant contended that the court erred by instructing the jury that jurors could exer- 
cise their discretion in deciding whether to consider any mitigating circumstance 
found in Issue Two when answering Issues Three and Four. State v. Spruill, 612. 

There was no error in a first-degree murder resentencing hearing where the court 
combined aspects of defendant’s mitigating evidence when submitting nonstatutory 
mitigating circumstances. Ibid. 


§ 1324 (NCI4th). Aggravating and mitigating circumstances; list of issues 


The trial court did not err in a first-degree murder sentencing hearing by instruct- 
ing the jury that it was to continue to issue four if the mitigating circumstances were 
of equal weight to the aggravating circumstances. State v. Moseley, 1. 
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§ 1325 (NCI4th). Unanimous decision as to mitigating circumstances 


The trial court did not err by instructing the jury in a capital sentencing hearing 
that, in weighing the aggravating circumstances against the mitigating circumstances, 
each juror “may” consider any mitigating circumstance or circumstances that the juror 
determines to exist by a preponderance of the evidence. State v. Harris, 129. 


§ 1334 (NCI4th). Consideration of aggravating circumstances; notice 


The trial court properly denied defendant’s motion for a bill of particulars dis- 
closing the statutory aggravating circumstances on which the State intended to rely in 
seeking the death penalty. State v. Baker, 526. 


§ 1336 (NCI4th). Particular aggravating circumstances generally 


The trial court erred during a first-degree murder sentencing hearing by submit- 
ting to the jury the aggravating circumstance that defendant had previously been con- 
victed of another capital felony when defendant had pleaded guilty to first-degree 
murder in Virginia in 1973 and Virginia’s death penalty had been held unconstitutional 
in 1972. State v. Bunning, 483. 


§ 1337 (NCI]4th). Particular aggravating circumstances; previous conviction 
for felony involving violence 


The trial court’s instruction in a capital sentencing hearing that the jury should 
find the aggravating circumstance that defendant had previously been convicted for a 
felony involving violence if it found “that on or about the alleged date the defendant 
had been convicted of robbery and that the defendant killed the victim after he com- 
mitted robbery” was not improper in light of the court’s instruction in the previous sen- 
tence that defendant’s conviction must have been based on conduct that occurred 
before the events out of which the murder arose. State v. Harris, 129. 


There was no error in a first-degree murder sentencing hearing where the jury 
was permitted to find as separate aggravating circumstances that defendant had pre- 
viously been convicted of assault with a deadly weapon inflicting Serious injury and 
attempted second-degree sexual offense where defendant contended that both con- 
victions arose from the same course of conduct against one victim and that submis- 
sion of both was. redundant. State v. Moseley, 1. 


Evidence of defendant’s prior conviction for attempted second-degree rape con- 
sisting solely of the judgment against the defendant for that offense satisfies the 
State’s burden of proving the aggravating circumstance that the defendant had previ- 
ously been convicted of a felony “involving the use or threat of violence to the person.” 
Even if defendant’s prior convicticn could have been for having sexual intercourse 
with a person who was mentally defective, mentally incapacitated, or physically help- 
less as prohibited by G.S. 14-27.3(a)(2), additional evidence that violence or a threat of 
violence accompanied defendant's prior offense was not required because there is no 
“non-violent” rape or attempted rape under North Carolina law. State v. Holden, 394. 


§ 1339 (NCI4th). Particular aggravating circumstances; capital felony com- 
mitted during commission of another crime 
There was no error in a first-degree murder sentencing hearing where the trial 
court instructed the jury that it could consider as two aggravating circumstances that 
the murder was committed while defendant was engaged in a first-degree sexual 
offense and first-degree rape of the same victim. State v. Moseley, 1. 


The trial court did not err during a sentencing hearing for first-degree murder and 
attempted rape by submitting to the jury the aggravating circumstance that defendant 
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engaged in a course of conduct including other violent crimes and that the murder was 
committed during the course of an attempted rape. State v. Carter, 569. 


The trial court did not err in a first-degree murder sentencing hearing by submit- 
ting the aggravating circumstance that the murder was committed during an attempt- 
ed rape where defendant contended that there was no evidence of an initiation of 
sexual intercourse, forcible or otherwise, between defendant and the victim. State v. 
Carter, 569. 


§ 1343 (NCI4th). Particular aggravating circumstances; particularly heinous, 
atrocious, or cruel offense; instructions 


The aggravating circumstance that a murder was especially heinous, atrocious or 
cruel was not unconstitutional on its face or as applied, and there was sufficient evi- 
dence to warrant submitting the circumstance to the jury. State v. Moseley, 1. 


The especially heinous, atrocious, or cruel aggravating circumstance is not 
unconstitutionally vague. State v. Spruill, 612. 


§ 13845 (NCI4th). Consideration of aggravating circumstances; particularly 
heinous, atrocious, or cruel offense; evidence sufficient to 
support finding 


The trial court in a first-degree murder sentencing hearing did not err by sub- 
mitting the especially heinous, atrocious or cruel aggravating circumstance to the jury. 
State v. Carter, 569. 


§ 1347 (NCI4th). Particular aggravating circumstances; murder as course of 
conduct 


The course of conduct aggravating circumstance, G.S. 15A-2000(e)(11), is not 
unconstitutional. State v. Moseley, 1. 


The trial court did not err during a sentencing hearing for first-degree murder and 
attempted rape by submitting to the jury the aggravating circumstance that defendant 
engaged in a course of conduct including other violent crimes. State v. Carter, 569. 


§ 1348 (NCI4th). Consideration of mitigating circumstances; definition 


The trial court did not err in a first-degree murder resentencing hearing by deny- 
ing defendant’s request for an instruction defining “mitigation.” State v. Spruill, 612. 


§ 1354 (NCI4th). Particular mitigating circumstances generally 


The trial court erred by submitting an issues and recommendation form to the 
jury in a capital trial which permitted the jury to determine whether the two statutory 
mitigating circumstances, as well as the five nonstatutory mitigating circumstances, 
submitted to the jury had mitigating value. State v. Baker, 526. 


§ 13855 (NCI4th). Particular mitigating circumstances; lack of prior criminal 
activity 

The trial court erred by failing to properly submit the statutory mitigating cir- 
cumstance of “no significant history of prior criminal activity” to the jury in a capital 
sentencing proceeding where the court varied the language of this circumstance by 
submitting an issue as to whether “defendant has no record of criminal convictions,” 
and the jury’s consideration of this circumstance was limited to defendant’s criminal 
record and did not include his criminal history of threats and assaults against the vic- 
tim. State v. Baker, 526. 
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There was no plain error in a first-degree murder resentencing hearing where 
defendant contended that the court’s wording of its instruction on the statutory miti- 
gating circumstance that the defendant had no significant history of prior criminal 
activity expressed the court’s opinion by presenting the evidence in the light most 
favorable to the State. State v. Spruill, 612. 


§ 1357 (NCI4th). Particular mitigating circumstances; mental or emotional 
disturbance; instructions 


The trial court did not err by failing to submit to the jury the statutory mitigating 
circumstance that defendant was under the influence of mental or emotional disturb- 
ance when he committed a murder based on evidence that defendant had a history of 
drug addiction and that he smoked some amount of crack cocaine eight hours before 
the murder, and on the testimony of a psychiatrist tending to show that defendant was 
unable to control his drug habit or temper. State v. Ward, 64. 


There was no plain error in a first-degree murder resentencing hearing in the 
instructions on mental or emotional disturbance. State v. Spruill, 612. 


§ 1360 (NCI4th). Particular mitigating circumstances; impaired capacity of 
defendant; instructions 


The trial court did not err by refusing to submit the statutory impaired capacity 
mitigating circumstance to the jury in a first-degree murder sentencing hearing where 
the evidence tended to show that defendant historically abused drugs and that he had 
smoked an indeterminate amount of crack cocaine more than eight hours before the 
murder. State v. Ward, 64. 


There was no plain error in a first-degree murder resentencing hearing in the 
instructions on impaired capacity. State v. Spruill, 612. 


§ 1361 (NCI4th). Particular mitigating circumstances; impaired capacity of 
defendant; intoxication 


The trial court did not err by requiring the jury to find both that defendant was 
suffering from the disease of alcoholism and that he was intoxicated in order to find 
the impaired capacity mitigating circumstance. State v. Harris, 129. 


§ 1362 (NCI4th). Particular mitigating circumstances; age of defendant 


The trial court erred by failing to submit to the jury in a capital sentencing pro- 
ceeding the statutory mitigating circumstance of defendant's age at the time of the 
crime where defendant was thirty-nine years old but presented the testimony of a clin- 
ical psychologist that defendant’s mental age was ten years and that his problem- 
solving skills were closer to those of a ten-year-old child than to those of a person in 
his thirties. State v. Holden, 394. 


The trial court did not err in a first-degree murder resentencing hearing by failing 
to submit the mitigating circumstance of defendant’s age. State v. Spruill, 612. 


§ 1363 (NCI4th). Other mitigating circumstances arising from the evidence 


The trial court in a first-degree murder sentencing hearing did not err by refusing 
to submit as possible nonstatutory mitigating circumstances that defendant’s capacity 
to make and carry out plans on the day of the crime was impaired and that the influ- 
ence of drugs greatly affected defendant’s participation in the crime. State v. Ward, 
64. 
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The trial court did not err by refusing to allow defendant to present evidence in 
a capital sentencing proceeding concerning the life sentence received by a co- 
participant for the same murder and to submit this proposed circumstance to the jury. 
Ibid. 


The trial court did not err in a first-degree murder resentencing hearing where 
defendant argued that the court failed to submit that defendant had no prior felony 
involvement. State v. Spruill, 612. 


The trial court did not err in a first-degree murder resentencing hearing by 
instructing the jurors that it was for them to determine whether the nonstatutory mit- 
igating circumstances in fact possessed mitigating value. Ibid. 


§ 1373 (NCI4th). Death penalty held not excessive or disproportionate 


A sentence of death for a first-degree murder was not imposed under the 
influence of passion, prejudice, or any other arbitrary factor, the aggravating circum- 
stances were supported by the evidence, and the death sentence was not dispropor- 
tionate. State v. Moseley, 1. 


A sentence of death imposed upon defendant for first-degree murder was not dis- 
proportionate where the jury found defendant guilty upon theories of lying in wait, 
premeditation and deliberation, and felony murder, the murder was committed to rob 
the victim, and defendant did not demand the victim’s possessions but simply started 
shooting when the victim got out of her truck after she arrived home with the proceeds 
from a small convenience store the victim owned. State v. Ward, 64. 


A sentence of death imposed upon defendant for first-degree murder was not dis- 
proportionate where defendant was convicted on the basis of both premeditation and 
deliberation and felony murder, defendant and his accomplice stabbed the victim in 
the back while on his boat, robbed him and threw the victim overboard, and the vic- 
tim later died from loss of blood. State v. Harris, 129. 


A death sentence for first-degree murder was not disproportionate. State v. 
Carter, 569; State v. Spruill, 612. 


DECLARATORY JUDGMENT ACTIONS 


§ 26 (NCI4th). Awarding of costs; interest 


The trial court did not abuse its discretion by apportioning the costs of a declara- 
tory judgment action in which statutes were held to be unconstitutional equally 
between plaintiff city and each defendant. City of New Bern v. New Bern-Craven 
Co. Bd. of Educ., 430. 


EVIDENCE AND WITNESSES 


§ 84 (NCI4th). Relevancy of evidence; relation of evidence to facts in issue 


Questions concerning whether defendant’s father abandoned him, when defend- 
ant’s drug use began, the nature of the area where the murder-robbery in question 
occurred, and the reasons the victim’s husband was in jail were not material to any 
issue in this murder and armed robbery case and were properly excluded. State v. 
Harris, 211. 


§ 116 C(NCI4th). Evidence incriminating persons other than accused; evi- 
dence creating inference or conjecture; remoteness 

The trial court did not err in a prosecution in which defendant was convicted of 

first-degree murder, first-degree rape, and first-degree sexual offense by refusing to 
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admit testimony that the victim was assaulted by someone other than defendant on the 
night she was murdered. State v. Moseley, 1. 


§ 175 (NCI4th). Facts indicating premeditation and deliberation 


Evidence of a rifle telescope was relevant and admissible in a first-degree murder 
trial to show that defendant and a co-participant armed themselves to hit a distant tar- 
get at night in low light and thus that defendant premeditated and deliberated the 
killing. State v. Ward, 64. 


§ 184 (NCI4th). Facts indicating intent in homicide cases 


Evidence that a murder victim’s husband was incarcerated on felony drug 
charges on the night of the murder was not relevant to show that defendant did not 
have the specific intent to kill the victim but went to the victim’s home to steal 
cocaine. State v. Ward, 64. 


§ 213 (NCH4th). Events prior to crime 


The trial court did not err in a prosecution in which defendant was convicted for 
first-degree murder, first-degree rape, and first-degree sexual offense by allowing a 
witness to testify that he contacted law enforcement officers after seeing on television 
that defendant had been charged with another murder to say that he had seen defend- 
ant dancing with the victim on the night she disappeared at the same club from which 
the other victim had disappeared. State v. Moseley, 1. 


§ 254 (NCI4th). Collateral source rule; workers’ compensation 


There was no prejudicial error in the exclusion of evidence of Virginia workers’ 
compensation payments from a negligence action arising from an accident involving a . 
pedestrian and two vehicles. Evidence of out-of-state workers’ compensation pay- 
ments is admissible in actions against third parties, but there was no prejudice from 
the exclusion of that evidence in this case. Frugard v. Pritchard, 508. 


§ 263 (NCI4th). Character or reputation of persons other than witness, gen- 
erally; defendant 


The trial court did not err in a first-degree murder prosecution by excluding evi- 
dence tending to show that defenclant played with younger children where defendant 
contended that the jury should be allowed to infer from this that he was immature. 
State v. Huggins, 494. 


§ 284 (NCH4th). Character or reputation of persons other than witness; spe- 
cific acts of victim to prove self-defense 


The trial court did not err in a noncapital first-degree murder prosecution by sus- 
taining the State’s objection to cross-examination of a prosecution witness concerning 
the character of the deceased where there was no showing that defendant had knowl- 
edge of the witness’s opinion of the victim’s dangerousness. State v. Watson, 168. 


§ 305 (NCI4th). Other crimes, wrongs, or acts; similarity of modus operandi 
or mode of operation 


The trial court did not err in a prosecution for a first-degree murder committed in 
1989 by admitting evidence of an assault committed by defendant in 1981, when he was 
thirteen, where there were unusual facts and strikingly similar acts in both crimes so 
as to permit admission of the 19&1 assault for purposes of proving identity. State v. 
Carter, 569. 
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§ 315 (NCI4th). Other crimes, wrongs, or acts; to show identity of defendant; 
rape and other sex offenses 


The trial court did not err in a prosecution for attempted rape and first-degree 
murder by admitting evidence of another rape to which defendant pled guilty. State v. 
Carter, 569. 


§ 318 (NCI4th). Other crimes, wrongs, or acts; to show identity of defendant; 
homicide offenses 


The trial court did not err in a prosecution which resulted in convictions for first- 
degree murder, first-degree rape, and first-degree sexual offense by admitting evidence 
of another murder of which defendant was convicted where the evidence was highly 
probative of the identity of the murderer and of the existence of a plan and common 
modus operandi and the trial court repeatedly gave limiting instructions to the jury. 
State v. Moseley, 1. 


The trial court did not err in a first-degree murder prosecution by allowing evi- 
dence of a prior shooting involving defendants where the evidence was offered under 
G.S. 8C-1, Rule 404(b) to prove the identity of the assailants in this shooting. State v. 
Abrahan, 315. 


The trial court did not err in a murder and assault prosecution where defendant 
Cureton contended that he was unfairly prejudiced by the amount of time the State 
devoted to developing a prior shooting incident. Ibid. 


§ 345 (NCI4th). Other crimes, wrongs, or acts; to show intent; rape and other 
sex offenses 


The trial court did not err in a prosecution for attempted rape and first-degree 
murder by admitting evidence of another rape to which defendant pled guilty. State v. 
Carter, 569. 


§ 353 (NCI4th). Other crimes, wrongs, or acts; homicide; concealment of 
other crimes as motive 


The trial court did not err in a prosecution in which defendant was convicted of 
first-degree murder, first-degree rape, and first degree sexual offense by admitting tes- 
timony of defendant’s prior sexual assault on another victim to show that defendant 
knew from past experience that he would suffer the consequences if his victim were 
left alive. State v. Mosely, 1. 


§ 370 (NCI4th). Other crimes, wrongs, or acts; to show common plan, scheme, 
or design; rape and other sex offenses involving adult victim 


The trial court did not err in a prosecution in which defendant was convicted of 
first-degree murder, first-degree rape, and first-degree sexual offense by admitting the 
testimony of defendant’s ex-wife that defendant had anally assaulted her during their 
marriage where, although there are dissimilarities, the similarities tend to support a 
reasonable inference that defendant committed the assaults on both women and the 
probative value of the similarities was sufficient to outweigh the risk of unfair preju- 
dice to defendant. State v. Moseley, I. 


The trial court did not err in an attempted rape and first-degree murder prosecu- 
tion by admitting evidence of another rape to show identity on the theory of common 
scheme or plan. State v. Carter, 569. 
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§ 419 (NCI4th). Hypnotically refreshed identification testimony 


Testimony by a witness that he was “positive” and had “no doubt whatsoever” 
that he saw defendant with the victim on the morning the victim was murdered did not 
violate the ban on hypnotically refreshed testimony where it referred to facts the wit- 
ness related before his hypnotic session. State v. Baker, 526. 


§ 664 (NCI4th). Ruling on objections; effect of trial court’s revision of ruling 


Exceptions to the exclusion of competent testimony became immaterial when the 
trial judge subsequently revised his ruling and admitted the testimony. State v. Bell, 
363. 


§ 701 (NCI4th). Limitation of evidence; content or sufficiency of limiting 
instruction 


There was no error in a first-degree murder and attempted rape prosecution 
where the court admitted evidence of a prior assault and defendant contended that the 
court improperly instructed the jury as to the purpose of the evidence by failing to 
specify the charged offense for which the evidence could be considered. State v. 
Carter, 569. 


There was no error in a prosecution for attempted rape and first-degree murder 
in the trial court’s limiting instruction on evidence of another rape. Ibid. 


§ 760 (NCH4th). Cure of prejudicial error by admission of other evidence; vic- 
tim’s character, lifestyle, or other personal matters 


There was no prejudicial error in a first-degree murder prosecution where a psy- 
chologist was not allowed to testi*y that a person with the deceased’s blood alcohol 
level would be more irritable and more prone to act on emotions where there was tes- 
timony that the deceased was a violent man and wild when drinking. State v. 
Bunning, 483. 


§ 761 (NCI4th). Cure of prejudicial error by admission of other evidence; 
miscellaneous evidence; substantially similar evidence 
admitted without objection 


There was no prejudicial error in a prosecution for murder and multiple assaults 
where, assuming that out-of-court statements were inadmissible hearsay because they 
went so far beyond the witness’ in-court testimony as not to be corroborative, there 
was no prejudice because the other evidence established clearly and overwhelmingly 
that either defendant Cureton or defendant Abraham, acting in concert with the other, 
shot and killed one victim as he attempted to flee. State v. Abraham, 315. 


There was no prejudice in a first-degree murder prosecution from the court’s 
exclusion of testimony concerning a bullet mark on the porch of the apartment where 
the killing occurred and the direction from which the bullet came where there was 
other testimony to the same effect and there was nothing particularly significant about 
the direction from which the shots were fired. State v. Perry, 457. 


§ 876 (NCI4th). Hearsay; to show state of mind, plan, motive, knowledge, and 
the like of victim 
The trial court did not err in a first-degree murder resentencing hearing by admit- 


ting hearsay statements of the victim relating to her state of mind. State v. Spruill, 
612. 
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§ 963 (NCI4th). Statements for purposes of medical diagnosis or treatment; 
admissibility where alleged purpose of treatment was trial 
preparation 


Defendant’s statements to a psychiatrist were made in preparation for his murder 
trial and were thus not admissible under the medical diagnosis or treatment exception 
to the hearsay rule. State v. Harris, 211. 


§ 981 (NCI4th). Exceptions to hearsay rule; declarant unavailable 


There was no error in a first-degree murder prosecution where the court deter- 
mined that a witness from defendant’s first trial was unavailable where the witness 
had been hospitalized in a psychiatric wing after she testified at the prior trial and told 
the judge that she did not want to testify and would refuse to do so if ordered. State 
v. Carter, 569. 


§ 1006 (NCH4th). Residual exception to hearsay rule generally 


The trial court’s conclusion that a murder victim’s statements to six witnesses 
concerning defendant’s threats and her fear of defendant possessed circumstantial 
guarantees of trustworthiness was supported by the court's findings. State v. Baker, 
526. 


§ 1007 (NCI4th). Residual exception to hearsay rule; necessity that declarant 
be unavailable 


The trial court made a sufficient preliminary finding that a declarant (a murder 
victim) was unavailable to testify for the admission under Rule 804 of hearsay testi- 
mony by various witnesses who related statements of the victim about threats defend- 
ant made against her and her fear of him. State v. Baker, 526. 


§ 1025 (NCI4th). Statements against penal interest generally 


Defendant’s statements to a psychiatrist were not admissible as statements 
against penal interest, even if defendant may assert his own unavailability, where the 
only additional incriminating information in the statements served merely to reduce 
defendant’s potential criminal liability. State v. Harris, 211. 


§ 1070 (NCI4th). Flight as implied admission; sufficiency of evidence to sup- 
port instructions 


There was sufficient evidence in a prosecution in which defendant was convict- 
ed of first-degree murder, first-degree rape, and first-degree sexual offense to instruct 
the jury on flight. State v. Moseley, 1. 


The evidence in a prosecution for first-degree murder, conspiracy to commit mur- 
der, and burglary supports a finding by the jury that defendant was in flight, and the 
pattern jury instruction on flight was a correct statement of law. State v. Wilson, 244. 


The trial court did not err in a noncapital first-degree murder prosecution by 
instructing the jury on flight as evidence of guilt. State v. Watson, 168. 


The evidence was sufficient to support an instruction on flight in a prosecution 
for murder and assault where both defendants were seen by an officer walking away 
from the scene shortly after the shooting occurred; defendants detoured across a park- 
ing lot as the officer approached; defendants denied hearing any shooting and contin- 
ued to walk away; and defendant Cureton was arrested three weeks later after an offi- 
cer found him hiding in a closet underneath a pile of clothing. State v. Abraham, 315. 
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§ 1248 (NCI4th). Confessions and other inculpatory statements; warnings as 
to rights; necessity that warnings be repeated in particular 
situations 


Where defendant had been properly advised of his Miranda rights and had assert- 
ed his right to counsel twelve hours before he initiated communications with the sher- 
iff, the sheriff was not required to again advise defendant of his Miranda rights before 
interrogating him, and defendant’s subsequent confession to the sheriff was not inad- 
missible because the sheriff failed to ask defendant if he wanted a lawyer at that time. 
State v. Harris, 129. 


§ 1255 (NCI4th). Confessions and other inculpatory statements; invocation 
of right to counsel; post-invocation communication initi- 
ated by defendant 


Defendant initiated further communication with the sheriff after he had earlier 
asserted his right to counsel, and his confession to the sheriff was admissible in this 
capital trial, where defendant’s brother visited him in jail and then went to the sheriff's 
office and told the sheriff that defendant wanted to talk with him. State v. Harris, 
129. 


§ 1298 (NCI4th). Waiver of constitutional rights; nervousness or other emo- 
tional disturbance 


The trial court did not err in a first-degree murder prosecution by not suppress- 
ing defendant’s statement to an officer where a psychiatrist testified concerning 
defendant’s history of manic episodes but could not give an opinion as to whether 
defendant understood his rights at the time he gave his inculpatory statement to the 
officer, and a nurse who saw defendant several hours after he was arrested testified 
that he was upset, tense, and nervous and in her opinion delusional and could not have 
understood his rights, but also testified that he was able to understand the questions 
asked of him and that he responded in a reasonable manner to those questions. State 
v. Perry, 457. 


§ 1422 (NCI4th). Introduction of real evidence; necessity of establishing 
relevance 


Assuming that the trial court in a murder-robbery trial erred by admitting walkie- 
talkies, a crowbar, a rifle scope, ammunition, and a rifle found in defendant’s apart- 
ment because these items were not linked to the crimes charged, there is no 
reasonable possibility that the admission of these items affected the outcome of the 
trial. State v. Harris, 211. 


§ 1688 (NCI4th). Photographs of victims prior to crime 


A photograph of a murder victim wearing his police uniform and standing in front 
of a patrol car was not introduced merely to inflame the passions of the jury but was 
properly admitted to illustrate a detective’s testimony concerning the size and weight 
of the victim to show that a much larger man attacked the victim and knocked him 
down and defendant then shot and killed him. State v. Bell, 363. 


§ 1693 (NCI¥4th). Photographs of homicide victims, generally 


The trial court did not abuse its discretion in a prosecution which resulted in con- 
victions for first-degree murder, first-degree rape, and first-degree sexual offense by 
admitting photographs and slides into evidence during the guilt-innocence phase and 
the sentencing phase where there was no evidence that the photographs were used 
excessively and solely to arouse the passions of the jury. State v. Moseley, 1. 
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There was no plain error in a prosecution in which defendant was convicted of 
first-degree murder, first-degree rape, and first-degree sexual offense in the trial 
court’s failure to give a limiting instruction on the use of photographs of the victim in 
another trial in which defendant was also convicted. Ibid. 


The trial court did not err in a first-degree murder prosecution by admitting two 
black and white photographs of the victim’s fatal wound. State v. Huggins, 494. 


§ 1694 (NCI4th). Photographs of homicide victims; location and appearance 
of victim’s body 


There was no plain error in an attempted rape and first-degree murder prosecu- 
tion in the admission of photographs of the victim and the scene where the pho- 
tographs were used to illustrate the pathologist’s testimony concerning wounds on the 
body, the cause of death, and the crime scene. State v. Carter, 569. 


§ 1994 (NCI4th). Parol or extrinsic evidence affecting writings; contracts, 
leases, and agreements generally 


The language of a lease was not ambiguous and the superior court was not in 
error in excluding evidence of negotiations or representations made by either party 
prior to the execution of the lease. IRT Property Co. v. Papagayo, Inc., 293. 


§ 2047 (NCI4th). Opinion testimony by lay persons generally 


An SBI agent’s testimony, in response to an inquiry as to why a State’s witness 
was a Suspect for only a short time, that the witness had no motive for the murder was 
admissible under Rule 701 as an inference rationally based on the perception of the 
witness and helpful to the determination of a fact in issue. State v. Baker, 526. 


§ 2170 (NCI4th). Basis for expert’s opinion; necessity of actual knowledge or 
assumed facts 


There was no error in a noncapital first-degree murder prosecution where 
defendant contended that an SBI agent’s expert testimony on gunshot residue analysis 
amounted to an opinion based on an assumed fact unsupported by evidence, but his 
opinion was that his findings were consistent with the victim raising his hand in 
response to the attack and was not based on any assumed fact. State v. Watson, 168. 


§ 2211 (NCI4th). DNA analysis 


The trial court did not err in a prosecution in which defendant was convicted of 
first-degree murder, first-degree rape, and first-degree sexual offense by allowing an 
SBI serologist to testify that DNA testing excluded two individuals as donors of the 
semen found in the victim where the agent testified that DNA samples were taken from 
the victim's former boyfriend, her friend’s boyfriend, and defendant, that DNA analy- 
sis excluded the other two men, and that defendant’s DNA profile matched on five of 
the six autorads analyzed. State v. Moseley, 1. 


§ 2241 (NCI4th). Opinion testimony by experts; health matters; conclusion 
based on other than own observation; statements of patient 


Where a forensic psychiatrist who examined defendant to determine his compe- 
tency to stand trial for first-degree murder stated his opinion that defendant suffered 
from possible alcohol or drug addiction, the trial court erred by refusing to permit 
defendant to elicit testimony by the psychiatrist that defendant reported to him that he 
was a drug abuser and was unable to remember what happened the night of the crime 
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in order to show the basis for the psychiatrist’s opinion, but this error was harmless. 
State v. Ward, 64. 


Assuming that statements defendant made to a psychiatrist should have been 
admitted in defendant’s trial for first-degree murder, armed robbery and conspiracy to 
murder to show the basis for the psychiatrist’s expert opinion regarding defendant’s 
mental disorders, defendant was not prejudiced by the exclusion of those statements. 
State v. Harris, 211. 


§ 2264 (NCI4th). Particular subjects of expert testimony; opinion as conclu- 
sion on ultimate issue to be determined 


The trial court did not err in a prosecution in which defendant was convicted of 
first-degree murder, first-degree rape, and first-degree sexual offense by allowing the 
pathologist who performed the autopsy of the victim in another trial in which defend- 
ant was also convicted to testify that that victim’s wounds were torture wounds and 
characteristic of overkill. State v. Moseley, 1. 


§ 2302 (NCI4th). Expert testimony; specific intent; malice; premeditation 


Opinion testimony by a psychiatrist that defendant could not premeditate and 
deliberate was properly excluded because it relates to a legal standard. State v. 
Harris, 211. 


§ 2477 (NCI4th). Exclusion or sequestration of witnesses; generally; discre- 
tion of trial court 


The trial court did not err by failing 1o find a violation of its sequestration order 
based on the prosecutor's alleged joint pretrial conferences with witnesses where the 
order contemplated nothing more than the sequestration of witnesses during their tes- 
timony. State v. Abraham, 315. 


§ 2522 (NCI4th). Psychiatric examination of witness 


The trial court did not err in a prosecution for murder and assault by denying 
defendant Cureton’s request to have a State’s witness undergo a mental examination. 
State v. Abraham, 315. 


§ 2877 (NCH4th). Cross-examination in particular prosecutions; homicide 


The State’s cross-examination in a murder trial of defendant’s son concerning his 
use of marijuana and defendant's wife concerning her knowledge of her son’s involve- 
ment with illegal drugs was not ar. attempt to impeach the character of the witnesses 
for truthfulness in violation of Rule 608(b) but was properly permitted under Rule 
611(b) to rebut defendant’s contention that he went to the crime scene to confront the 
State’s informant about his attempts to lure defendant’s son into using and selling 
drugs rather than to steal drugs from the victim and the informant. State v. Bell, 363. 


§ 2878 (NCI4th). Cross-examination in particular actions or prosecutions; 
drug prosecutions 


The trial] court did not err in a prosecution for first-degree murder, conspiracy to 
commit murder, and first-degree burglary by prohibiting defendant from introducing 
evidence regarding his presence in Warren County where one of the State’s theories 
was that defendant came down from New York to orchestrate a drug ring in North Car- 
olina and defendant complains that he was not allowed to elicit testimony that defend- 
ant had relatives in Warren County. State v. Wilson, 244. 
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§ 2916 (NCI4th). Impeachment of credibility; cross-examination; scope and 
extent 


There was no error in a first-degree murder and attempted rape sentencing hear- 
ing where defendant contended that the court erred by permitting the State to cross- 
examine his psychologist beyond the scope of direct examination. State v. Carter, 
569. 


§ 2986 (NCI4th). Witnesses subject to impeachment generally 


The trial court did not err in a prosecution for assault and murder by not allow- 
ing the defendant to question one of the victims regarding charges against him which 
had been the subject of a plea arrangement. State v. Abraham, 315. 


§ 3015 (NCI4th). Scope of inquiry when witness admits conviction; on cross- 
examination 


The trial court properly restricted defendant’s cross-examination of the State’s 
key witness about his prior convictions for breaking and entering and larceny to the 
time and place of the convictions and the penalties imposed thereon. State v. Bell, 
363. 


§ 3018 (NCI4th). Impeachment of credibility; criminal charges 


The trial court did not err in a prosecution for murder and multiple assaults by 
not allowing defendant to impeach a victim by having him admit that a charge of lar- 
ceny of an automobile was dismissed pursuant to a plea to a drug offense, by not 
allowing defendant to question the victim about a pending warrant for his arrest for 
possession of a firearm without a license, or by sustaining the State’s objection when 
trial counsel asked another State’s witness whether there were any charges pending 
against him when counsel interviewed him. State v. Abraham, 315. 


§ 3032 (NCI4th). Impeachment of credibility; specific instances of conduct; 
actions involving fraud, trickery, deceit, or cheating others 
generally 


While the trial court should have permitted defendant to cross-examine a State’s 
witness in a murderrobbery trial concerning an attempt by the witness to lure an 
acquaintance from his home so his accomplices could break into and steal property 
from the residence in order to show the propensity of the witness to deceive and 
defraud others, the exclusion of this testimony was not prejudicial error. State v. 
Bell, 363. 


§ 3052 (NCI4th). Impeachment of credibility; specific instances of conduct; 
drug use or addiction 


The State’s cross-examination of defendant’s son concerning his use of marijuana 
and defendant's wife concerning her knowledge of her son’s involvement with illegal 
drugs was not an attempt to impeach the character of the witnesses for truthfulness in 
violation of Rule 608(b) but was properly permitted under Rule 611(b) to rebut 
defendant’s contention that he went to the crime scene to confront the State’s infor- 
mant about his attempts to lure defendant's son into using and selling drugs rather 
than to steal drugs from the victim and the informant. State v. Bell, 363. 


§ 3054 (NCI4th). Impeachment of credibility; specific instances of conduct; 
drug possession 
The trial court did not err by refusing to permit defendant to question a State’s 
witness in a murder-robbery tria] about several prior unrelated acts of misconduct 
involving possession of marijuana. State v. Bell, 363. 
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§ 3039 (NCI4th). Impeachment of credibility; specific instances of conduct; 
larceny 


The trial court did not err by refusing to permit defendant to question the State's 
witness in a murder-robbery trial about several prior unrelated acts of misconduct 
involving larceny. State v. Bell, 363. 


§ 3090 (NCI4th). Proof of inconsistent statements by other witnesses; mater- 
ial matter 


Testimony by a medical examiner that she heard second hand from a deputy that 
a neighbor of the victim told the deputy that he heard between three and five gunshots 
on the night of a murder was inadrnissible to prove a prior inconsistent statement by 
the neighbor. State v. Ward, 64. 


HOMICIDE 


§ 86 (NCI4th). Self-defense; effect of aggression or provocation by defend- 
ant generally 


A defendant charged with felony murder, as the aggressor in the underlying 
felony, forfeits his right to claim self-defense absent a reasonable basis for the jury to 
disbelieve evidence of the underlying felony, a showing that defendant clearly articu- 
lated his intent to withdraw, or a showing that the dangerous situation no longer exist- 
ed. State v. Bell, 363. 


§ 237 (NCI4th). Sufficiency of evidence of first-degree murder; prior alter- 
cations, threats, and the like, along with other evidence 


The evidence was sufficient to sustain defendant’s conviction of first-degree mur- 
der where it tended to show that defendant and the victim fought earlier in the 
evening, defendant followed the victim to continue the fight, and the victim had turned 
his back to defendant and was walking away from him when defendant shot the vic- 
tim. State v. Ross, 280. 


The State’s evidence, including prior threats, was sufficient to support defend- 
ant’s conviction of first-degree murder of his estranged wife after kidnapping her from 
the convenience store she managed. State v. Baker, 526. 


§ 245 (NCI4th). Sufficiency of evidence; manner of proving premeditation 
and deliberation; circumstantial evidence 


Defendant in a noncapital first-degree murder prosecution was not entitled to an 
instruction on second-degree murder on the theory that his intoxication negated the 
elements of premeditation and deliberation and that the jury was free to disregard the 
evidence of premeditation and deliberation because it was entirely circumstantial. 
State v. Herring, 271. 


§ 252 (NCI4th). First-degree murder; sufficiency of evidence; malice, 
premeditation and deliberation; statements and actions 
after killing 


The trial court did not err in a first-degree murder prosecution by denying 
defendant’s motion to dismiss the charge of first-degree murder due to insufficient evi- 
dence of premeditation and deliberation where defendant’s statements to the effect 
that he shot the victim to retaliate for the victim’s earlier threats to the defendant’s 
brother were clearly sufficient evidence from which the jury reasonably could have 
inferred that the defendant intertionally killed the victim after premeditation and 
deliberation. State v. Perry, 457. 
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§ 257 (NCI4th). First-degree murder; sufficiency of evidence of malice, pre- 
meditation, and deliberation; where defendant took weapon 
with apparent intent to use weapon 


The trial court did not err in a noncapital first-degree murder prosecution by 
denying defendant’s motion to dismiss for lack of evidence showing premeditation and 
deliberation where defendant argued that all of the evidence showed that his intent to 
kill the victim was formed under the influence of the provocation of the quarrel with 
the victim where defendant procured a gun before the argument ensued. State v. 
Watson, 168. 


The evidence in a first-degree murder prosecution was sufficient to support the 
trial court’s instruction on premeditation and deliberation where it tended to show 
that defendant carried a pistol with him to a meeting with the victim and readied the 
weapon for firing, defendant intended to rob the victim of marijuana, and defendant 
shot the victim after his accomplice knocked the victim to the ground. State v. Bell, 
363. 


§ 262 (NCI4th). Sufficiency of evidence; what constitutes murder in perpe- 
tration of felony; unbroken chain of events 


The trial court did not err by submitting to the jury first-degree murder based on 
felony murder where defendant was seen shooting at one man and a different person 
was killed. State v. Abraham, 315. 


§ 315 (NCI4th). Sufficiency of evidence; voluntary manslaughter; effect of 
matters in mitigation; self-defense, heat of passion, and the 
like 

The trial court did not err in a first-degree murder prosecution by not instructing 
the jury on voluntary manslaughter where the victims’ actions did not rise to the level 

of provocation which would render the mind incapable of cool reflection. State v. 

Huggins, 494. 


§ 371 (NCI4th). Suffiency of evidence; accessory before the fact 


There was sufficient evidence of accessory before the fact to murder. State v. 
Wilson, 244. 


Convictions for conspiracy to commit murder and for first-degree murder by 
being an accessory did not merge because the same evidence was used to prove both 
offenses because each offense contained an essential element not a part of the other. 
Ibid. 


§ 374 (NCI4th). Sufficiency of evidence; acting in concert; conspiracy; first- 
degree murder 


Convictions for conspiracy to commit murder and for first-degree murder by 
being an accessory did not merge because the same evidence was used to prove both 
offenses because each offense contained an essential element not a part of the other. 
State v. Wilson, 244. 


The trial court did not err by denying defendant Abraham’s motion to dismiss for 
insufficient evidence; since the evidence supports the guilt of both defendants as to all 
of the felonious assaults, it makes no difference which of the felonious assaults is the 
underlying felony or which defendant actually fired the fatal shots or whether defend- 
ants intended that Gaddy be killed. State v. Abraham, 315. 
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§ 384 (NCI4th). Suffiency of evidence to establish self-defense and defense 
of others; fear of death or great bodily harm 


The trial court did not err in a noncapital first-degree murder prosecution by 
denying defendant’s motion to dismiss on the ground that the State failed to prove that 
defendant did not act in self-defense. State v. Watson, 168. 


§ 393 (NCI4th). Sufficiency of evidence to establish defenses; intoxication 


The trial court did not err in a noncapital first-degree murder prosecution by 
refusing to submit voluntary intoxication to the jury where the evidence shows that 
defendant may have been intoxicated but does not show that he was utterly incapable 
of forming a deliberate and premeditated purpose to kill. State v. Herring, 271. 


§ 432 (NCI4th). Instructions; presumption or inference of unlawfulness and 
malice; use of deadly weapon generally 


The trial court properly instructed the jury that it could infer that a killing was 
unlawful and committed with malice if it found that defendant intentionally inflicted a 
wound upon the victim with a deadly weapon that proximately caused the victim’s 
death. State v. Bell, 363. 


§ 470 (NCH4th). Instructions; burden of proof; intoxication 


The trial court did not err in a first-degree murder prosecution by not giving the 
proffered pattern jury instruction on the burden of proof and reasonable doubt. State 
v. Hamilton, 193. 


§ 476 (NCI4th). Propriety of instructions on intent 


The trial court did not err by instructing the jury that it must find that defendant 
formed the intent to kill the victim over some period of time, however short, in order 
to find defendant guilty of first-degree murder based upon premeditation and deliber- 
ation. State v. Bell, 363. 


§ 478 (NCI4th). Propriety of instructions on transferred intent 


The failure to submit a first-degree murder case to the jury on a transferred intent 
theory was not detrimental to defendant where the felony murder theory upon which 
the case was submitted was fully supported by the evidence. State v. Abraham, 315. 


§ 489 (NCI4th). Instructions on premeditation and deliberation; use of 
examples in instructions 


Even if the trial court instructed on several circumstances from which premedi- 
tation and deliberation could be inferred which were not supported by the evidence, 
defendant failed to object to the instruction given, and the instruction was not plain 
error. State v. Bell, 363. 


§ 490 (NCI4th). Necessity of instruction on mental condition or disorder in 
relation to premeditation and deliberation 


The trial court did not err in a first-degree murder prosecution by instructing the 
jury on premeditation, intent to kill, and deliberation conjointly, rather than separate- 
ly, when charging with regard to voluntary intoxication and diminished mental capac- 
ity. State v. Hamilton, 193. 
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§ 493 (NCI4th). Instructions; premeditation and deliberation; lack of just 
cause, excuse, or justification 


There was no plain error in a noncapital prosecution for first-degree murder by 
instructing the jury that premeditation and deliberation could be inferred from certain 
circumstances, including the victim’s lack of provocation. State v. Watson, 168. 


§ 495 (NCI4th). Instructions; anger, passion, and the like where killing was 
product of premeditation and deliberation 


The trial court did not err in a first-degree murder prosecution by not instructing 
on second-degree murder where defendant contended that the evidence tended to 
show that he acted in extreme anger and that his actions were provoked by the acts of 
the victim and his companions, but the evidence would not support a reasonable find- 
ing that his faculties or ability to reason were disturbed to the point of negating his 
ability to premeditate or deliberate. State v. Perry, 457. 


§ 497 (NCI4th). Instructions; felony murder rule generally 


The trial court properly instructed that the jury could consider only an attempt- 
ed armed robbery charge as the underlying felony for felony murder and did not per- 
mit the jury to consider a conspiracy charge as the underlying felony. State v. Bell, 
363. 


§ 520 (NCH4th). Instructions; second-degree murder; intent to kill 


The trial court did not err in a first-degree murder prosecution by not instructing 
on second-degree murder where the evidence did not support a reasonable finding that 
defendant only intended to frighten the victim. State v. Perry, 457. 


§ 555 (NCI4th). Instructions; second-degree murder as lesser included 
offense of first-degree murder; effect of evidence indicating 
lack of premeditation and deliberation 


The trial court did not err in a first-degree murder prosecution by not giving an 
instruction on second-degree murder where defendant argued that he lacked the men- 
tal capacity to form a premeditated and deliberate specific intent to kill due to his 
mental illness. State v. Perry, 457. 


§ 566 (NCI4th). Voluntary manslaughter as lesser-included offense of homi- 
cide; effect of self-defense 


A defendant on trial for first-degree murder was not entitled to an instruction on 
voluntary manslaughter based on imperfect self-defense where the undisputed evi- 
dence showed that defendant shot the unarmed victim in the back as the victim was 
walking away from defendant and fired three more shots into the victim as the victim 
lay prone and unable to defend himself. State v. Exxum, 297. 


§ 583 (NCI4th). Instructions; acting in concert 


There was no plain error in the trial court’s instructions on acting in concert in a 
first-degree murder and assault prosecution where defendant Cureton was convicted 
of feloniously assaulting with a deadly weapon with intent to kill the victim Hardin, 
convicted of the same crime against the victim Foster on a theory of acting in concert 
with defendant Abraham, and convicted of first-degree felony murder of the victim 
Gaddy. State v. Abraham, 315. 

The trial court did not err in a first-degree murder prosecution by instructing the 
jury on acting in concert where defendant’s brother testified that when he was threat- 
ened the defendant and Scottie Thompson appeared on the scene and began to shoot 
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at his assailants in a concerted effort to protect him; either the defendant or Scottie 
Thompson fired the fatal bullets; and evidence that Thompson disposed of the defend- 
ant’s weapon after the killing also tended to show that the defendant was acting in con- 
cert with Thompson. State v. Perry, 457. 


§ 588 (NCI4th). Instructions on imperfect self-defense 


The triai court did not err in a first-degree murder prosecution by not instructing 
on voluntary manslaughter based on imperfect defense of another. State v. Perry, 
457. 


§ 589 (NCI4th). Instructions; defenses; perfect self-defense 


The trial court did not err in failing to instruct the jury on the State’s burden of 
proof with regard to self-defense in. a first-degree murder trial where all of the evi- 
dence tended to show that the victim was unarmed and walking away from defendant 
when defendant shot him in the back. State v. Ross, 280. 


§ 612 (NCI4th). Instructions; apprehension of death or great bodily harm; 
existence of necessity to take life; reasonableness of 
apprehension generally 


The trial court did not err in a first-degree murder prosecution by not instructing 
the jury that it could find that decedent’s hands were a deadly weapon. State v. 
Bunning, 483. 


§ 615 (NCI4th). Instructions; self-defense; effect of honest but unreason- 
able belief regarding necessity to kill 


There was no plain error in a noncapital first-degree murder prosecution in which 
self-defense was an issue where the trial court charged the jury in terms of defendant’s 
belief in a need to kill, rather than in terms of his belief in a need to use deadly force. 
State v. Watson, 168. 


§ 620 (NCI4th). Instructions; self-defense; aggression or provocation by 
defendant generally 


The trial court did not err by instructing the jury that the defense of self-defense 
was unavailable to defendant if the jury concluded that defendant killed the victim in 
the perpetration of a felony where the evidence tended to show that defendant was the 
aggressor in that he and an accomplice went to the crime scene to rob the victim and 
another person of marijuana. State v. Bell, 363. 


§ 622 (NCI4th). Instructions; self-defense; determination of whether 
defendant was aggressor 


There was sufficient evidence that defendant was the aggressor to support the 
trial court's instruction in a first-degree murder case that defendant may not claim self- 
defense if the jury finds defendant was the aggressor in the encounter leading to the 
fatal shooting. State v. Bell, 363. 


§ 625 (NCI4th). Instructions; self-defense; effect of withdrawal from com- 
bat; notice 


The evidence did not require the trial court in a first-degree murder case to give 
defendant’s requested self-defense instruction that “as long as a person keeps his gun 
in his hand prepared to shoot, the person opposing him is not expected or required to 
accept any Statement indicative of an intent to discontinue the assault.” State v. Bell, 
363. 
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§ 628 (NCI4th). Instructions; self-defense; amount of force used; jury 
question 


The evidence in a prosecution for first-degree murder of an undercover police 
officer presented a question for the jury as to whether defendant used excessive force 
so that the trial court properly instructed the jury that, if it found defendant to have 
used excessive force in defending himself, he was entitled, at most, to the defense of 
imperfect self-defense. State v. Bell, 363. 


§ 635 (NCI4th). Instructions; self-defense; duty to retreat; right to stand 
ground generally 


The trial court did not err in a noncapital first-degree murder prosecution by fail- 
ing to instruct ex mero motu that a person who is without fault and who reasonably 
believes that an attack is being made with felonious intent has no duty to retreat where 
the evidence was that the victim quit the argument and returned to his vehicle, defend- 
ant left his vehicle, walked to the victim’s car and began shooting, and the evidence 
revealed no attack or attempted attack by the victim. State v. Watson, 168. 


§ 727 (NCI4th). Propriety of additional punishment for underlying felony as 
independent criminal offense on conviction for felony mur- 
der; merger 


Where a defendant is convicted of first-degree murder based upon both premed- 
itation and deliberation and felony murder, the underlying felony does not merge with 
the murder conviction and the trial court is free to impose a sentence thereon. State 
v. Bell, 363. 


INDICTMENT, INFORMATION, AND CRIMINAL PLEADINGS 


§ 54 (NCI4th). Variance; place; persons and names 


The trial court was without authority to allow an amendment to an indictment to 
change the name of the victim where one of the victims of a shooting apparently gave 
a false name to officers and that name was used on the indictment. State v. Abraham, 
315, 


INDIGENT PERSONS 


§ 21 (NCI4th). Supporting services; medical experts 


The trial court did not err in a prosecution for first-degree murder, first-degree 
rape, and first-degree sexual offense by denying defendant’s motion for funds to 
employ a pathologist to assist in his defense where the pathologist who had performed 
the autopsy in this case in Stokes County also supervised an autopsy in Forsyth Coun- 
ty and testified in the Forsyth County case as to the similarities between the two cases. 
State v. Moseley, 1. 


§ 24 (NCI4th). Supporting services; other experts 


The trial court did not err in a first-degree murder prosecution by denying 
defendant Cureton’s motion for an expert in eyewitness identification where defend- 
ant failed to show how an expert would have assisted him materially. State v. 
Abraham, 315. 
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§ 80 (NCI4th). Effect of erroneous excusal of prospective juror 

Assuming the trial court erred by excusing for cause a prospective juror who 
stated he had negative feelings toward the district attorney but could apply the law 
fairly, a juror who indicated he knew defendant but could give the State and defendant 
a fair trial, and a juror who stated he did not want to spend the time necessary for a 
first-degree murder trial, defendant failed to show he was prejudiced thereby where he 
evidenced his satisfaction with the empaneled jury by failing to exhaust his peremp- 
tory challenges. State v. Harris, 211. 


§ 103 (NCI4th). Examination of veniremen individually or as group; seques- 
tration of venire; generally 
The trial court did not err in a first-degree murder resentencing hearing by deny- 
ing defendant’s motion for individual jury voir dire. State v. Spruill, 612. 


§ 111 (NCI4th). Examination of veniremen individually or as group; seques- 
tration of venire; prejudice resulting from exposure to pre- 
trial publicity 

The trial court did not err by denying defendant’s motion for sequestration and 
individual voir dire of prospective jurors in a capital trial because of widespread pre- 

trial publicity about the case. State v. Ward, 64. 

The trial court did not err by failing to allow defendant to individually question 
each prospective juror during voir dire in a capital trial with respect to pretrial pub- 

licity. State v. Bell, 363. 


§ 114 (NCI4th). Motion for sequestration and individual voir dire to give 
fair trial in capital cases 
The trial court did not err by denying defendant’s motion for sequestration and 
individual voir dire of prospective jurors in a capital trial on the ground that the Eighth 
and Fourteenth Amendments required individual voir dire to ensure the sincerity of 
the responses of potential jurors with respect to their capital punishment views. State 
v. Ward, 64. 


§ 127 (NCI4th). Voir dire examination; questions relating to juror’s qualifi- 
cations, personal matters, and the like generally 
The trial court did not err during jury selection for a first-degree murder prose- 
cution by sustaining an objection to defendant’s question as to whether any of the 
jurors had taken classes in psychology and psychiatry. State v. Bunning, 483. 


§ 132 (NCI4th). Voir dire examination; questions relating to ability to be 
fair and follow court’s instructions 
It was not improper for the prosecutor to ask prospective jurors in a capital trial 
whether they could give defendant, the victim’s family, and the State a fair trial. State 
v. Bell, 363. 


§ 141 (NCI4th). Voir dire examination; parole procedures 

There was no error in jury selection for a first-degree murder resentencing hear- 
ing where the trial court denied defendant’s motion to permit questioning of prospec- 
tive jurors on their beliefs about parole eligibility. State v. Spruill, 612. 
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§ 145 (NCI4th). Voir dire examination; in relation to case involving capital 
punishment generally 


The trial court did not err in a first-degree murder prosecution by making state- 
ments which defendant says diminished the responsibility of each individual member 
of the jury to make an individual decision but the court was correcting an impression 
which could have been left by defendant’s question that a prospective juror alone had 
to determine defendant’s fate. State v. Bunning, 483. 


There was no error during jury selection for a first-degree murder resentencing 
hearing where defendant on appeal addressed an argument to the voir dire of a par- 
ticular juror but did not include an assignment of error, assigned error to two others 
but did not include an argument, and the court granted challenges for cause for all 
three. State v. Spruill, 612. 


§ 148 (NCI4th). Propriety of prohibiting voir dire or inquiry into attitudes 
toward capital punishment 


There was no prejudicial error in a first-degree murder prosecution where the 
trial court forbade defendant from asking a prospective juror whether he or she could 
’ think of circumstances under which he or she would not impose the death penalty, but 
defendant peremptorily challenged the prospective jurors to whom the question was 
addressed and was allowed to ask the other jurors whether they would automatically 
vote for the death penalty and whether they would vote for life if they felt the evidence 
did not warrant death. State v. Bunning, 483. 


§ 150 (NCI4th). Propriety of rehabilitating jurors challenged for cause due 
to opposition to death penalty 


The trial court did not err in a first-degree murder resentencing hearing by deny- 
ing defendant the right to examine each juror challenged by the State during death 
qualification. State v. Spruill, 612. 


§ 154 (NCI4th). Propriety of nondeath qualifying questions 


The trial court did not err by refusing on two occasions to permit defense coun- 
sel to ask prospective jurors in a capital trial whether they understood that “our law. 
only requires you to consider the death penalty.” State v. Ward, 64. 


§ 183 (NCI4th). Challenges for cause; generally 


The trial court did not err in a trial in which defendant was convicted of a first- 
degree murder, first-degree rape, and first-degree sexual offense in failing to excuse 
prospective jurors for cause where defendant contended that answers on voir dire 
revealed that jurors held views that would substantially impair their ability to follow 
the jury instructions and the law. State v. Moseley, 1. 


§ 197 (NCI4th). Challenges for cause; physical or mental infirmity 


The trial court did not err in a first-degree murder prosecution by excusing for 
cause a prospective juror who was in her eighth month of pregnancy and who had indi- 
cated that she could go into labor if the trial lasted more than two weeks. State v. _ 
Carter, 569. 


§ 201 (NCI4th). Challenges for cause; prejudice and bias; preconceived opin- 
ions generally 

The trial court did not err in a first-degree murder prosecution in its examination 

of a potential juror, by excusing that potential juror, or by denying defendant the 
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opportunity to rehabilitate the juror where the juror stated that defendants’ failure to 
testify might prejudice them in her deliberation. State v. Abraham, 315. 


There was no error during jury selection for a first-degree murder resentencing 
hearing where defendant argued that the court showed partiality during jury selection 
in denying his motions to excuse for cause prospective jurors after questions regard- 
ing crime and the death penalty. State v. Spruill, 612. 


§ 202 (NCI4th). Challenges for cause; effect of preconceived opinions, preju- 
dices, or pretrial publicity 

The trial court did not abuse its discretion in a prosecution in which defendant 
was convicted for first-degree murder, first-degree rape, and first-degree sexual 
offense by not excusing two prospective jurors for cause on its own motion where one 
recalled seeing in the paper that defendant had previously been tried in Forsyth Coun- 
ty and another initially indicated that he would vote for the death penalty if the jury 
found defendant guilty. State v. Moseley, 1. 


§ 203 (NCI4th). Challenges for cause; preconceived opinions or pretrial pub- 
licity; where juror indicated ability to be fair and impartial 


The trial court did not err in a prosecution in which defendant was convicted of 
first-degree murder, first-degree rape, and first-degree sexual offense by limiting the 
scope of defendant’s voir dire questions concerning the extent of jury exposure to pre- 
trial publicity and the content of the information heard by the jurors. State v. 
Moseley, 1. 


§ 205 (NCI4th). Challenges for cause; family, social, business, and profes- 
sional relationships generally; acquaintance or friendship 


The trial court did not abuse its discretion in a prosecution in which defendant 
was convicted of first-degree murder, first-degree rape, and first-degree sexual offense 
by limiting defendant’s voir dire of a prospective juror who had indicated that he was 
a neighbor of the victim’s family. State v. Moseley, 1. 


The trial court did not err in a first-degree murder prosecution by excusing for 
cause two prospective jurors after making its own inquiry of them and deciding that 
they could not be fair and impartial because of their prior acquaintance with defend- 
ant or a relative of defendant. State v. Carter, 569. 


§ 219 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; necessity that juror be able to follow trial court’s 
charge and state law 


The trial court did not err in excusing a prospective juror for cause in a capital 
trial where the juror’s responses show that if the recommendation were for death, she 
could not fulfill a juror’s duty to state this when polled. State v. Baker, 526. 


§ 223 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; application of Witherspoon decision 


Since defendant was not sentenced to death, he was not harmed by any improp- 
er exclusion of jurors on the basis of their death penalty views. State v. Harris, 211. 


§ 226 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; rehabilitation of jurors 


The trial court did not err by excusing for cause in a capital trial prospective 
jurors who stated that they would be unable to vote for the death penalty but that they 
could follow the law as to sentence recommendation without affording defendant the 
opportunity to question them. State v. Ward, 64. 
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§ 232 (NCI4th). Constitutionality of death qualification of juries 


The practice of death qualifying the jury did not violate defendant’s right to a fair 
trial. State v. Harris, 211. 


§ 258 (NCI4th). Use of peremptory challenge to exclude on basis of race; 
effect of some blacks not being peremptorily challenged by 
State, along with other circumstances 


Defendant failed to make a prima facie showing of racial discrimination in the 
State’s exercise of a peremptory challenge to remove a black male juror from the jury 
in defendant's trial for first-degree murder where the prosecutor accepted two black 
females for the jury and did not exercise any other peremptory challenges. State v. 
Ross, 280. 


§ 259 (NCI4th). Sufficiency of evidence to show racial discrimination in use 
of peremptory challenges 


The evidence in a first-degree murder prosecution was not sufficient to show 
racial discrimination by the prosecution in the use of peremptory challenges during 
the jury selection. State v. Spruill, 612. 


§ 260 (NCI4th). Peremptory challenges; effect of racially neutral reasons for 
exercising challenges 


There was no error during jury selection in a first-degree murder prosecution 
where the defendant contends that the State exercised its peremptory challenges to 
exclude black jurors on the basis of race, but the prosecutor voluntarily gave reasons 
for the dismissal of each of the jurors in question, so that the question of whether 
defendant has made a prima facie showing of discrimination need not be addressed, 
and the State’s excusal of the jurors was based on race-neutral reasons that were clear- 
ly supported by the individual jurors’ responses during voir dire. State v. Carter, 569. 


KIDNAPPING AND FELONIOUS RESTRAINT 


§ 21 (NCI4th). Confinement, restraint, or removal for purpose of doing . 
serious bodily harm to or terrorizing person 


The evidence was sufficient to support defendant’s conviction for first-degree 
kidnapping because it supported an inference that defendant forcibly removed the vic- 
tim from the convenience store she managed and restrained her for many hours for the 
purpose of killing her. State v. Baker, 526. 


LANDLORD AND TENANT 


§ 12 (NCI4th). Use and enjoyment or premises; particular uses employed 
by tenant 
The words “shopping center,” “mall,” and “Galleria” in the portions of the lease 


describing the premises do not unambiguously refer to areas which contain only retail 
establishments, as defendant contended. IRT Property Co. v. Papagayo, Inc. 293. 


YY 4 
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§ 195 (NCI4th). Instructions to jury; misdemeanor larceny as lesser in- 
cluded offense of felonious larceny 


The trial court did not err in a prosecution for felonious larceny by not instruct- 
ing on misdemeanor larceny when the only evidence of the value of the stolen truck 
indicated that it was worth more than the threshold amount for felonious larceny. 
State v. Huggins, 494. 


RAILROADS 


§ 13 (NCHth). Abandonment of rights of way 


The first sentence of G.S. 1-44.2(b), which creates a conclusive presumption that 
the title to land underlying an abandoned railroad easement vested in the adjacent 
property owner if no contrary claim of good and valid title was filed by another per- 
son within the statutory one-year period, is unconstitutional as applied against record 
title holders in possession because it does not provide notice, an opportunity to be 
heard, and just compensation before divesting owners of a valuable property interest. 
McDonald’s Corp. v. Dwyer, 445. 


RAPE AND ALLIED OFFENSES 


§ 147 (NCI4th). Lack of consent 


The trial court did not err by failing to dismiss a first-degree rape charge where 
defendant conceded that the pathologist found sperm in the victim’s vagina but 
defendant contended that the murder of the victim raises no more than a conjecture 
that any sexual conduct was nonconsensual where there was evidence that the victim 
was beaten while she was alive and the jury could reasonably infer that she was forced 
to have sexual intercourse against her will. State v. Moseley, 1. 


ROBBERY 


§ 55 (NCH4th). Sufficiency of evidence of common law robbery generally; 
to submit to jury 


The State’s evidence was sufficient to support defendant’s conviction of common 
law robbery where $2,500 was missing from the convenience store managed by 
defendant’s estranged wife after he abducted and killed his wife. State v. Baker, 526. 


§ 84 (NCH4th). Sufficiency of evidence; attempted armed robbery generally 


The evidence was sufficient to support defendant’s conviction of attempted 
armed robbery of an undercover police officer who proposed to sell marijuana to 
defendant. State v. Bell, 363. 


SOCIAL SERVICES AND PUBLIC WELFARE 


§17(NCI4th). Aid to families with dependent children; eligibility for 
benefits 


The policy of the N. C. Division of Social Services under the AFDC program which 
requires that a needy caretaker relative and all needy children, siblings and non-sib- 
lings, when living in the same household, be included in the same AFDC assistance unit 
does not contravene federal availability statutes and regulations or federal regulations 
that mandate equitable treatment for AFDC recipients. Morrell v. Flaherty, 230. 
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§ 92 (NCI4th). Intangible personal property 


The North Carolina intangibles tax levied on corporate stock pursuant to G:S. 
105-203 does not violate the Commerce Clause of the U.S. Constitution because the 
statute taxes more heavily stock of corporations doing business outside North Carolli- 
na. Fulton Corp. v. Justus, 472. 


UTILITIES 


§ 117 (NCI4th). Rates for electric power sold by small power producers to 
public utilities 

The Utilities Commission’s disallowance of $1.39 million in expenses for capaci- 
ty payments for the Ultra Cogen cogeneration projects did not violate the Public Util- 
ity Regulatory Policies Act to the extent it only excluded the amount above avoided 
costs. State ex rel. Utilities Comm. v. N.C. Power, 412. 

It was not unreasonable in a general rate case involving the purchase of power 
from a cogenerator by NC Power for the North Carolina Utilities Commission to use a 
competitive bidding measure in determining avoided costs. Ibid. 


§ 154 (NCI4th). Ratemaking; current revenue and operating expenses 


The North Carolina Utilities Commission properly disallowed expenses for unrea- 
sonably high payments to a cogenerator. State ex rel. Utilities Comm. v. N.C. 
Power, 412. 

The Utilities Commission did not err in a general rate making case involving Vir- 
ginia Electric and Power Company, which operates as North Carolina Power in North 
Carolina, by excluding $28,000 in officers’ salaries. Ibid. 


WORD AND PHRASE INDEX 


ABANDONED RAILROAD 
EASEMENT 


Presumption of title in adjoining owners, 
McDonald’s Corp. v. Dwyer, 445. 


ACCESSORY 


To murder, State v. Wilson, 244. 


ACTING IN CONCERT 


First-degree murder, State v. Herring, 
271; State v. Abraham, 315. 


Instructions, State v. Abraham, 315. 


AFDC BENEFITS 


Siblings and non-siblings as one assist- 
ance unit, Morrell v. Flaherty, 23). 


AGE 


Low mental age of defendant, State v. 
Holden, 394. 


AGGRAVATING FACTORS AND 
CIRCUMSTANCES 


Ambiguous instruction on conviction of 
felony involving violence, State v. 
Harris, 129. 


Denial of bill of particulars, State v. 
Baker, 526. 


Heinous, atrocious, or cruel murder, 
State v. Carter, 569. 


Inducement of others and position of 
leadership, State v. Wilson, 244. 


Murder committed while engaged in sex- 
ual offense and rape, State v. 
Moseley, 1. 


Offenses committed to disrupt and hin- 
der law enforcement, State v. Wilson, 
244, 

Previous felonies involving violence, 
State v. Moseley, 1. 

Prior capital felony in Virginia, State v. 
Bunning, 483. 

Proof of prior attempted second-degree 


rape by judgment, State v. Holden, 
394, 


AGGRAVATING FACTORS AND 
CIRCUMSTANCES—Continued 


Use of elements of offense, State v. 
Wilson, 244. 


AIR CONDITIONING COMPRESSOR 


Serious injury from, State v. Ramseur, 
502. 


ALLOCUTION 


Motion granted but forgotten, State v. 
Moseley, 1. 


AMMUNITION 


Failure to link to crimes charged, State 
WY. Harris, 211. 


ANGER 


Insufficient to reduce first-degree murder 
to second degree, State v. Perry, 457. 


ARGUMENT OF COUNSEL 


Attack on psychologists’ testimony, 


State v. Spruill, 617. 


Biblical reference, State v. Bunning, 
483. 


Characterizations of defendant, State v. 
Spruill, 612. 

Comparing defendant to Hilter, State v. 
Wilson, 244. 

Credibility of prosecutor and witnesses 
not argued, State v. Bunning, 483. 

Death penalty as deterrent, State v. 
Ward, 64. 


Defendant’s case as ingenuity of counsel, 
State v. Ward, 64. 


Defendant's failure to produce forecasted 
evidence, State v. Ward, 64. 


Defense strategy as ingenuity of counsel, 
State v. Harris, 211. 


Effect of killing upon victim’s family, 
State v. Bell, 363. 


Facts about victim and victim’s family, 
State v. Ward, 64. 
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ARGUMENT OF COUNSEL— 
Continued 


Facts in opening statement unsupported 
by evidence, State v. Harris, 211. 


Failure to offer certain mitigating evi- 
dence, State v. Harris, 129. 


Inaccurate basis for expert opinion, 
State v. Harris, 129. 


Life sentence like slap on wrist, State v. 
Harris, 129. 


Mitigating circumstances limited by 
imagination, State v. Harris, 129. 


Opinion on credibility of witness, State 
v. Harris, 129. 


References to defendant as “cold- 
blooded murderer” and “doper,” State 
v. Harris, 211. 


References to victim and community, 
State v. Moseley, 1. 


Shooting victim down just like dog, State 
v. Harris, 211. 


Statement about defendant’s probation, 
State v. Harris, 129. 


Sympathy for victim and family, State v. 
Ward, 64. 

ASSAULT 

Serious injury from air conditioning com- 
pressor, State v. Ramseur, 502. 

ATTEMPTED RAPE 


Proof of aggravating circumstance by 
judgment, State v. Holden, 394. 


AVOIDED COSTS 


Cogeneration projects, State ex rel. 
Utilities Comm. v. N.C. Power, 412. 


BILL OF PARTICULARS 


Aggravating circumstances, State v. 
Baker, 526. 


BOARD OF EXAMINERS OF 
ELECTRICAL CONTRACTORS 


Hearing of charges against contractor, 
Bryant v. State Bd. of Examiners of 
Electrical Contractors, 288. 


WORD AND PHRASE INDEX 


BUILDING CODES 


Transfer of responsibility from city to 
county, City of New Bern v. New 
Bern-Craven Co. Bd. of Educ., 430. 


CAPITAL SENTENCING HEARING 


Prior crimes rebutting good character, 
State v. Ward, 64. 


Prior incidents rebutting good character, 
State v. Carter, 569. 


Reference to prior death sentence, State 
v. Spruill, 612. 


Reference to secure cell block, State v. 
Spruill, 612. 


Question about defendant’s refusal to 
work, State v. Harris, 129. 


Refusal to testify at codefendant’s trial, 
State v. Ward, 64. 


CEMETERY 


Presence of body required, State v. 
Phipps, 305. 


CHALLENGES FOR CAUSE 


Trial court not partisan, State v. Spruill, 
612. 


CLOSING ARGUMENT 


See Argument of Counsel this Index. 


COGENERATION PROJECTS 


Avoided costs, State ex rel. Utilities 
Comm. v. N.C. Power, 412. 


CONFESSIONS 


Additional Miranda warnings unneces- 
sary, State v. Harris, 129. 


Communication initiated by defendant 
after asserting right to counsel, State 
v. Harris, 129. 


Mental capacity of defendant, State v. 
Perry, 457. 


CONSPIRACY 


No merger with accessory before fact, 
State v. Wilson, 244. 


WORD AND PHRASE INDEX 


CONSPIRACY—Continued 


To commit armed robbery, State v. Bell, 
363. 


CONTESTED CASE HEARING 


Permit to operate rock quarry, North 
Buncombe Assn. of Concerned 
Citizens v. N.C. Dept. of E.H.N.R., 
302. 


Time for filing petition, House of Rae- 
ford Farms v. State ex rel. Envir. 
Mgmt. Comm., 262. 


CONTINUANCE 

Newspaper article about codefendant’s 
conviction, State v. Ward, 64. 

CORPORATE STOCK 

Intangibles tax constitutional, Fulton 
Corp. v. Justus, 472. 

COURSE OF CONDUCT 

Murder and attempted rape, State v. 
Carter, 569. 

CROSS-EXAMINATION 


Drug use by defendant’s son, State v. 
Bell, 363. 


Fraud and deceit by witness, State v. 
Bell, 363. 


Psychologist’s opinion, State v. Carter, 
569. 

DEATH ROW 

Reference in psychiatrist’s report, State 
v. Spruill, 612. 

DEATH SENTENCE 


Not disproportionate, State v. Moseley, 
1; State v. Ward, 64; State v. Harris, 
129. 


DNA TESTING 


Exclusion of two others, State v. 


Moseley, 1. 
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EFFECTIVE ASSISTANCE 
OF COUNSEL 


Motion determined without hearing, 
State v. Harris, 129. 


ELECTRIC RATES 
Avoided costs, State ex rel. Utilities 
Comm. v. N.C. Power, 412. 


Officers’ salaries, State ex rel. Utilities 
Comm. v. N.C. Power, 412. 


ELECTRICAL CONTRACTOR 


Right to hearing of charges against, 
Bryant v. State Bd. of Examiners of 
Electrical Contractors, 288. 


EX PARTE COMMUNICATION 

Bailiff retrieving question by jury, State 
v. Watson, 168. 

EXPERT 

On identification not appointed, State v. 
Abraham, 315. 

EXPRESSION OF OPINION 


Court’s inquiries about relevancy of evi- 
dence, State v. Harris, 129. 


Judge turning back during defendant’s 
testimony, State v. Spruill, 612. 


(Questioning of expert witness at resen- 
tencing, State v. Spruill, 612. 


EX-WIFE 


Testimony regarding defendant's sexual 
acts, State v. Moseley, 1. 


FELONY MURDER 


Assault on one victim, murder of another, 
State v. Abraham, 315. 


Forfeiture of self-defense claim, State v. 
Bell, 363. 


FIRST-DEGREE MURDER 


Defendant leaving nightclub with victim, 
State v. Moseley, 1. 
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FIRST-DEGREE MURDER— 
Continued 


Diminished capacity and intoxication, 
State v. Hamilton, 1; State v. 
Herring, 271. 


Evidence of prior murder, State v. 
Moseley, 1. 


Imperfect defense of another, State v. 
Perry, 457. 


Killing of estranged wife, State v. Baker, 
526. 


No prior hostility, State v. Huggins, 494. 
Shooting victim in back, State v. Ross, 


280. 
FLIGHT 
Evidence sufficient for instruction, State 
v. Wilson, 244; State v. Abraham, 315. 
FRAUD AND DECEIT 
Cross-examination of witness, State v. 
Bell, 363. 
GUNSHOT RESIDUE ANALYSIS 


Basis for opinion, State v. Watson, 168. 


HANDS 


As deadly weapon, State v. Bunning, 
483. 


HEARSAY 
Finding of unavailability of victim, State 
v. Baker, 526. 


Medical diagnosis exception inapplicable 
to trial preparation, State v. Harris, 
211. 


Victim’s state of mind, State v. Spruill, 
612. 


HYPNOSIS 


Identification testimony not result of, 
State v. Baker, 526. 


IDENTIFICATION OF DEFENDANT 


Testimony not hypnotically refreshed, 
State v. Baker, 526. 


WORD AND PHRASE INDEX 


IMPEACHMENT OF WITNESSES 

Dismissed charges and warrants, State 
v. Abraham, 315. 

INDICTMENT 

Amendment to change victim’s name, 
State v. Abraham, 315. 

INDIGENT DEFENDANT 


Funds for pathologist denied, State v. 
Moseley, 1. 


Identification expert not appointed, 
State v. Abraham, 315. 


INDIVIDUAL VOIR DIRE 

Denied, State v. Ward, 64; State v. 
Spruill, 612. 

INTANGIBLES TAX 

No violation of Commerce Clause, 
Fulton Corp. v. Justus, 472. 

INTENT TO KILL 

Drug charges against victim’s husband 
irrelevant, State v. Ward, 64. 

ISSUES AND RECOMMENDATION 
FORM 


Mitigating value of statutory circum- 
stances, State v. Baker, 526. 


JUDGE 

Turning back during testimony, State v. 
Spruill, 612. 

JURY 


Bailiff retrieving question from, State v. 
Watson, 168. 


Use of transcripts, State v. Abraham, 
315. 


JURY ARGUMENT 


See Argument of Counsel this Index. 


WORD AND PHRASE INDEX 


JURY POLL 


Combining of State v. 


Ramseur, 502. 


charges, 


JURY SELECTION 
Ability to give defendant, family and 
State fair trial, State v. Bell, 363. 


Acquaintance with defendant or relative, 
State v. Carter, 569. 


Classes in psychology or psychiatry, 
State v. Bunning, 483. 


Excusal for death penalty views without 
questioning by defendant, State v. 
Ward, 64. 


Excusal for negative feelings about pros- 
ecutor, State v. Harris, 211. 


Individual voir dire denied, State v. 
Ward, 64; State v. Bell, 363. 


Juror excusal for death penalty views not 
prejudicial where life sentence given, 
State v. Harris, 211. 


Limiting questions to neighbor of victim, 
State v. Moseley, 1. 


Parole questions not permitted, State v. 
Spruill, 612. 


Pregnant juror excused, State v. Carter, 
569. 


Prosecutor’s identification of victim’s 
family, State v. Bell, 363. 


Questioning by represented defendant 
not permitted, State v. Bell, 363. 


Refusal to return death penalty if polled, 
State v. Baker, 526. 


Sequestration denied, State v. Ward, 64. 
Understanding about consideration of 


death penalty, State v. Ward, 64. 
KIDNAPPING 
Removal and restraint to kill victim, 
State v. Baker, 526. 
LEASE 
Change of shopping area to offices, IRT 
Property Co. v. Papagayo, Inc., 293. 
LIFE SENTENCE 


Juror excusal for death penalty views not 
prejudicial, State v. Harris, 211. 


1089 


LOCAL ACTS 


Transfer of building code responsibility 
from city to county, City of New Bern 
v. New Bern-Craven Co. Bd. of 
Educ., 430. 


MATURITY LEVEL 


Of defendant State v. 


Huggins, 494. 


excluded, 


MEDICAL DIAGNOSIS EXCEPTION 


Inapplicable to trial preparation, State v. 
Harris, 211. 


MENTAL AGE 


Mitigating circumstance, State  v. 


Holden, 394. 


MENTAL CAPACITY 


Defendant’s waiver of rights, State v. 
Perry, 457. 


MISTRIAL 


Emotional outburst by victim’s husband, 
State v. Ward, 64. 


Profane outburst by defendant, State v. 
Ward, 64. 


MITIGATING CIRCUMSTANCES 


Argument that limited only by imagina- 
tion, State v. Harris, 129. 


Combined, State v. Spruill, 612. 
Finding of mitigating value, State v. 


Ward, 64; State v. Harris, 129; State 
v. Spruill, 612. 


Impaired capacity not shown, State v. 
Ward, 64. 

Improper submission of no significant 
criminal history, State v. Baker, 526. 

Influence of drugs, State v. Ward, 64. 

Instruction defining mitigation denied, 
State v. Spruill, 612. 

Instruction requiring alcoholism and 
intoxication for impaired capacity, 
State v. Harris, 129. 
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MITIGATING CIRCUMSTANCES— 
Continued 


Instruction using “may,” State v. Harris, 
129; State v. Carter, 569. 


Life sentence of codefendant, State v. 
Ward, 64. 


Low mental age of defendant, State v. 
Holden, 394. 


Mental disturbance and impaired capac- 
ity, State v. Spruill, 612. 


Mental or emotional disturbance not 
shown, State v. Ward, 64. 


Mitigating value of statutory circum- 
stances, State v. Baker, 526. 


No prior criminal activity, State v. 
Spruill, 612. 


Peremptory instruction on emotional dis- 
turbance required, State v. Holden, 
394. 


Value of, State v. Spruill, 612. 


MOTION FOR APPROPRIATE 
RELIEF 


Determination without hearing, State v. 
Harris, 129. 


OTHER CRIMES 
Admissible to prove identity, intent, and 
common plan, State v. Carter, 569. 


Limiting instruction, State v. Carter, 
569. 
Similar murder, State v. Moseley, 1. 


OVERKILL 


Opinion of pathologist, 
Moseley, 1. 


State v. 


PATHOLOGIST 

Appointment denied for indigent defend- 
ant, State v. Moseley, 1. 

PENAL INTEREST 

Defendant’s statements to psychiatrist, 
State v. Harris, 211. 

PEREMPTORY CHALLENGES 


Racial discrimination not shown, State 
v. Ross, 280; State v. Carter, 569; 
State v. Spruill, 612. 


WORD AND PHRASE INDEX 


PEREMPTORY INSTRUCTION 


Emotional disturbance mitigating cir- 
cumstance, State v. Holden, 394. 


PHOTOGRAPHS 


Cellblock of defendant being resen- 
tenced, State v. Spruill, 612. 

Murdered undercover officer in uniform, 
State v. Bell, 363. 

Murder victim’s wounds, State v. 
Huggins, 494; State v. Carter, 569. 
Two victims to show commission by 

same person, State v. Moseley, 1. 


POLLING OF JURY 


Combining of State v. 


Ramseur, 502. 


charges, 


PREMEDITATION AND 
DELIBERATION 


Conjoint instructions as to intoxication, 
State v. Hamilton, 193. 

Expert opinion excluded, State v. 
Harris, 211. 

Instruction on circumstances permitting 
inference, State v. Bell, 363. 

Killing of undercover officer, State v. 
Bell, 363. 

Quarrel with victim insufficient to 
negate, State v. Watson, 168. 

Rifle telescope admissible, State v. 
Ward, 64. 


Shooting victim in back, State v. Ross, 
280. 


PRIOR INCONSISTENT 
STATEMENT 


Second-hand 
Ward, 64. 


information, State v. 


PRIOR MISCONDUCT 


Cross-examination of witness 
allowed, State v. Bell, 363. 


not 


PRIOR OFFENSES 


Rebuttal of character evidence, State v. 
Ward, 64. 


WORD AND PHRASE INDEX 


PRIOR SHOOTING 

Admissible to show identity, State v. 
Abraham, 315. 

PRO SE 

Required inquiry, State v. Carter, 569. 


PSYCHIATRIST 


Conversations with defendant showing 
opinion basis, State v. Ward, 64. 


Defendant’s statements admissible to 
show opinion basis, State v. Ward, 64; 
State v. Harris, 211. 


PSYCHOLOGISTS 


Prosecutor's argument concerning, State 
v. Spruill, 612. 


RAILROAD EASEMENT 


Abandoned, presumption of title in 
adjoining owners, MeDonald’s Corp. 
v. Dwyer, 445. 


RAPE 


Lack of consent, State v. Moseley, 1. 


No non-violent rape in this state, State v. 
Holden, 394. 


REASONABLE DOUBT 


Instruction using moral certainty and 
substantial misgiving, State _ v. 
Bunning, 483; State v. Baker, 526. 


REBUTTAL TESTIMONY 


Why witness eliminated as suspect, 
State v. Baker, 526. 


RIFLE TELESCOPE 


Admissibility to show premeditation and 
deliberation, State v. Ward, 64. 


Failure to link to crimes charged, State 
v. Harris, 211. 


ROBBERY 


Common law robbery of estranged wife, 
State v. Baker, 526. 
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ROCK QUARRY 


Permit to operate, North Buncombe 
Assn. of Concerned Citizens v. N.C. 
Dept. of E.H.N.R., 302. 


SELF-DEFENSE 


Defendant as aggressor in felony murder, 
State v. Bell, 363. 


Excessive force as Jury question, State v. 
Bell, 363. 


Fear of death or great bodily harm, State 
v. Watson, 168. 


Honest but unreasonable belief in need to 
kill, State v. Watson, 168. 


[Imperfect self-defense not shown, State 
v. Exxum, 297. 


[Instruction not required, State v. Ross, 
280. 


[Instruction on defendant as aggressor 
supported by evidence, State v. Bell, 
363. 


[Instruction on withdrawal by aggressor 
not required, State v. Bell, 363. 

SENTENCING 

See Capital Sentencing Hearing this 
Index. 

SEQUESTRATION OF WITNESSES 

Pretrial meeting not violation, State v. 
Abraham, 315. 

SEVERANCE 


Murder and assault by two defendants, 
State v. Abraham, 315. 


STATEMENTS AGAINST PENAL 
INTEREST 


Defendant’s statements to psychiatrist, 
State v. Harris, 211. 


THREATS 


Circumstantial guarantees of trustworthi- 
ness of declarant, State v. Baker, 526. 


Hearsay statements by murder victim, 
State v. Baker, 526. 
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TORTURE VOLUNTARY INTOXICATION 


Opinion of pathologist, State  v. | Evidence insufficient, State v. Herring, 
Moseley, 1. 271. 
Instructions, State v. Hamilton, 193. 
UNAVAILABLE WITNESS 


Mental illness, State v. Baker, 526; VOLUNTARY MANSLAUGHTER 


State v. Carter, 569. Imperfect self-defense requiring instruc- 
Murder victim, State v. Baker, 526. tion not shown, State v. Exxum, 297. 
VENUE 

WITNESSES 


Change for pretrial publicity denied, eee 
State v. Moseley, 1. State v. Bell Mental examination of, State v. 
363. a ’ | Abraham, 315. 

Shackled and in prison uniform, State v. 
Abraham, 315. 


VERDICTS 

Inconsistent, State v. Abraham, 315. WORKERS’ COMPENSATION 

VICTIM’S PRIOR CONVICTIONS Virginia payments admissible in neghi- 
gence action, Frugard v. Pritchard, 

Excluded, State v. Abraham, 315. 508. 


VIRGINIA ELECTRIC AND 
POWER COMPANY 


Cogeneration projects, State ex rel. 
Utilities Comm. v. N.C. Power, 412. 


